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PREFACE

The interest of Americans in the governments of Europe has

been considerably stimulated by the events of recent years. Some

knowledge of these governments has become essential to an in-

telligent appraisal of our own public affairs, as well as to a compre-
hension of the daily news from abroad. The aim of this book is

to describe in a general way the organizatibn and methods of

government in the chief European countries Great Britain, France,

Germany, Italy, and Russia, with some attention to a number of

lesser European countries as well. A supplementary chapter on

the government of Japan has been added for reasons which are

given in the opening paragraph of that chapter.

In the allocation of space to the various countries I have tried

to keep in mind the fact that this book is designed primarily for

American readers and that their study of foreign governments is

mainly useful for the light which it may throw upon their own.

The political institutions and traditions of the United States are

largely a heritage from those of Great Britain. They have been

greatly modified, it is true, but still bear the marks of their paternity.
That is why the government of Great Britain and the British Com-
monwealth is explained at considerable length. The European

dictatorships are momentarily occupying a large place in the pub-
lic interest, but this does not mean that they deserve the same amount
of intensive study by serious minds as governments long established

upon foundations of free popular consent. Their institutions are as

yet so poorly stabilized and so badly articulated that many Q? them
are likely to represent no more than a passing phase in govern-
mental evolution. This volume, at any rate, has been planned on
the assumption that governments of the democratic type are not

going to perish from the earth, and that autocracy is not the great
divine event toward which the whole creation moves.

More than the usual amount of space has been devoted in this

book to the history of government in the various countries. This

has been done because of my firm belief that it is quite impossible
to acquire a clear understanding of political institutions without

knowing how and why they came into being. All governments,
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howsoever novel they profess to be, are in large measure what

time and circumstance have made them. They are largely the

product of geography, race, and traditions. Their past, present,

and future are all parts of a seamless web. Political history, political

philosophy, and political practice cannot therefore be dissociated

in presenting a true picture of the governmental organism as a

whole. Government is not merely a matter of human caprice. It

is amazing how few political institutions have ever been spontane-

ously created as compared with those which have slowly evolved.

Some knowledge of history is essential to perspective.

During the preparation of this third edition I have become in-

debted to Professor Fritz Morstein Marx and Mr. Oliver Garceau

of Harvard University, as well as to Mrs. Vera Micheles Dean and

Mr. John C. de Wilde of the research staff of the Foreign Policy

Association for many helpful comments and suggestions. Professor

Harold S. Quigley of the University of Minnesota, the foremost

American authority on Japanese government and politics, has been

kind enough to read the manuscript of the supplementary chapter
on Japan. To Mrs. Ethel H. Rogers of Pasadena I am grateful for

loyal assistance in typing the manuscript, reading the proofs, and

preparing the index.

WILLIAM BENNETT MUNRO
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THE GOVERNMENTS OF EUROPE

CHAPTER I

THE SCIENCE AND ART OF GOVERNMENT
A people may prefer a free government; but if from indolence, or carelessness,.

or cowardice, or want of public spirit, they are unequal to the exertions neces-

sary for preserving it; if they will not fight for it when directly attacked; if they
can be deluded by the artifices used to cheat them out of it; if by momentary
discouragement, or temporary panic or a fit of enthusiasm for an individual,

they can be induced to lay their liberties at the feet of even a great man, or trust

him with powers which enable him to subvert their institutions in all these

cases they are unfit for liberty. John Stuart Mill.

The science of government is that branch of inquiry which deals

with the evolution, organization, and activities of human rulership.

It is concerned with the origin of political authority, WHAT
with the history of government, with government as a SCIENCE OF

present-day institution, with government as a func-
G v R N

tioning mechanism; in short, witfc what government has been, is,

and does. Thus it relates itself to a phenomenon which has existed

from the beginning of time, which is now coextensive with human

society, and is the most influential of all agencies for the promotion of

human welfare. As Emerson has rightly said, it is "the greatest

science and service of mankind." It is a science because it seeks to

organize the facts of government into an intelligible and coherent

structure. It is a service because it seeks to discover principles which

may guide the people in the art of government.
But the science of government is inherently one of the most diffi-

cult among all fields of scientific study. Its subject-matter is vast,

both in time and space. Its phenomena are more WHY ^ K A

complex than are those of any natural science, for the DIFFICULT

relationships between political facts are influenced by
SCIENGE -

a far greater number of variables. Difficulties also arise from the

impossibility of maintaining a complete scientific neutrality in the

analysis of political problems. Ait emotional bias, from which no
1
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human intellect is free, cannot be eradicated by a pious resolution. It

remains, and colors both the methods and the conclusion. As an

English philosopher once remarked, the reason that students of

government do not more often arrive at the truth is that they do not

wish to. Frequently they are more zealous in fitting the facts to their

own mental stereotypes than in rigidly following the sinuous path
which leads to the ultimate realities. By way of extenuation it may
perhaps be pleaded that political scientists are sufficiently contami-

nated by a spirit of altruism to be more anxious for helpful results

than concerned about the soundness of the methods whereby the

results are obtained.

Finally, there is no way in which those who interest themselves

in the science of government can accurately measure the character

THE LACK OF anc* strengtn of the forces with which they have to

MEASURING deal. The astronomer has his spectroscope and the
DEVICES.

chemist his scales; the student of political science has

no such mechanical aids. He cannot reduce most of his data to

metricized form. No giant eye is at his disposal for the observation

of phenomena which have low visibility, nor is there any political

microscope to help clarify his dissection of them. No thermometer or

barometer has yet been devised to gauge with precision the tempera-
tures and pressures of the political scene. Lacking all such aids

to technical exactitude the student of government is forced to

substitute his own appraisal of the facts and forces, a rather

poor substitute it is, and one which carries his methodology
hack to where that of the natural Scientist was in the time of

Copernicus.

Yet the study of comparative government is in a certain sense a

laboratory study: with the entire world for a laboratory. Every-

A i ABORA- where, across the land surface ofthe globe, the process
TORY of experimentation with new forms and methods of

government is going on, in ceaseless round. The two

decades since the close of the World War have seen an unprecedented
amount of this political adventuring; every device of rulership that

human ingenuity can suggest has had, or is having, its trial some-

where. The astrophysicist who scans the heavens can behold no

such continuous procession of exploding stars as that which may be

seen with the naked eye by those who watch the political activities

of their fellowmen. The political firmament is alive with comets and

meteors which are having their momentary flash in popular acclaim.
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Phenomena innumerable are crowding one another out of the way.

Every new constitution, law, ordinance, or decree is an experiment
in political science; so is the election or appointment of every public

official. But it is not a controlled experiment, which means that it is

rarely a conclusive one. Every observer deems himself created free

and equal in his unalienable right to frame his own interpretation of

the outcome. Political science may therefore be called an observa-

tional rather than an experimental science.

Let me illustrate by analogy. Suppose you take a thousand

boulders of varying size and drop them one after another, at irregu-

lar intervals and locations, into a body of running
_,

' AN ANALOGY,
water. There would presently be set in motion a

thousand circular waves, moving with all degrees of rapidity and

quickly intersecting. These waves would in some cases intensify, in

other cases neutralize one another. Then drop a small pebble into

this activated pool and ask those who are standing on the bank to tell

you its precise effect upon the ruffled surface ! There will be as many
differing estimates as there are observers, and probably none of them

will be right. Yet every action of a government, every war or rumor

of war, every slight vibration of the economic structure, every twist or

turn in governmental policy sets into motion a ripple whose strength

and direction cannot be accurately determined because of the inter-

secting, intensifying, or neutralizing waves that are already there.

In the science of government it is hardly ever possible to isolate one

factor at a time.

And even when this can be done there remains the fact that what

is true of one community may not be true of another. An atom of

hydrogen is exactly the same thing in Moscow, Munich, or Mon-
treal but an atom of the electorate (a voter) is not. The same tem-

perature and barometric pressure will cause water to vaporize in

Spain or hi Sweden; but it does not take the same amount of political

heat to generate a revolution. In the domain of political science it is

always hazardous to reason from one community's experience and

apply the lesson to another. No social fact is conclusive in its impli-

cations when divorced from its environment. Seven hundred years

of successful experience with trial by jury in England does not afford

even prima facie proof that this form of judicial procedure can ever

be successfully used in Japan, or even in France, only thirty miles

away. Institutions operate among peoples, not merely in geographi-
cal areas.
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Under such circumstances the best that the student of comparative

government can do is to bring together, as carefully as he can, the

available data concerning political systems past and
THE ART OF

. . 1
. .

r
APPRAISING present, sift this material carefully, compare the ex-

POLITICAL
perience of one government with another, and cau-

FORCES. .11 '

i r i ^
tiously draw conclusions from this experience. By

practice he will acquire a certain amount of skill and facility in the

analysis and evaluation of political institutions and forces. He will

learn to cut through the husks of form and reach the kernels of

reality. He will become skeptical of generalities and critical of

formulas. And he will presently discover that nearly all the activities

of government are phenomena of pressure the push and resistance

of human groups and that the existing political system in any

country at any given moment is due to the momentary balancing of

these groups. This means that he will gradually concern himself

less with the anatomy of a government and more with its physiology,

less with its formal structure and more with its evolution, its processes,

and its functional actualities. More especially he will be led to the

conclusion that there is a good deal to be studied outside the formal

framework of government, and that power does not always reside

where it is supposed to be. Political parties need careful inquiry

from this point of view.

Now the most useful adjunct that one can acquire in this connec-

tion is a knowledge of history. Sir John Seeley once remarked thai

"history is past politics, and politics present history.'

KNOWLEDGE Of course history is more than past politics, but the

OF HISTORY
political activities of mankind cut a wide swath in its

pages. Much of the data which the student of com-

parative government uses must come from it. And virtually every

present-day problem of government is related to the past. To under-

stand it one must know why and how it became a problem. Every

government, howsoever newfangled it may claim to be, is shol

through with methods and practices which are a hold-over from

what went before. This is true of Soviet Russia, the German Third

Reich, and Fascist Italy alike. All governments are living organisms

which inherit from the past and transmit to the future. Revolutions,

no matter how revolutionary, never represent a complete break in

the continuity of a nation's political evolution. Often they merely

sweep away old institutions and then revive them under new names

as when the French Revolution uprooted the intenciants and
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replaced them by prefects, or when the Bolsheviks abolished the

Czarist secret police and substituted the Cheka.

Every government, accordingly,, is a going concern, which carries

something from the past into the present, and something from the

present into the future. No such words as stalemate,

standstill, stationary, or static have any place in die- DYNAMICS*
tionaries of political science. In the bright lexicon of

politics there is no such thing as finality. The forms and methods of

rulership are in a continual process of change. Sometimes this

process is slow; at other times it is speeded up. When it is sufficiently

accelerated we have what is termed a revolution, reconstruction, or

new deal. The governments of the world are passing through such a

transition now. They have done it before, and probably will con-

tinue to do it at more or less unpredictable intervals in the future.

The fundamental reason for political revolutions, coups (Petal and

new deals may be found in the simple fact that governments under

normal conditions are slow-moving affairs. They do not ordinarily

bestir themselves to keep step with economic changes or with the

new orientation of the people which such changes inspire.

Ideas, as a rule, travel less rapidly than events. Technology
marches faster than political idealism. The human race is more

proficient in devising new methods for the production of wealth

than in maturing plans whereby man may be better governed.

Normally it is disposed to let well enough alone. Since the day when
man was condemned to eat bread in the sweat of his brow he has

devoted the bulk of his energies to getting the most bread for the

least sweat. He has not been overconcerned about the amount of

perspiration that this might engender upon his neighbor's brow.

So a widening gap develops between the facts of national life and

what the government assumes them to be, between what the people
think they want and what the government is giving

, ,-/ /. /.' i
WHY WE

them. Governments, as a matter of fact, have even HAVE

less imagination and initiative than individuals, which POLITICAL

, . _,. . TRANSITIONS.
means that they haven t much of either. That is why
political institutions and methods which were devised for use in

simple agricultural communities are carried over, without much

change, into a complex and highly-mechanized industrial age. Then,
when the discordance becomes so loud that everyone can hear it

there is a vigorous popular demand that government be brought into

line with the changed economic orientation. To accomplish this
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necessitates the upsetting of many things in a drastic and disconcert-

ing way. But it is merely a matter of doing in haste, under the stress

of an emergency, what should have been done by easy stages over a

considerable number of years. A revolution, coup d'etat, new re-

gime, or new deal is something that governments bring upon them-

selves by their inertia more often than by their ineptitude, or by their

sins of omission, more often than by any positive malfeasance. Un-
mindful of change they continue to think of the present in terms of

the past until a rude awakening comes.

THE CLASSIFICATION OF GOVERNMENTS

A generation ago it was the custom of books to begin with a

classification of governments and go back to Aristotle, for that illus-

trious Greek philosopher was the first to make a

ARISTOTLE clean-cut division of normal governments into three

types: monarchy, aristocracy, and democracy. This

classification was a quantitative one based upon the number of

persons who did the governing, be they a single person, a few, or the

many. It was not related to the measure in which the rulers gave

liberties to their people, or tolerated a loyal opposition, or dealt with

private property. An Aristotle of today would find the ancient

classification quite inadequate for any useful purpose. Great Britain

would be classed as a monarchy, so would Italy although the

governments of these two monarchies have now nothing in common

except a titular chief executive who owes his throne to the principle

of primogeniture. China would be rated as a democracy, with her

Rule of the Many, for she has plenty of people trying to govern her.

Russia, where the substance of power rests with a small fraction of

the people, the members of the Communist party would be listed

as an aristocracy, and as for the German Third Reich under Hitler,

it would hardly fit into the Aristotelian classification of normal types

anywhere.
The task of arranging the governments of the present-day world

into any short and simple classification is an impossible one. There

are all kinds of monarchies, absolute and limited,NO BRIEF
from Afghanistan to Yugoslavia. There are republics

TION POSSIBLE in enciiess differentiation, federal and unitary, presi-TODAY. . , , ,.

'
. .

,

dential and parliamentary, autocratic and popular.

France is a republic, unitary, parliamentary, and popular. Austria,

until recently, was also a republic, but federal, presidential, and
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autocratic. There are monarchies and republics which tolerate the

free play of political parties, as in Denmark and Switzerland,

but there are also those which permit only one political party to

exist, as -in Italy and Germany. Yet the free toleration of political

parties, or the lack of it, provides one of the most dependable clues

to the true character of any government. Any attempt at classifica-

tion which overlooks this fundamental feature is valueless, for it

provides the true line of demarcation between governments that

rule by true popular consent and those that do not. Such a consent

can never be real when dissent is prohibited.

The form of a government, as Edmund Burke once said, "reaches

but a little way." It is the spirit of a government that counts. And
the spirit of a government is not to be discovered by

merely reading the constitution under which it

operates. To determine the true character of a govern-

ment one must compile a detailed inventory of its ideals, institutions,

methods, practices, and policies. The distinction between democracy
and dictatorship does not depend upon how large a portion of the

people are allowed to go through the motions of choosing their rulers.

Autocracy has shown itself to be quite compatible with universal

suffrage. But it is not compatible with freedom of speech, an uncen-

sored press, and the right of political parties to organize in opposi-

tion to the government. t

* Modern dictatorships do not abridge the voting privileges of the

people. They merely make sure that the people vote right. Ostensibly

they do not govern by majority but by virtually unani-7 &
A , , . . tr^i t

DEMOCRACIES
mous consent. And this is not a difficult thing to do JN FORM:

when the government absolutely controls all the ave-
. 11. SHIPS IN FACT.

nues of information and propaganda, when it employs

every known form of official intimidation, and when it permits the

people to vote for no candidates other than its own. The line which

separates democracy from dictatorship, therefore, cannot be drawn

by applying any formula, nor can it be ascertained by comparing

constitutions, laws, and governmental forms. Much less can it be

determined by accepting at face value the slogans, myths, and catch-

phrases with which all governments, of whatever sort, try to hypno-
tize both their own people and the outside world. To place govern-
ments in their proper classification one must know them thoroughly,

in all their relations and activities. When that is done it will appear
that there are about as many classes as there are governments. There
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will be not only democracies and dictatorships, but all varieties in

between.

The transition from one of these types to the other has followed a

uniform procedure. When a government determines to possess itself

of dictatorial powers one of its first steps is to decree

MARKS OF A the abolition of all opposing political parties. A
DICTATOR-

single party, closely allied to the government, is given

a complete monopoly. No "loyal opposition" is

tolerated. All political opponents are branded as disloyal, counter-

revolutionary, or public enemies. Criticism of the government is

sedition, an assault upon the integrity of the state. None but mem-

bers of the officially-recognized party can hold public office or be

nominated for election. Under such conditions the legislative body
becomes exclusively composed of government supporters, ready to

give the head of the government a mandate to rule as he pleases, or

to ratify his actions as a matter of form. Then there is no longer any

need to enact laws. Ordinances and decrees take their place. In-

stead of an executive responsible to the legislature, there develops a

legislature which is subservient to the executive and owes its very

existence to his will.

All this, of course, is a complete reversal of the political idealism

which marked the nineteenth century. During the era which inter-

vened between the French Revolution and the World
THE ZENITH TAr t- i ,., i- r i r J U
OF PARLIA- War, political liberalism fought its way forward, inch

MENTARY ^y
'

mcii [n the various countries of Western Europe.
GOVERNMENT. ' '

. -^

Popular revolutions overthrew autocracies. Constitu-

tions were wrung from reluctant monarchs, the suffrage was gradu-

ally extended, political parties developed, and freedom of political

opinion became-established. The end of the World War seemed to

mark a great and final triumph for political liberalism. The new

constitutions which were framed during the aftermath of this great

struggle proclaimed themselves democratic from preamble to con-

clusion. A century hence, if anyone writes a history of the rise and fall

of democracy, he will designate the year 1920 as its high-water mark.

But the tide receded soon and rapidly. The ideals for which men of

only a single generation ago were ready to fight and die seem now to

^P JTS
have lost their hold upon great masses of mankind.

SUBSEQUENT The world's confidence in these ideals has been rudely
ECLIPSE.

shaken. Democracy, as the nineteenth century un-

derstood the term, is everywhere in total or partial eclipse. The
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reasons for such a remarkable change in political orientation arc

worth seeking, but they are not easy to explain, being neither few

nor simple. To understand them requires some knowledge of how
the older governments functioned before the war and of how some

of the new ones failed to function after the war was over. Forms ol

government obey the law of the pendulum. They swing from one

extreme towards the other when pressure comes, as it always does

in great national emergencies.

Democracy, which had come to mean parliamentary government
based upon the rivalry of political parties, is not in the last analysis

an efficient form of government. It is not an
. . THE SHORT-

ideal agency for solving national problems, either COMINGS OF

economic or political, in a prompt and decisive way.
DEMOCRATIC

, , , RULERSHIP.
For it proceeds by deliberation and compromise; it

divides authority and enforces responsibility; it is government by

law, and not by executive decree. But there are times when prompt
and forthright action in the domain of public policy becomes im-

perative. When politics becomes economics, the politician flounders.

Then comes the autocrat's turn. People want things done, arid done

right away, without caring much who does them or how. Such an

occasion arose in the United States during the early days of March,

1933, but the American scheme of government proved flexible

enough to meet the situation. Some European countries were not so

fortunate. Political parties fought and prime ministers fiddled while

millions were thrown out of work and went hungry. But people will

not starve in order to preserve ministerial responsibility, state

or freedom of speech. In their misery they will turn to some

true or false, who promises to lead them out of the wilderness,

when they have reached the promised land of work and security

they find that they have pawned their liberties as the price of trans

portation. The road to economic security, by way of political die

tatorship, is the most costly thoroughfare that the folly of man has

ever devised.

Democracy is a scheme of government based upon Ae assumption
that man is a rational being. Sometimes he is, but in the main he is

swayed by his emotions and actuated by his prejudices.

It may be true, as Lincoln said, that you can't fool

all the people all the time, but under a regime of

universal suffrage you can sometimes fool enough of them to induce

a surrender of their civil liberties. Or, if they cannot be misled, they
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can be intimidated, deluged with propaganda, and enslaved to a

few patriotic formulas. When they ask for a new deal, what they

sometimes get is a new deck, not a change in the methods of govern-

ment but in the structure of government. Even the most valiant

among American protagonists of democracy, Thomas Jefferson, did

not believe that it would permanently endure as a scheme of ruler-

%ship. Better, perhaps, than any other statesman of his time he saw

its limitations. Hence his prediction that when countries became in-

dustrialized, with large propertyless elements concentrated in the

cities, the strain might prove heavier than the democratic plan of

government could bear. In this the Great Virginian was right, as

the history of nations is demonstrating, a century after his death.

The eclipse of parliamentary government throughout the greater

portion of Europe is perhaps the most amazing thing that has hap-

pened in any part of the world during the past two
AMERICA'S

,
_ . . . . ,. ,.

INTEREST IN decades. It is a throw-back to mediaevalism on an
ITS PRESER-

unprecedented scale. To Americans, in these days of
VATION.

, . T , / i 111- i

closer contact with the rest of the world, this .struggle

of free government for the right to exist is not a matter of negligible

importance. It may be that the United States could maintain its

traditional form of government in a world that has surrendered to

executive autocracy, but the certainty is not absolute enough to be

comfortable. A comparative study of European governments, at

any rate, will indicate the means whereby civil liberty is being pre-

served in some countries and the steps by which it has been lost in

others. By so doing it may help illuminate the American political

scene.

The political world of today is a baffling world, full of rather fas-

cinating confusien, a proving ground for all sorts of conflicting

political philosophies. It is passing through a period

f transition, and such periods are always terrifying

because of the uncertainties with which they are

clouded. Yet all great eras in history have been interludes of transi-

tion, with ant>ld order going out and a new one coming in. They
have been great eras because they brought forth critical problems to

be solved by adventuring minds. They have called for straight think-

ing in a welter of irrationality and crude emotionalism. They have

also demanded moral courage and intellectual honesty, for new eras

do not abolish the old virtues. And never have these ancient virtues

been more needed than in an age when one country after another is
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being thrown off balance; never has there been greater need for

rationality as a counterpoise to the rainbow-chasing which is now

going on over so much of the world's surface. Governments should

equip themselves with the gyroscope of common sense. Individuals

and nations must alike realize that there are certain eternal truths

which cannot be repealed or amended by human statutes or decrees.

And one of them is embodied in the aphorism of Seneca, written

many centuries ago: Violenta nemo imperia continuit diu; moderata

durant, "No one has ever been able to rule by force very long; it

is moderate governments that endure."



CHAPTER II

THE NATURE OF THE BRITISH
CONSTITUTION

En Angleterre la constitution . . . elle n'existc point! Alexis de Tocqueville.

England is a land of contradictions. A famous French historian

has assured us that no constitution operates there, while Englishmen

reply that they live under the oldest constitution in
A LAND WITH r !

.*
'

.

AND WITHOUT the world/; Both are right. It is merely a question of
A CONSTITU- what you mean by a constitution. There is no British

constitution in the American sense, that is, a formal

document embodying the nation's fundamental law. But the British

people have a constitution according to their own definition of the

term, and the story of its development forms one of the most im-

portant pages in the history of free government.
As a matter of fact the art of self-government has been the greatest

contribution of the Anglo-Saxon race to the progress of mankind.

THE MOTHER Civilized man has drawn his religious inspiration from
OF PARLIA- the East, his alphabet from Egypt, his algebra from
MENTS.

tjie jy[oorSj j^ sculpture from Greece, and his laws

from Rome. /But his political organization he owes mostly to Eng-
lish models. ^The British constitution is the mother of constitutions;

the British parliament is the mother of parliaments. No matter by
what name the legislative bodies of other countries may be known,

they have a common parentage./Hence it is difficult for anyone to

have a true understanding of any other free government unless he

first gains some knowledge of its English antecedents. This democ-

ratization of a large part of the civilized world during the eighteenth

and nineteenth centuries, largely through the influence of English-

speaking leadership, is one of the most conspicuous facts in the whole

realm of political science.

In the history of mankind only two peoples have made notable

and permanent contributions to the art of governing great popula-
tions. The Romans did it in the ancient world; the English-speaking

peoples have done it in modern, times. AncienT^Koine elabo-

rated a scheme of government and a system of law which for cen-

12
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turies exercised a profound influence in all regions of the then-

known world. But Rome's politicaJLevolution carried
.

- ----v
f

. POLITICAL
her from a popular government to an

ajbs^lute_one, GENIUS OF

from a free republic to an imperial absolutism. The ENGLAND
--------*"- ~- ---__----- ---- AND ROME.

development of political institutions in England went

in precisely the opposite direction. England began as an absolutism

and evolved into a democracy. Her political institutions, by reason

of their harmony with the needs of modern civilization, have been

far more closely and more widely copied than were those of Rome.
Nor is it merely because of this world-wide influence that the con-

jtitution of Great Britain ought to be studied, and studied before

that of any other country, (it is the oldest among POLITJCAL

existing constitutions.]}
With the exception of the EVOLUTION

half-dozen years in which Oliver Cromwell quitted
EXEMPLIFIED -

his farming and served as President of the English Republic under

the title "Protector of the Commonwealth," its general framework

has undergone no radical change for at least five centuries.CNowhere
else has the world witnessed a political evolution so prolonged and

so relatively free from great civil commotion/ Not in a thousand

years has England had a revolution comparable with the French

Revolution of 1789 or the Russian Revolution of 1917. Not since

Oliver Cromwell's time has she had a Hitler or a Mussolini. It is

true that there have been civil wars and so-called revolutions

in England, but they did not deflect the main current of political

development^ So, while it is possible to mark out egocljs or stages
in the development of the British constitution, this is done by not*

ing differences after long periods rather than by coming upon sudden

transformations at definite times.

Three reasons account for the remarkable smoothness with which

the course of British constitutional development has been run. The
first is to be found in the

of Britain from the mainland of Europe. Nothing but DEVELOPED

a narrow strip of channel separates England from the FREE *NSTITU-

Cohtinent, but these scanty miles of water have

afforded a measure of defense which no other country of Western

Europe has enjoyed.
1

During many centuries this protection ob-

1 The only other European country which has had a relatively uninterrupted

political development, akin to that of England, is Switzerland. Here also a

partial explanation is to be found in the natural facilities for defense agains*

armed invasion.
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viated the need for a large standing army and thus withheld from

i HER OEO- *ke British monarchs The one weapon with which
GRAPHICAL they might have crushed popular liberties as did the
ISOLATION.

Bourbons in France and the Hapsburgs in Spain. The

English kings claimed a. right to maintain a standing army, but

they never succeeded in making good this claim, and the Bill of

Rights (1689) eventually disposed of it by an express declaration

that "the maintenance of a standing army in time of peace with-

out the consent of parliament is contrary to law." England's insular

position is by far the most important clue to a proper understanding
of her constitutional history. Shakespeare was not unmindful of this

fact when he wrote of his native island as

This precious stone set in a silver sea,

Which serves it in the office of a wall,

Or as a moat defensive to a house

Against the envy of less happier lands.

In the second place the undisturbed political evolution of England
has been due to the genius^oflier^pegple. fThe fusion of racial strains

Celt, Saxon, Dane, and Norman gave to the

British islands a breed of men in whom the ardor for

free political institutions was enduring and strong.

So strong did it prove to be, in fact, that it ultimately became the

root of Britain's difficulties with her own colonies. The people of

the British isles, and their descendants wherever scattered, have in

all ages been hostile to improvised, uncertain, or dictatorial govern-

ment; on the other hand they have displayed a loyal respect for

political authority that is based upon their own consent.

And something^ finally, must be attributed to the happy accident

that no rigid constitutional framework was devised in the earlier

3 HER CON- stages of British history to hold the course of political

sTiTUTioNAL development in bondage. li_Englishmen have never
FLEXIBILITY.

had much use for ^^.^ attractions^They do not

look for logic or system in their government! They are not worried

by political inconsistencies, anachronisms, or even what seem to be

absurdities. {[They are more concerned with the practice than with

the principles of political organization^) {Accordingly,
the British

constitution has never been constrainea into stereotyped form. It

has remained flexible, uncodified, and to a .dep^ee indefimt>

The constitution of a state or nation consists of those fundamental
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provisions which determine its form and methods of government^ It

is the accepted basis of political action. Thomas WHAT IS A

Paine, one of the philosophers of the American Revo- CONSTITU-

lution, argued that where a constitution cannot be^

produced in visible form thejre is none; but few would agree with

that proposition nowadays.0f certain rules, provisions, and customs

are accepted by the people as the basis of government then they

have a
constitution^ fat matters little whether the basic rules are

embodied in a single document, or in several documents, or in none

at alf^Constitution is derived from the Latin constituere which means

to establisfD) A constitution is something established as the basis\of

government whether by a r.njf^ti ft i tinnal convention or by^ process

rf evolution is immaterial. Most constitutions have been established

by the formeF method; the British constitution is the outstanding

example of the latter.

Hence the American student who walked into a great London

library some years ago and amused the attendants by asking for "a

:opy of the British constitution" was doing a perfectly THE AMER.

ogical thing from the American point of view. He IGAN GON-

knew that in his own country there was such a con-
CEPTION -

stitution; as a schoolboy he had seen it printed in textbooks. Per-

haps he had undergone the scholastic oppression of being required

to memorize its preamble. In public discussions he had heard the

provisions of that document quoted as the last word, the supreme
law of the land.fTo his way of thinking it was inevitable that a con-

stitution should be a document, concise in form, orderly in arrange-

ment, and definite in its
termsl]

Yet it would be far from accurate to say that the government of

the American Republic rests on a single document. /The real Con-

stitution of the United States includes not only the IT DOES NOT
document which was framed at Philadelphia in 1787, SQUARE WITH

but all that has been read into it
by^thejcourts,

and
THE FACTS *

all that has been read out of it by Congress during the past hundred

and fifty yearsjj When James Bryce, in his famous American Common-

wealth, asserted that the Constitution of the United States is "so

concise and so general in its terms that it can be read in twenty

minutes," he did not mean to imply that anyone could obtain even

an elementary grasp of American government in that length of time.

By merely reading the four thousand words of the federal constitu-

tion one would learn nothing about legislative procedure, state
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government, local government, party organization, and a dozei

other matters which are of the greatest importance in the Americar

political system, j^o read the American constitution in its wide]

sense would take not twenty minutes but twenty monthy
In the terjpoinology of political science the word

constitution
wa!

first employed by Englishmen to designate certain fundamenta

THE ORIGINAL customs or ancient usages declared in solemn forrr

ENOLISH CON- by the king with the assent of his Great Council
STITUTION. Thug Henry njLinJ[164, issued a set of rules governing

the relations betweeriTEe^sccular and ^cclesiastical courts, and these

became known as the GonstitutionToT^ Ostensibly the)

were not new rules, but merely the old usages put into written forrr

and formally declared. So it was with the provisions which the

barons wrung from King John in 1215. On a much broader scale

Magna Carta enumerated the various fundamental customs of the

realm.^It was a document of definition, not of legislation, and might

just as well have been called the Constitution of Runnymede. This

surrender of the king marked the beginning of constitutional govern-

ment in Europe; that is, of government based upon a definite under-

standing between a monarch and his peoplej
But these constitutions and charters did not embody all the

principles upon which the government of England rested during the

succeeding centuries. From time to time they were

*0^
IONS

supplemented by successive confirmations of the

Great Charter, by the Provisions of OxforxL (1259) 3

and by a series of great statutes. Later came the Instrument ol

Government issued by Cromwell in 1653. This Instrument ol

Government was a formal written constitution in alfits essentials,

for it set forth in some detail the powers of the executive and the

legislature. It established a British republic with legislative power
vested in a single chamber and a president (Lord Protector) with a

life tenure. But parliament never accepted this "constitution,"

and not long after Cromwell's death it merely decreed that the

government of England should again be conducted "according to

the ancient and fundamental laws of the kingdom." Thus ended the

first and only experience of England as a republic under a formal,

written constitution.

But this short-lived Cromwellian experiment was merely a prelude

to a new experience with formal constitutions on the other side of

the Atlantic. The American colonies caught the idea involved in
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the Instrument of Government and utilized it. During the latter part

of the seventeenth century they revived the practice of using the term

constitution to designate their own fundamental laws

or colonial charters. And aftei the Declaration of

Independence all the thirteen states used the word

constitution to designate the new instruments of government which

they set up. In other words, America borrowed the term from Eng-

land, gave it a more precise meaning, and during the past hundred

and fifty years has been largely responsible for the extension of this

idea throughout the world.

Great Britain has never had a constitutional convention like the

one that met at Philadelphia in 1787. (TV^ "P^tfah gfmntitTitifm is

the

accretion.) That is why a distinguished French publi-

cist once compared it to a "river whose moving surface TION" MEANS

glides slowly past one's feet, curving in and out, and LisimAN*

"

sometimes almost lost to view in the foliage." In other

wordsfitjs
the result of a processjn

whir.h rf^rtpr^ statutes, decisions.

precedents, usages, and traditions have piled themselves one upon
tHc otfJcrTrom age to age.) Or, to use another metaphor, it is a

rambling structure, to which successive owners have added wings
and gables, porches, and pillars, thus modifying it to suit their im-

mediat^ wants or the fashion of the time. Its architecture bears the

imprint of many hands. It is neither Gothic nor Romanesque nor

Florentine; neither Saxon, Celtic, Danish, nor Norman. Rather it

is a mediaeval edifice which has been renovated and modernized

until only the outer shell remains unaltered.

To drop the architectural similitude let it merely be pointed out

that (the provisions of the. Prfogh restitution have never been
sys-

tematized, codified, or put into an orderly farmland
probably nevewill be. The task w
impossible, for not only do the usages and tractions
cover"a wide range^jbuX many of them are not sufficiently definite

to be set down in writing. Moreover, they are continiiallylnjBlQpess

oTchangc, new customs replacing older ones. Precedents are being

made^almost daily, and these gradually solidify into "customs of the

constitution.^^Some of these customs of the constitution are^ t^ow so

firmly entrenched that everyone accepts them; other^ fre by, no

means universally recognized; while others
r ag^in, are subjected to

varying interpretations. It is aJSxed and unquegtinin^
vlgQg^ cf the
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British constitution, for example, that aministry must resign^ or

procure a new election when it lo^thcZsupport of a majority in

the House n^(jnrnrnQng 3 .font it jftjnot a universally accepted usage

that it must do this on any adverse vote JThe writer who set out to

explain JusF"wnat constitutes "want of confidence" in a ministry

would have a hard time doing it. "Thej^lish," says a French

critic, "b?vp qimply left th$ different
parts^j[_their^ constitution

whcrcjaeiLlhe wavc^oLhistoryJiajgpen to have deposited them."

The difference in this respect between the British and American

constitutions, however, has been clouded by our habit of using the

.t> D >c same word in two dissimilar senses. If we use the term
H.KJK.C/JK5

WHICH HAVE constitution to include the entire body of written and

f^JI!^ unwritten rules by which the fundamentals of govern-DIFFERENCES *

IN DEFINI- ment are determined, then both Great Britain and the
TION> United States are alike in possessing something that

conforms to this description. In both countries this aggregation of

fundamental rules, whether written or unwritten, is constantly devel-

oping, broadening, changingrffThe Constitution of the United States

includes not only the original document of eighty-one sentences

which were so laboriously put together at Philadelphia in 1787, but

the vast mass of statutes, judicial decisions, precedents, and usages

which have grown up around it. It is a live, growing organism which

never stands still for a single day, and it never can stand still So long
as Congress sits and the Supreme" Court hands down decisions. 1

The founders of the American Republic, as has been said, did not

encase a living heart in a marble urn. The American who spends
half an hour in reading his national constitution may get a better

idea of the fundamental rules which govern his country than does

the Englishman who spends the same amount of time in studying

Magna Carta, the^illjofRights, the Parliament Act, or thejrish

Treaty: but neither American nor Englishman can in this way
gain any comprehensive idea of the political institutions under

which he lives.

Hence the student who desires to follow Machiavelli's advice and

concern himself with the truth of things ratherlhan with aifimagin-

ary view of them will go beyond the formal documents in either case.

He will bear in mind that the real constitution in any country is

like the photograph of an individual: no matter how good a like-

1 See the author's volume on The Makers of the Unwritten Constitution (New
York, 1929), pp. 1-26.
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ness it may be today, it will not be so good a likeness ten years, or

even five years later. The general features of the individual, as of a

government, may remain unaltered, but the picture is no longer true

to life.

Too much stress has been placed upon the distinction between

written and unwritten constitutions. The outstanding feature of

British government, we are often told, is that it rests
'

.
AN EXAMPLE.

on an unwritten constitution. This statement is more

apt to mislead than to enlighten/ A substantial portion of the funda-

mental law by which Great Britain is governed has been put into

writing^)
The relations between England and Scotland, for example,

and between England and Ireland, the succession to the crown, the

qualifications for voting, the organization and procedure of the

courts all these and many other fundamentals of British govern-

ment are on record in black and whitA

What, then, is the constitution of Great Britain? It consists, one

may say, of five elements, not all of which lend themselves to pre-

cise definition. First, there are certain charters,
, . .

' THE ELE-

petitions, statutes, and other great constitutional MENTS'IN

landmarks such as Magna Carta (1215), the Petition THE BWTISH

of Right (1628), the Bill of Rights (1689), the Act of ST"
Settlement (1701), the Act of Union with Scotland

(1707), the Great Reform Act (1832), the Parliament CHARTERS

Act (1911), the Irish Treaty (1921), the Statute of

Westminster (1931), and the Government of India

Act (1935). But all of these cover a very small portion of the fabric

of British constitutional law. Most of them merely dealt with the

grievances or necessities of the hour. They do not make a compre-
hensive code. Moreover, they are all within the power of parliament
to change at any time.

Second, there is the great array of ordinary statutes which parlia-

ment has passed from time to time relating to such things as the

suffrage, the methods of election, the powers and duties

of public officials, the rights of the individual, and

the routine methods of government. The various reform acts

from 1867 to 1918 are examples. The use of the secret ballot, to

take an illustration, is regarded by Englishmen as a constitutional

right; but it rests on a statute.) There is, in fact, no legal difference

between a great constitutional landmark such as the Parliament

Act of 1911 and any ordinary statute.



20 GREAT BRITAIN

Third, there are judicial decisions interpreting all the charters

and statutes, explaining the scope and limitations .of

t^ie^r vari us provisions. They correspond to the

long line of decisions made by the courts on constitu-

tional questions in the United States, except that the line is longer

and the cases not so numerous. 1

Fourth, it is often said that the common law is a part of the British

constitution. By the common law is meant that body of legal rules

(which grew up in England, apart altogether from any
action of parliament, and eventually gained recogni-

tion throughout the realm. ^Such securities for personal

liberty as the British constitution affords to those who live under it

were for the most part brought into being by the common law, for

example, (the right to a jury trial in criminal cases;) and these may
fairly be said to form part of the British constitution in its broader

sense. The common law, like statutory law, is continually in process

of development by judicial decision.

Finally, there are various political customs or usages which are

scrupulously observed and hence exert a subtle influence on various

branches of the government. [Usage plays a larger
5 THE CXJS f , / t T* ^ i

TOMS OF THE part in the workings of the British constitution than
CONSTITU-

jn tke constitution of any other country because it is

older and the usages have had more time to
grow.}

A
large part of the British governmental system, in fact, rests on custom

rather than upon laws or judicial decisions, for example, such

vital features as the cabinet and its responsibility to the House of

Commons.
A failure to appreciate the importance of usage and judicial

interpretation as agencies of constitutional amendment has led to

CONSTITU- invidious comparisons between Cthat living, ever-

TIONAL changing organism,) the British constitution" and

^ I"TY
"that embodiment of outworn ideals, faded hopes,

BRITISH old fears, primitive economic and social facts," the
MONOPOLY.

Constitution of the United States.2 Such statements,

as has been shown, betray a complete failure to sense the realities.

The Constitution of the United States Is just as living, and ever-

changing as that of Great Britain, or more so. One might almost

1 Most of the important decisions can be found in D. L. Keir and f .' H. Law-

son, Cases in Constitutional Law (2nd edition revised, Oxford, 1933).
1 Herman Finer, Foreign Governments at Work (Oxford, 1921), p. 57.
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say that it undergoes some change every Monday morning when

the Supreme Court hands down its decisions. No vigorous nation

would ever tolerate a lifeless constitution. If the methods of formal

amendment proved too cumbersome, it would find some other agency
of change. The United States, with the help of the Supreme Court,

found it a century ago.

(j5o what is the constitution of Great Britain? It is a complex

amalgam of institutions, principles, and practices; it is a composite
of charters and statutes, of judicial decisions, of A FINAL

common law, of precedents, usages, and traditions. DEFINITION.

It is not one document, but thousands of them. It is not derived

from one source, but from several. It is not a completed thing, but a

process of growth. It is a child of wisdom and of chance, whose

course has been sometimes guided by accident and sometimes by

high design)

(Over every provision of this constitution, however, parliament is

legally supreme. This sounds strange to American ears. In theory,

at any rate, parliament can alter any feature of

British government at will.} No charter or statute, BRITISH CON-

however fundamental, is placed beyond the power of STITUTION is

f ..,..,,.. AMENDED.
parliament to change; there is no judicial decision

that it cannot set aside, no usage that it cannot terminate, and no

rule of the common law that it cannot overturn. (All governmental

powers rest ultimately in the hands of parliamentj "The jurisdic-

tion of parliament," to use the words of Sir Edward Coke, "is so

transcendent and absolute that it cannot be confined, either for

causes or persons, within any bounds." It is desirable that every

student of the British political system should firmly grasp this legal

principle at the outset. The British parliament is as nearly sovereign

as any mundane body can be. (The only thing it cannot do is tc

bind its successors; it cannot interrupt or put an end to the process
of cbnstitutional change. )

(in Great Britain, accordingly, there is no legal difference be-

tween constituent authority and lawmaking authority such as exists

in the United
States.) (in the national government of

; CONSTITUENT
the United States the lawmaking power rests with AND LAW-

Congress; but constituent power, that is, the power to po^fARE
amend the constitution, does not come within the ONE AND THE

scope of congressional authority.) To amend the
SAME "

Constitution of the United States is far more difficult than to amend
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a statute, as is shown by the fact that although Congress passes

several hundred laws at every session only nine constitutional

amendments have been ratified during the past one hundred years.

Parliament is supreme in both spheres; it is both the lawmaking and

the constituent authority. Even the succession to the throne, as

established by the Act of Settlement, can be changed by a simple

statute if parliament desires to change it.

There is a marked difference, therefore, between the concept of

unconstitutionality in the two countries. When we say in the United

States that a law passed by Congress is "unconsti-

OF^ARL^ tutional" we mean that it is contrary to some pro-

MENT BE UN- vision of the national constitution and hence will be

declared invalid by the courts. In that sense no actv

of parliament can be unconstitutional. When an

Englishman brands an act of parliament as "unconstitutional," he

merely expresses his own opinion that it is a departure from the

existing traditions of British government, that it is unjust, un-British,

or an objectionable innovation.' If parliament, for example, were to

pass a law permitting civilians to be tried by court-martial in time of

peace, the whole of Great Britain would undoubtedly rise up and

protest that such action was unconstitutional. But no Englishman

would think of calling upon the courts to nullify such a law or

imagine for a moment that any court, save the high court of parlia-

ment itself, could set the law aside. They would demand that the

obnoxious law be repealed, or failing this, that a general election be

held to let the people choose a new parliament.

This unrestrained legal supremacy of parliament, this power to

amend the constitution by the process of ordinary lawmaking, is

THE AS- said to give the British political system a degree of

SERTED FLEXI-
flexibility which is not found in countries where the

BILITY OF THE J
. . . . . , , , .

BRITISH CON- constituent and the lawmaking power are lodged in

STITUTION. different hands. ^ English writers have been in the

habit of dilating upon this asserted virtue of their constitution

which, they claim, permits it to be adapted more readily to

new conditions than is possible in any other
country) Many

years ago Walter Bagehot, in his brilliant sketch of English

government, dwelt at length on this theme. 1
Parliament, he said,

could abolish trial by jury, pass bills of attainder, confiscate pri-

vate property without compensation, take the suffrage away
1 The English Constitution. Many editions have been published.
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from all but taxpayers, and even turn England into a republic.

In a narrow legalistic sense all this is doubtless true. But there is

little profit in discussing an exercise of power based upon the as-

sumption that parliament l^as transformed itself

into a madhouse. Legislators, in all lands, have "a ACTUALITY?

decent respect for the opinions of mankind." What

they could do if they dared is of far less consequence than what they

dare to do. Legislators come from the people; they think and feel as

the people do; they are saturated with the same hopes and fears;

they are creatures of the same habits, and when habits solidify into

traditions or usages they are stronger than laws, stronger than the

provisions of written constitutions. The written Constitution of the

United States forbids the taking of private property without just

compensation, but that is not the reason why private property
remains unconfiscated in America. Private property is just as invio-

lable in Great Britain although it is protected' by no constitutional

guarantees. The real reason for its immunity from confiscation in

both countries is the same, namely, the existence of a nation-wide

belief that to take a man's property for public use without compensa-
tion's unjust, arbitrary, and an abuse of governmental power.
/The frequency with which the constitutional methods and prac-
tices of a nation are changed does not depend wholly, or even largely,

upon the simplicity of the amending processV In FLEXIBILITY

France the process of amendment is almost as easy
DOES NOT

_,
**

. . _ , . ,

7 DEPEND ON
as in Great Britain. Yet France during the past EASE OF

twenty years has had fewer constitutional amendments AMENDMENT.

than the United States, where the process of amending the constitu-

tion is very much more complicated?
/The flexibility of a constitution depends on two things: first, the

nature of its provisions, and second, the attitude of the people
toward constitutional amendments) \If the provisions

. . .
_ . .

V ... RATHER IT
of a constitution are broad enough to permit consider- DEPENDI ON;

able changes in governmental practice without any
formal amendment, then the constitution possesses BREADTH OF

flexibility as an inherent virtue^ This is true of the THE WOINAL

constitutions of Great Britain and the Uhited States

alike./ If, on the other hand, the constitution is cluttered up with

rigid details, as are the constitutions of various American states,

there is no way of adjusting the document to new governmental
needs except by amending its provisions,

^
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This does not mean, however, that' such constitutions are neces-

sarily more rigid than those of the other type. Whether they are or

not depends upon the attitude of those who possess
2 AND THE
TRADITIONS the power to make the changes. On the face of things
OF THE

tjle constitution of California is far .harder to change
PEOPLE. _ . -, -...,...-

than that of Great Britain, but it is in fact more easy

to change and it is changed more frequently.(A conservative people,

with a constitution couched in broad terms, will make relatively

few changes in it over considerable periods of time^(But if they form

a volatile community, with a constitution that is detailed in its pro-

visions, there will be an annual procession of amendments, no

matter how hard the process of amending may bjg) yes, even

though it necessitates bringing the whole people to the polls in order

to get an amendment adopted.
Let it be repeated : the unique feature of the British constitution is

not its unwritten character, for a considerable part of it is in writing,

THE OUT- ^or *s fr distinguished from other constitutions by
STANDING the fact that it can be amended through the ordinary

THERmsH channels of lawmaking, for the same is true of some
CONSTITU- other European constitutions. Nor yet does it possess,

GAP* BETWEEN *n actua^ practice, a greater degree of flexibility than

THEORY AND some written constitutions in the United
States^

The
PRACTICE.

unique feature of the British constitution is to be

found in its curious divergence from the actualities of government;}
In all other countries the constitutional provisions are measurably
in tune with the facts. In Great Britain they are not. In the

British constitution "nothing is what it seems to be, or seems

to be what it is." ('There is a gap between" constitutional

theory and governmental practice such as exists in no other

land. }
\ In Great Britain the institutions, forms, principles, theories, cere-

moni^ls, and phrases of government often remain in existence, un-

changed, although their practical importance has

l n s*nce departed. Functions are performed by one

official, or body of officials, in the name of another.

Powers which for centuries have not been exercised, and doubtless

never will be, continue to be vested in established authoritie& By
the constitution things are assumed to be done in one way; die offi-

cials do them in another way. That is Xvhy English writers, in de-

scribing their government, -devote half their chapters to picturing
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what it is supposed to be, and the other half to explaining that it is

in reality something quite different.

(Ifhe salient features of the British constitution may accordingly

be set forth as follows: first, there is no legal distinction between a

constitutional provision and an ordinary statute.

Parliament is supreme over both. Second, no British

law can be unconstitutional in the American sense.
*

There is no

supreme court of Great Britain with power to declare an act of

parliament null and voidA Third, the British constitution does not

recognize the principle oifdivision of powers, the doctrine that legis-

lative, executive, and judicial authdHty should be vested in separate

and independent hands. Nor is there any division of powers between

national and state governments as in the United States. Parliament

makes the laws, controls the executive, and is itself the tribunal of

last resort on constitutional questions. Parliament may legislate

on any subject; its field of legislative jurisdiction is confined

by no constitutional enumeration of powers, as is that of Con-

gress.,(^Finally, there is a considerable cUscropancy between the

rules of the British constitution and the actual processes of govern-
ment. )

This last statement needs a word of explanation. England began
her political history as an absolute, or nearly absolute monarchy.
But England has become, in the course of the past

seven centuries, a limited monarchy, a crowned re-

public. Nevertheless the theory of absolute monarchy DIMMED

has never been shaken out of the constitution, and
J ADOWS.

the crown is still the source of all authority. In legal

form all actions of the government are actions of the crown, exer-

cised in the name of the crown. All officers of government are the

servants of the crown. The ministers of state are the adviiers of the

crown, summoned and dismissed at the royal discretion. No statute

is valid without the crown's assent; no appointment is ever made (not

even that of the prime minister himself) save in the name of the

crown. No parliamentary election can b$ held save in obedience

to the king's writ. It is His Majesty's navy, His Majesty's post office,

His Majesty's courts, His Majesty's government, and even His

Majesty's "loyal opposition" in parliament.
This is because the ancient prerogatives of the crown in assenting

to laws, in making appointments, and in dispensing justice have

never been taken away by any change in the constitution or the
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laws. But every Englishman knows that these high-sounding royal

prerogatives have been so curtailed and circumscribed by usage
and tradition that today they have little or no actual

ROOA-
L

significance at all. A\ll political power has been

TIVES AS AN shifted from the king tothe people acting through their

Soif
TRA~

chosen representatives in parliament. The phraseology
of royal absolutism remains in the laws even though

the last vestiges of it have gone from the practice of British govern-

mentJ

The essential and peculiar characteristic of the British monarchy,

therefore, is that the king retains the symbolism of absolute power

although he has completely lost the substance of it.

^s a consequence of this, both laws and usage, theory
TION TO and -fact, principle and practice are widely at variance

?I?PRINT\ throughout the whole structure of British constitu-

tionalism.
*

This makes the government a hard one to

describe. One is tempted to set forth the law, explaining that it is

not the practice. Then, on second thought, it seems easier to set

forth the practice, explaining that it is not the law. No wonder

the impatient Tocqueville shrugged his shoulders and said: "In

England, the constitution . . . there is no such thing!"

GENERAL WORKS. The general subject dealt with in this chapter has been

discussed by many writers on English constitutional history and government.
The best, short surveys may be found in F. A. Ogg, English Government and

Politics (2nd edition, New York, 1936), pp. 57-81; A. L. Lowell, Government

of England (2 vols., New York, 1908), Vol. I, pp. 1-15; Sir William R.

Anson, Law and Custom of the Constitution (5th edition, Oxford, 1922),

Vol. I, pp. 1-13; R. K. Gooch, Government of England (New York, 1937),

pp. 53-92; W. I. Jennings, The Law and the Constitution (London, 1933); and

A. B. Keith, An Introduction to British Constitutional Law (London, 1931).

Attention may also be called to the chapter on "The Salient Features of the

English Constitution" in Sir John A. R. Marriott, English Political Institu-

tions (new edition, Oxford, 1925), and to the same author's Mechanism of the

Modern State (2 vols., Oxford, 1927), Vol. I, pp. 149-170, also to the intro-

ductory chapter in Sir Sidney Low, The Governance of England (new edition,

New York, 1917), pp. 1-14.

SPECIAL DISCUSSIONS. A much more extensive discussion is given in A. V.

Dicey, Law of the Constitution (8th edition, London, 1915), especially

chaps, i-ii, xiv-xv, and in note v of the appendix. Jesse Macy, The Nature of

the English Constitution (New York, 1911) is a historical consideration of the
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subject, a very stimulating and readable one. A. B. Keith, Governments of the

British Empire (New York, 1935) explains the relation of the British consti-

tution to the empire as a whole. On the nature of constitutions in general

there is a good chapter in W. F. Willoughby, The Government of Modern

States (new edition, New York, 1936), pp. 117-127, and reference should

also be made to Carl J. Friedrich, Constitutional Government and Politics (New
York, 1937), pp. 101-143.

DOCUMENTS AND SELECTED CASES. The great constitutional landmarks,
such as Magna Carta and the Petition of Right, are printed in G. B. Adams
and H. M. Stephens, Select Documents of English Constitutional History (New
York, 1920), which may be supplemented by E. M. Violette, English COH-

stitutional Documents since 1832 (New York, 1936). Convenient collections

of cases are included in D. L. Keir and F. H. Lawson, Cases in Constitu-

tional Law (2nd edition revised, Oxford, 1933), and in B. A. Bicknell, Cases

on the Law of the Constitution (London, 1926).

All the books mentioned at the close of the next chapter also shed light,

directly or indirectly, upon the nature of the English constitution.



CHAPTER III

HOW THE CONSTITUTION DEVELOPED

The English parliament strikes its roots so deep into the past that scarcely a

tingle feature of its proceedings can be made intelligible without reference to

history. Sir Courtenay Ilbert.

"It has been a leading characteristic of English constitutional

history," said Woodrow Wilson, "that her political institutions have

been incessantly in process of development, a singular

continuity marking the whole of the transition from
BRITISH IN- her most ancient to her present forms of govern-

GRo^TH
NAL

ment." 1 The development of the English constitution

is not a history of drastic shiftings. All the way through
it is a history of quiet change, slow modification, and unforced,

one might almost say of unconscious development. Great changes
in its spirit have occurred from century to century; but they have

been brought about so gradually that the process of alteration has

hardly been perceptible. One cannot assign definite dates for the

various stages as in the United States. It must suffice to say that the

transition took place during a certain century, or, sometimes, in the

course of a designated reign. Hence the reader of this chapter will

not be asked to remember a lot of historical dates, for in no other

country are exact dates so little worth remembering.
The island of Great Britain, which includes England, Wales, and

Scotland, has an area of about eighty-eight thousand square miles.

It is comparable in size with Minnesota. Its present

population is about 45,000,000. A little to the west-

ward lies Ireland, with an area of about thirty thou-

sand square miles (considerably less than that of Cuba) and a popula-
tion of only four and a half millions. When Great Britain first

appeared on the horizon ofrecorded history it was inhabited by Celtic

tribes, dark-haired invaders from the mainland of Europe who had

crossed the Channel several centuries before the dawn of the Chris-

tian era. Julius Caesar crossed from Gaul to Britain with an army
in 54 B.C. but did not attempt a permanent occupation of the country.

1 The State (New York, 1918), p. 183.

28
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It was not until nearly a century later that the Emperor Claudius

undertook the actual conquest of Britain and succeeded in estab-

lishing a Roman province there.

The Romans occupied the main island as far northward as the

present Scottish border and westward to the mountains of Wales.

They did not conquer' Ireland. Their occupation of
THE ROMAN -

-i / iriii
CONQUEST England continued for nearly four hundred years dur-
AND WITH- mg which time they built great highways, established

towns, and developed a considerable trade. But they

did not colonize the country with Roman settlers, and when they

withdrew in the early part of the fifth century their political institu-

tions soon disappeared. They made no more impression upon the

language, religion, and'temperament of the people than the British

have done during their three hundred years of activity in India.

These four centuries of Roman tutelage sapped the war-spirit of

the country, however, and when the Romans departed the people

found themselves without means of defense against their enemies.

It was not long before marauding tribes from across the North

Sea Danes, the Angles, and Saxons descended upon the British

coast and effected a landing. They arrived in largeTHE COMING '
,

OF THE numbers, drove the people westward, and occupied
ANGLO* the greater part of England. Settling on the evacuated

lands these various Anglo-Saxon tribes eventually

established seven districts or "kingdoms," East Anglia, Mercia,

Northumbria, Kent, Sussex, Essex, and Wessex, each with its own
chief or leader. Then followed a period of intertribal war in which

the more powerful absorbed the weaker, until the heptarchy was re-

duced to three kingdoms and ultimately to two. Finally, the kingdom
of Wessex gained supremacy in the ninth century and the English na-

tion was formed.

SAXON ENGLAND

Thus princeps became rex. It was not by voluntary union but by

conquest. The smaller kingdoms did not wholly lose their identity,

THE GOVERN- however; they became shires of the Saxon realm, with

MENT OF an earl or aeldorman at the head of each. At best

ENGLAND: England before the Norman conquest was a loose

aggregation of tribal commonwealths divided by local
THE KING.

feciing and the jealousies of the great earls. 1 The
1 Cf. C. W. C. Oman, England before the Norman Conquest (London, 1910), and

C. H. Haskins, The Normans in European History (Cambridge, 1915), pp. 5-6.
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rulership of the king was rather tenuous; his powers depended in

large measure upon his own personal wisdom and vigor. The

kingship was hereditary in the sense that it descended in the same

family, but there was a body of magnates, the Witan, which appar-

ently had power to choose an heir other than the eldest son or even

outside the ruling family if necessity arose. The Saxon king was the

leader of his people in war; he made laws or "dooms" with the con-

currence of his Witan, and he tried to see that these decrees were

enforced.

The Witan (Witenagemot), or assembly ofwise men, was the king's

great council. Its exact organization and powers we do not know,
but it had a variety of functions including the right to

11 , i ^ i
THE WITAN.

be consulted by the king on important matters. Only
when a weak king was on the throne did it count for much as a

governing body. Although it had no fixed membership it customarily

included the chief officers of the royal household, the bishops and

abbots, the aeldormen of the shires, and the other magnates of the

country.
1 There were no elective members, and save for those whose

great prominence made it impracticable to leave them out, the

king summoned whom he pleased; hfnce the Witan varied in size

from time to time. There was no national capital; the Witan met

periodically in different parts of England. The king presided at its

meetings and directed its business. In theory, at least, the powers of

the Witan seem to have included the assenting to new legal usages,

the making of treaties and alliances, the approval of taxes or levies,

and the regulation of ecclesiastical affairs. It was thus the high coun-

cil of both state and church, and also acted as a high court for the

trial of important cases.

Since the Witan contained no elective members it was not a

representative body, but it was nevertheless looked upon as reflecting

the national will and as a potential check upon the THE WITAN

arbitrary power of the king. Not as a very depend- AS A CHECK

able check, however, for the king could fill the Witan
ON THE KIN0 '

with his own supporters and thus make sure that it would do his

bidding. Still it formed a link between the king and his realm; its

meetings took him around the country where -he could see or hear

1 In the Witan held at Winchester in 934, for example, there were present
two archbishops, four Welsh "kings," seventeen bishops, four abbots, twelve

aeldormen, and fifty-two royal thanes. F. W. Maitland, Constitutional History of

England (Cambridge, England, 1908), p. 56.
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about what was going on; and it promoted the idea that the king

should act "in council," not in obedience to his own caprice.

During the Saxon period the great mass of the people dwelt

in little villages and made their living from the land. Each village,

with the land belonging to it, formed a township,

oo RN-
00*1*

which was the smallest unit of English social, political,

MENT: and economic life. Each township had its own local

i THE government, which usually consisted of a township
TOWNSHIP "mote" or town meeting and certain elective officers,

HUNDRED. cnie^ amon whom was a reeve. Groups of townships

were formed into hundreds, or districts which seem to

have contained a hundred warriors or a hundred heads of families.

Each hundred, likewise, had a^local assembly which appears to have

been made up of the reeve "and four good men" from each township.

Finally, there was the shire with its shire-mote, which became the

progenitor of the modern county and its county court. There is

some reason for believing that in its earlier stages
2. THE SHIRE. . . . , . -

this shire-mote or court was a popular assembly of

all the free men who cared to attend, but in time it came to be made

up of the larger landowners and the officials of the church, together

with the reeves and the other representatives of the townships. It

met twice a year, usually under the leadership of an aeldorman who

was appointed by the king. There was also a shire reeve or sheriff,

similarly appointed, and in the course of time this official displaced

the aeldorman as the presiding officer of the shire assembly. The

shire-mote was a court rather than a council; its main function was to

hear and determine cases which were too important to be decided in

the hundred-mote, especially cases relating to the ownership of land. 1

There are three significant things about this Saxon system of

local government. First, it was measurably uniform throughout the

SIGNIFICANCE whole kingdom, thus creating a bond of national

OF THE LOCAL unity. Second, it laid the groundwork for the Anglo-
DEMOCRACY.

^axoo. system of local self-government. The English

people obtained in township and shire their first lessons in the art

of governing themselves. Finally, and perhaps most significant of

all, is the fact that the government of the shire was based, in theory

at least, upon the principle of representation. It was there that the

idea of choosing representatives first gained a firm foothold. Men

1 W. A. Morris, The Early English County Court (Berkeley, California, 1926),

and The Mediaeval Sheriff (Manchester, 1927).
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were chosen by their fellow freemen to sit in the court of the shire

long before there were any elections to parliament. So, when repre-

sentation in parliament came, the people were ready for it. It is no

wonder that people of the English tongue have become skilled in the

art of self-government. There has been no time during the past

thousand years when they have not been electing somebody to

represent them somewhere in township, shire, or borough, in

parish, county, or parliament.

The Saxon monarchy did not gain strength with the lapse of

time. Its weakness provided an opportunity for the invasion of

England by Danish tribes which overran a consider-

able part of the country and installed a line of Danish CONQUEST

kings. After a season of disorder, bloodshed, and ex-

tortion, the Saxon dynasty was restored, but only for a brief interlude.

The Norman conquest was at hand. In 1066 William of Normandy
laid claim to the English throne and supported his claim by bringing

an"army across the Channel. After defeating his rival claimant in a

decisive clash at Battle Abbey (also called Senlac or Hastings),

William proceeded to Westminster where he was crowned on

Christmas Day. t

NORMAN ENGLAND

The coming of the Normans inaugurated a second and very

important epoch in the evolution of the British constitution. But

the Norman conquest, like the American Revolution

of seven centuries later, is to be looked upon as a

turning-point rather than as a starting-point in the FECTS OF THE

development of representative institutions. The Nor- CONQUEST-
man conquerors did not root out the existing system
of local government but merely modified it and superimposed some

of their own institutions upon it. William desired to rule as king of

the English; he wanted the good will of the people; hence he per-

mitted the people to retain their ancient laws, institutions, and cus-

toms. He changed things only insofar as seemed necessary to ensure

the strength of his own royal power and to establish a centralized

rulership over his new kingdom. Thus there took place a fusion of

Saxon and Norman political ideals, with lasting advantage to the

English nation. The old Saxon constitution was strong in the local
'

areas but weak in the country as a whole: the Norman constitution

became strong in both.
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1. THE IN-

CREASED AU-
THORITY OF
THE CROWN.

2. THE DIVI-

SION OF THE
GREAT ES-

TATES.

3. ROYAL
SUPREMACY
OVER THE
CHURCH.

4. THE WORK
OF THE
SHERIFFS.

First among the significant developments of the Norman period

was the increased power of the crown. The Saxon monarchy had

been weak because local independence was strong.

William set out to make himself every inch a king,

and by a variety of measures he succeeded. He
curbed the power of the Saxon earls; he broke up
their great estates and divided them among his own

trusted followers to be held under feudal tenure as

his vassals. He made himself head of the church and

assumed the right to appoint the bishops. Most

important of all, William and his successors drew

the system of local government under their control by

increasing the powers of the shire reeves or sheriffs.

These sheriffs, who were appointed by the king and

responsible to him alone, became the real rulers of

the shires (or counties as the Normans preferred to

call them). They enforced the king's will in all

parts of the realm, maintained law and order, col-

lected the taxes, and turned them into the royal

treasury. The aeldorman, or earl, disappeared from

the Norman county court. 1
Finally, under William's

successors the crown increased its authority by de-

veloping a system of royal judges who went about

from county to county hearing cases, deciding them

in accordance with the same principles, and thus

making the king's law "common" throughout the realm.

The significance of all this royal centralization proved to be far-

reaching. It may sound like a paradox, but it is none the less true

that the growth of the royal power under the Normans

and their successors paved the way for the ultimate

triumph of English democracy. Representative gov-

ernment did not achieve its first victories in Eng-
land because the barons and lords were strong but be-

cause they were weak. Restraints upon the king's authority in

England could not be imposed by individual dukes and counts as in

France, for there were none powerful enough. The curbing of the

king, when the time came, had to be a joint enterprise, participated
hi by all. In. other words the noblemen and lesser landowners of

1 The title "carl," however, has 'survived as one of the ranks in the British

nobility.

5. THE ITIN-

ERANT JUS-
TICES AND
THE COMMON
LAW.

SIGNIFICANCE
OF THE
GROWTH IN

ROYAL
POWER.
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England were compelled to pool their strength against the monarchy,
and they seized upon parliament as the agency through which this

might be effected. Then, needing allies, they finally took the people

of the towns into camp, and parliament became more broadly repre-

sentative. The movement was aided, as will be shown a little later,

by the fact that the king needed money and had to give liberal rep-

resentation to the towns in order to get it. That is why historians

speak of English democracy as a by-product of the royal supremacy.
1

Under the Normans the old Witan became known as the Magnum
Concilium or Great Council. This body, like its predecessor, was

composed of officials and other high personages sum-

moned by the king; no elective members were added. BECOMES THE

At its sessions, which took place three times a year in MAGNUM
CONCILIUM.

William's reign, there were present "all the men of

England," as the chronicler puts it, by which he meant all the men
that amounted to much. The Great Council met in different parts

of the country at Westminster, at Winchester, or at Gloucester as

the king happened to be but eventually all its sessions were held

at Westminster. It supposedly had the same general functions as

the old" Witan but its actual power was less because the king's

authority had become greater and because all its members were now
the king's vassals. It was the high court of the king and his chief

advisory council. The king consulted it in the making oflaws and the

levying ofnew taxes. But most of the royal revenue came from feudal

dues, and for the collection of these the king needed nobody's ap-

proval. The Norman king was the largest private landowner and

the richest man in the realm; his income was large enough to defray
most of the national expenditures without recourse to any regular

system of taxation. \

Then there was the Curia Regis or Little Council. It is sometimes

said that this was a different body from the Magnum Concilium,
and sometimes that the two were the same. They

. - -_. A NEW coo
were in fact the same and yet not the same. The con- IN THE POLIT-

tradiction may be explained in this way: The Great ICAL MECH"

Council met only at intervals, three times a year at the

most. But certain of its members, notably the officers THE CURIA

of the royal household (such as the chancellor, the

chamberlain, the constable, and the steward) were permanently

1 This matter is discussed at length in Henry Jones Ford's Representative
Government (New York, 1924).
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with the king, travelling with him wherever he went. This small

body of officials and barons, in permanent attendance on the king,

could be used at any time as a sort of executive council or court,

and to these gatherings the name Curia Regis was applied. The

king's wishes, the business in hand, the convenience of the barons

various things determined whether the big council or the little

council should be consulted. In other words there were both plenary

and restricted sessions of the same body, with no hard and fast line

between the two in point of membership or jurisdiction. It is not

improbable that sessions of the Concilium were devoted chiefly to

-larger questions ofjustice, finance, and public policy, while meetings

of the Curia were chiefly concerned with administrative and routine

matters, but even of this we cannot be sure. There was a serene

disregard for definiteness in mediaeval institutions.

The essential thing to be borne in mind is that the Norman and

early Angevin kings governed England with the help of a single

non-elective body which met either in formal session
SUMMARY.

with a fairly large membership or informally with a

smaller attendance. We do not know the extent to which the king
felt himself bound to seek or be governed by its advice in either case.

The Norman monarch judged and taxed, levied feudal dues on his

vassals and commanded his army, declared the customs of the king-

dom and changed them by royal command. He was absolute in

theory and little short of it in fact. Nevertheless he did call the

leaders of his people together, sought their advice, and sometimes

followed it. This habit, under later kings who were not so strong,

hardened into a usage and the usage became a constitutional prin-

ciple. Out of the plenary sessions of the Great Council the British

parliament arose ^ out of the Curia grew the privy council, the

exchequer, and the high courts of justice. So the frame of govern-

ment in twentieth-century England owes much to this ancient coun-

cil with its big and little sessions.

PLANTAGENET ENGLAND

The Norman political system was rough at the edges. But most

of the crudities were polished off by Henry II, the Conqueror's

THE WORK OF great-grandson. Henry restored, revivified, extended,
HENRY ii and defined the organs of English government. A

and energetic, he
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elaborated the plan of sending royal judges on circuit through the

counties; appointed more competent sheriffs, brought the jury sys-

tem into general use, and inaugurated a distinction between the

administrative and the judicial functions of the Curia Regis. By
holding more frequent sessions of the Great Council and by referring

all important matters to it for deliberation he assured it a definite

place as the forerunner of parliament.

Mention has been made of the fact that the Curia Regis originally

concerned itself with both administrative and judicial matters, mak-

ing no distinction between these two fields of juris-
i- T^ i r 11 111 THE BEOIN-

diction. But in due course it found that work could NINGS OF A

be expedited and improved by devoting
'

separate
SEPARATION

f BETWEEN EX"
sessions to different kinds of business to the work of EGUTIVE \ND

examining the sheriffs' accounts and to hearing JUDICIAL

appeals from the county courts, for example. Grad-

ually, at any rate, there took place a separation between the adminis-

trative and the judicial work of the Curia, and with this came a

bifurcation of its membership. One section continued as a permanent

royal council, later known as the privy council. The other, confining

itself to judicial business, became the parent of the exchequer and

the high courts of justice. It is not to be imagined, however, that

this separation took place all at once, or that it can. be assigned to

any single reign.
1 It came about gradually, by halting steps, and

without conscious intent, thus affording us an admirable illus-

tration of the principle of evolution as applied to political in-

stitutions.

Meanwhile a development was taking place in the legislative

branch of the government, although one should hasten to explain

that no clear distinction between executive and legis- THE EVOLI>
lative functions was in the mind of the king, the TI'ON OF PAR-

council, or anyone else at this early stage. The king
LIAMENT -

stood in the public imagination as the chief lawgiver of the realm,

and the sanction of all law. Nevertheless a separation between legis-

lative and executive work, between lawmaking and administration,

became inevitable as the Great Council grew larger in its member-

ship and as its work became more extensive.

This enlargement of the council came with the admission of the

1 The separation began early in the twelfth century .and was not completed
until the middle of the fourteenth. Full details are given in J. F. Baldwin, The

King's Council in England during the Middle Ages (Oxford, 1913), chap. iii.
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lesser landowners, the knights of the shire as they were called. Only

THE FIRST t^ie &rcat landowners had previously been summoned
ENLARGE- to the meetings. But King John, in 1213, directed
MENT (1213). thc shcriffs to send our good knights" from every

county to attend a session of the Great Council at Oxford. This and

subsequent invitations of the same sort were not dictated by any
new philosophy of popular representation but by altogether mercen-

ary motives. The king wanted revenue; he desired to levy taxes upon
all landed estates of whatever size; and it seemed advisable (for it

simplified the work of the royal taxgatherers) that the new taxes

should be approved by a widely representative gathering.

Here we encounter, accordingly, the germ of the doctrine that

there should be "no taxation without representation." It was not

conjured from the brain of Aristotle or any other

political philosopher. John Plantagenet, king of

England, simply found it easier to tax with representa-

tion than without it, and it was his habit to choose the path of least

resistance. But he builded better than he knew. He set in motion

an idea that reverberated across the Atlantic five centuries after

he had passed to his grave.

Be it borne in mind, however, that a summons to attend the

Great Council was by no means looked upon as an honor in the

WHATREPRE- thirteenth century; on the contrary it was regarded
SENTATION by great and small landowners alike as an imposition

THE'THIR- to be evaded if possible. A contemporary chronicler

TEENTH CEN- tells us how one gallant cavalier, when his assembled
TURY *

fellow knights sought to choose him as their repre-

sentative, put spurs to his horse and tore off at full speed lest accept-

ance be wrung from him. The knight of the shire, when elected in

response to the royal summons, had to travel to Westminster at his

own expense, and travel was difficult in those days. From the out-

lying parts of the kingdom the journey was a matter of weeks.

There was neither joy^nor emolument in the job. And when the

knights arrived at the meeting place they were merely asked by the

king to ratify some new taxes. Then they were sent home again.

Nothing could be further from the truth than to imagine that the

people of mediaeval England, any of the people, 'clamored for

representation in the Great Council of the realm. A sujnmons to

hold an election always came as the shadow of a new tax cast

before them.
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Then came Magna Carta, the Great Charter of 1215. This

document, by some of its provisions, gave increased definiteness to

the organization and powers of the Great Council. MAONA
It stipulated that certain specified taxes could not be CARTA

imposed by the king without the council's approval;
(1215) "

it provided that all the great barons should be summoned individu-

ally, and all the knights of the shire by writs addressed to the sheriffs.

Still, this'charter was strongly baronial in tone and it did not require

that membership in the Great Council should be made representa-

tive of the people. It assured no representation to the towns. Al-

though schoolboy orators throughout the English-speaking world

perennially acclaim Magna Carta as "the foundation of modern

democracy," it was in fact a treaty between the king and the barons

of England in which the latter got all they could for themselves.

Most of its provisions relate to the privileges of the church and the

landowners; only a very few have any relation to the rights of the

common man. The idea that this charter forms the basis of trial

by jury, freedom of speech, and the right to vote is one of our most

tenacious political myths.
There is a well-known picture which is sometimes hung on the

walls of American school rooms. It portrays King John, with a

worried look, a crown on his head, and a quill pen in

his hand, affixing his signature to a long scroll which MAN'S IDEA

is supposed to contain the provisions of the Great OF THIS

Charter. Behind him is pitched a tent of nineteenth,

century design, over which is unfurled a royal flag that did not

come into use until long after John had been gathered to his fathers.

All this is amusingly fantastic, for the reason (among others) that

John Plantagenet could not write a single word, not even his own
name. Magna Carta was not signed by the king; it was merely
assented to by him orally, and sealed with the great seal of the realm

and with the individual seals of twenty-five barons who were

designated to see that the provisions of the charter were respected.

Four documents, each of which professes to be the original, have

come down to us. Each differs somewhat in phraseology from the

others. 1

Yet Magna Carta is properly regarded as a landmark in English
constitutional history. It was more than a piece of class legislation

1 The best book on the subject is W. S. McKechnie's Magna Carta: A Com-

mentary on the Great Charter of King John (Glasgow, 1905).
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wrung from a frightened king by a group of baronial conspirators.

For it definitely established the principle that the king, on certain

great issues, must consult his council as a matter of

^aw and not as a matter f choice. In other words it

LANDMARK was a recital of what the barons of England looked

LWERTY upon as the constitutional customs of the realm. With

this baronial interpretation the people seemed to

agree. None of them flocked to the support of the king. They left

him to stand alone. So, while the provisions of the Great Charter

guaranteed rights to bishops, barons, and merchants, rather than

to the populace, a further extension was bound to follow. In its

resounding Latin, moreover, the charter endowed Englishmen with

one right which they have never let go, and which their posterity be-

yond the seas have guarded with unremitting vigilance,

"Nullus liber homo capiatur, vel imprisonetur, aut dissaisiatur, aut

autlagetur, aut exultur, aut aliquo modo destruatur, nee super eum

ibimus, nee super eum mittemus, nisi per legale judicium parium suorum,

vel per legem terrae." *
(Article 39)

But let us get back to the evolution of parliament. The charter

of 1215, as has been said, did not require that the Great Council

should be placed upon a representative basis but it was
SIMON DE
MONTFORT'S not long before this principle gained acceptance. The
GREAT COUN- advance is commonly associated with the name of
GIL (1265).

Simon de Montfort, Earl of Leicester, who is often

called the "Father of the House of Commons," although he has no

good claim to this attribute of paternity. What happened, in short,

was this: During the reign of Henry III, about fifty years after

the signing of the charter, a quarrel between the king and his barons

arose over the royal attempt to impose some new taxes; and both

sides resorted to arms. The king was defeated, and Simon de Mont-

fort, as leader of the barons, became virtual dictator of the realm

although the king was not formally deposed. But a dictator could

no more govern without funds than could a king, so Montfort had

to solve the problem of finding a Great Council which would ap-

prove a tax levy. In 1265, therefore, he took the step of summoning
not only the bishops, barons, and knights of the shire, but two repre-

1 No free man shall be arrested, or imprisoned, or dispossessed of his land, or

outlawed, or exiled, or in any other way harassed, nor will we impose upon him,
nor send him our commands, save by the lawful judgment of his peers or by the

law of the land.
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sentatives from each of twenty-one boroughs or towns which were

known to be friendly.

Montfort was an adventurer, shifty and self-seeking. His action

in extending the basis of representation in the Great Council (or

parliament as it was now beginning to be called) was

not inspired by any allegiance to the principles of

democracy.
1 He needed mdney. His hold on the

barons was weakening. The towns were growing in population and

wealth. He wanted their support and their financial contribu-

tions. Hence his desire to draw them into the orbit of national

taxation. But he also had the instincts of a modern political boss

and restricted his summons to those towns which he believed were

favorable to him.

So Montfort's parliament in 1265, with its earls, barons, bishops,

knights, and townsmen, was not a national parliament but rather a

party convention a packed convention at that. And THE MODEL
when Montfort was ousted from his dictatorship a little PARLIAMENT

later, the practice of summoning representatives from
a295)>

the towns or boroughs was discontinued. Sessions of parliament were

held from time to time during the next thirty years usually with

no borough representatives present. Then, in 1295, Edward I

regularly summoned them once more. He was waging a war and

needed money from all elements, the church, the barons, the

knights, and the towns. Hence Edward brought together what has

come to be known in English history as the Model Parliament.. It

was a large body, a parliament in the true sense. 2 It met as a single

chamber but voted its taxes by three divisions or "estates," in other

words the clergy, the barons and the knights, and the townsmen each

voted separately. Each group was called into the presence of the

king. There they listened to his plea for money and gave assent

by their silence. They did not sit; being in the presence of the king,

1 The term "parliament" was vaguely and loosely used until 1295 or even
later. Matthew of Paris speaks of a magnum parliamentum in 1257 [Stubbs, Select

Charters (Oxford, 1900), pp. 330-331] and the Annals of Winchester refer to a

parliamentum omnium magnatum in 1270 (Ibid., p. 337). The Rolls of Parliament

begin with the year 1278, but they do not cover all the meetings until the end
of the century.

* It included two archbishops, eighteen bishops, sixty-six abbots, three heads
of religious orders, nine earls, forty-one barons, sixty-one knights of the shire,

and one hundred and seventy-two representatives from the towns. For a full

account of it see D. Pasquet, An Essay on the Origins of the House of Commons

(Cambridge, 1925).
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they stood. The session did not last long, just long enough to unloose

the purse strings.

In several subsequent parliaments the "three estates" met

and voted separately, but this three-chamber arrangement never

THE "THREE became a fixed parliamentary practice. Instead there

ESTATES" IN took place a coalescence which eventually made par-
PARLIAMENT.

ijament a bicameral body. The higher clergy and the

great barons drew together, for they had interests in common.

Both were large landowners; both were summoned to parliament by
individual writs and hence were members of it by tenure, not by
election. On the other hand, a similar identity of interest drew to-

gether the knights of the shire and the townsmen, for both were

present in a representative capacity. Meanwhile the lower clergy

were dropped out of parliament altogether.

Thus was accomplished the moulding of parliament into two

chambers, which came to be known as the House of Lords and the

SEPARATION House of Commons. The process of bifurcation moved
OF THE TWO slowly and was not entirely completed for at least a
HOUSES.

hundred years after 1295. It was an important step,

one of the most significant in the entire history of government, for it

started the bicameral system on its way around the world. No one

planned or guided this separation and coalescence; it was merely the

natural working out of the social forces of the age. Regarded as of

little or no consequence in the earlier centuries, this division of the

English parliament into two chambers gave it a frame that has been

transmitted to every other great legislative body on earth. 1

It has been said that the knights and the townsmen were present

as representatives; but how and by whom were they elected? The

THE METHODS ^ignts f tne s^re wcre chosen in the county court,

BY WHICH which was in effect a county council. Any landowner,

^OMSM* whether he had attained the rank of knighthood or not,

WERE was eligible. The burgesses or representatives from the
ELECTED.

boroughs were chosen by the freemen of these towns

at meetings called for the purpose. As a matter of practice the

elections were decided by a relatively few landowners in each shire

and by the leading citizens of each parliamentary borough. Voting

1 We are accustomed to think of the two-chamber system as having been

universal from the outset. But the Scottish parliamentary system included only

one legislative chamber; the French developed three estates; and in Sweden the

early parliaments had four houses.
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was by a show of hands and rarely was there a contest. More often

it was a matter of persuading someone to accept.

Being a member of the House of Commons in mediaeval England

brought neither profit nor honor nor authority. The commoners

were regarded as of no account, save for their assent
. , , 11 WHAT THEY

to the granting of funds. In the great hall at West- DID AFTER

minster, where parliament assembled, the bishops
THEY WERE

and barons sat in front of a throne which the king oc-

cupied, his chancellor and other officials flanking him on either side.

Below and beyond the bar of the house, at the opposite end from

the throne, stood the knights of the shire and the burgesses. Their

presence was not essential to a quorum. The king, through his chan-

cellor, presented the immediate business in hand, whereupon the

commoners retired to the refectory of the building and "debated"

the matter. Having chosen a spokesman or speaker they trooped
back into the hall and this speaker, with profuse expressions of loy-

alty to the crown, announced the result of their deliberations. That

was the extent of their share in the work of parliament.

One should not make the error of thinking that parliament in the

fourteenth century was primarily a lawmaking body. The king made
the laws with the assent of the lords, spiritual and tern- ^^ mufayr
poral. The commoners merely presented petitions and POWERS OF

assented to the levy of taxes. The bishops and barons
PARLIAMENT:

far outweighed them in influence. But the commoners i. TO VOTE

gradually began to gain authority. They acquired, in
TAXBS'

due course, the right to be fast considered in money matters. Their

possession of this financial initiative was shown in 1407 when the

king agreed that all grants of taxes should be first made by the com-,

moners and then assented to by the lords.

The right of presenting petitions likewise became the basis of an

actual share in the making of laws. For it naturally happened that

many individual petitions related to the same griev- 2. TO PRE-

ance. In such cases it became the custom to merge SENTPETI-

. . TIONS.
them into a common petition, a collective petition

presented by the house as a whole. Such a petition
. / te . .

i i ,. i 3- T SHARE
came to be known as an address to the throne, that IN MAKING

is, a united request for royal action. In the fourteenth THE LAWS-

century the king made the laws with the assent of the lords, at the re-

quest of the commons; in the fifteenth century he found himself

making them "by and with the advice" of both. It was in thij way,
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slowly and almost imperceptibly, that the commoners acquired an

actual share in the making of the laws. 1
During the Wars of the

Roses, which covered a considerable portion of the fifteenth century,

the commoners gained on the lords because the latter devoted so

much of their attention to quarrelling among themselves. These

wars were chiefly waged by noblemen and their retainers; the towns

took little part in the struggle. Before they were over the majority

of the barons had been killed off and their titles extinguished. Ne\*

noblemen were created, of course, but they did not have the pres-

tige of the older families.

TUDOR AND STUART ENGLAND

Still, the House of Commons was not a powerful body even in the

days of Henry VIII and Elizabeth that is, in the sixteenth century.

ENGLAND'S ^e crown remained the pivotal point in the govern-
OOVERNMENT ment. When the commoners showed themselves ob-

OINNINO^P stinate the monarch did not disdain to use threats

THE MODERN and coercion. Henry VIII, for example, warned
EPOCH.

them on one occasion that unless certain measures

were passed, he would send a batch of commoners to the gallows.

Queen Elizabeth sent two members of the Commons to prison for

their persistence in advocating legislative proposals which were dis-

tasteful to her. The House contained at this time about three hun-

dred members elected by the freeholders in the counties and the

freemen of the towns. 2 Elections were held irregularly, for there was

no requirement by law or custom that they should be held on stated

dates. When the king wanted money he called an election. Then,
if the House of Commons proved complaisant, he continued it in

existence for "several years; otherwise he dissolved it speedily.

Sessions were brief; they usually lasted only a few days or at most a

few weeks. In the reign ofHenry VIII nine parliaments were elected.

One sat for seven years; two sat for three years each; the other six

1 Wallace Notcstein, The Winning of Initiative by the House of Commons (London,
1926). See also S. B. Chrimes, English Constitutional Ideas in the Fifteenth Century

(New York, 1936), and Howard L. Gray, The Influence of the Commons on Early

Legislation (Cambridge, Mass., 1932).
1 A freeholder was'one who owned land with an estimated rental-value of

forty shillings per annum or more. A freeman was anyone who possessed the

"freedom of the town." Originally a considerable percentage of the adult male
residents were freemen but as time went on the category was narrowed. For a
full account of the English political system at this stage of its development see

K* Pickthorne, Earty Tudor Government (2 vols., New York, 1934).
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were quickly dissolved. Queen Elizabeth summoned parliament

more regularly and (outwardly at least) accepted its action on many
important matters.

Soon after the death of Elizabeth, however, this waxing strength

of parliamentary government was put to a severe test. Leaving no

nearer relatives, Elizabeth passed the English throne
THE GROWN

to her cousin, James Stuart of Scotland, who in 1603 AND PARUA-

was crowned king of England as James I. He claimed MENT UNDER
.,,,.. , . THE STUARTS.

to rule by divine right and laid great stress upon his

royal prerogatives This insistence soon precipitated a conflict with

the House of Commons, the immediate issue beihg the right of the

crown to lay certain taxes without the consent of parliament.
1 But

matters did not come to an open rupture, for the king was careful

not to press his doctrines too far. When James could not get laws,

he resorted to ordinances. 2

His son and successor, Charles I, was neither so cautious nor so

fortunate. Surrounding himself with rash, self-confident, and unwise

counsellors, he soon brought his relations with par-

liament to a critical state. In 1628 both Houses united

in presenting to Charles the famous Petition of Right
which definitely asserted the principle that no man should be com-

pelled to yield any gift, loan, benevolence, or tax without the con-

sent of parliament. The king, under pressure, assented to the

Petition, but he did not keep his word. Various old impositions
were revived and levied without parliamentary authority. When

parliament reiterated its protest the king sent the members home and

for eleven years ruled the kingdom without calling a parliament at

all. England was on the verge of despotism and only managed to

escape it by launching the Great Rebellion. On the eve of hostili-

ties Charles hastily summoned a new parliament but it proved no

more amenable than its predecessors. It adopted the Grand Remon-
strance of 1641 which was in effect an appeal to the people against
the crown. 3

1 The crown did not question parliament's right to control ordinary taxes but
held that certain special levies called impositions (additional customs duties)
were within the royal prerogative.

2 Laws were enacted by the king in parliament; ordinances were issued by the

king alone. It is significant that in the King James version of the English Bible

(Exodus xviii. 20) the translators wrote "And thou shalt teach them ordinances

and laws." They placed ordinances first.

* A good survey of these controversies is given in J. R. Tanner, The Constitu-

tional Conflicts of the Seventeenth Century (Cambridge, 1928).
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In the early stages of the rebellion the king's forces had the advan-

tage but eventually Oliver Cromwell succeeded in reorganizing the

parliamentary army and gaining the upper hand.

The king took refuge with the Scots army which de"

AND THE livered him into the hands of parliament. After pro-

longed negotiations he was put on trial, condemned,
and executed (1649). Thereupon governmental

changes came in quick succession; the monarchy and the House of

Lords were abolished; a commonwealth or republic was proclaimed;
a written constitution known as the Instrument of Government was

adopted, and Cromwell was named Lord Protector. But he, no less

than his royal predecessor, found the House of Commons a difficult

body to deal with and his new constitution failed to take root. 1 It

became increasingly unpopular with the people and was only main-

tained in operation by the personal force of Cromwell himself. The
Lord Protector died in 1658 and within a short time the monarchy
was restored.

The restoration of the Stuart dynasty indicated the strength which

the monarchical tradition had acquired in Britain. The old griev-

ances were for the moment forgotten. It was assumed

RESTORATION that Charles II, the new king, would adopt the prin-
(1660) <AND cipje Of parliamentary supremacy, and in form he did
THE ABDICA" .^^ . / i i i i

TION OF so. During the twenty-five years of his reign he had
JAMES n several conflicts with parliament but never risked his
(1688).

r
throne. His brother, James II, who succeeded to the

throne in 1685, was a headstrong, intolerant individual, with narrow

views and no imagination. Moreover, he was unfortunate in the

choice of his advisers, and made himself trouble by endeavoring to

restore the Roman Catholic religion in England,- Within a short time

after
t
his accession he quarrelled with parliament over the right to

exercise his "dispensing power" as it was called, that is, the right to

suspend the operation of certain laws. This droye the parliamentary
leaders to the plan of bringing in a new monarch. William, Prince

of Orange, was therefore invited to aid in "protecting the constitu-

tional liberties of the realm" and the result was the Revolution of

1 In 1656, when the House endeavored to assert its right to control the militia,

Cromwell appeared on the floor, gave the members a scathing rebuke, dissolved

the House, and sent them home. And when a new parliament was elected he
saw to it that no members opposed to him were admitted. Subsequently, how-

ever, these opponents were permitted to take their seats and trouble again
resulted, with the same outcome another dissolution.
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1688. Finding himself deserted by all parties, James fled to France

and the Stuart monarchy came to an end.

'While this struggle between the crown and parliament was going
on there took place a strengthening of the king's council, now offi-

cially known as the privy council. It became a large
, ,

7
. , ,.

r / & DEVELOP-
body, including at one stage as many as forty mem- MENT OF THE

bers. Its functions were still called advisory, but they
PRIVY COUN-

were in reality much more than that. It virtually exer-

cised some of the king's prerogatives for him. Through its committees

or boards, and by means of orders-in-council, it regulated trade,

supervised the administration ofjustice, took control of finance, and

left no department of the government outside its ceaseless supervision.

Its right to issue orders or ordinances with the force of law made it in

some ways a legislative body more influential than parliament itself.

It was the theory of the government that the king should be guided

by the advice of his privy council. But when this body had become

large and did most of its work through committees it

could no longer perform this advisory function to the

king's taste. In the public mind its unwieldiness and

inefficiency were held responsible for some English naval reverses

at this time. So Charles II adopted the plan of a "cabal" 1 or innpr

circle of privy councillors to advise him on all important and confi-

dential matters. This action was much resented by the other

councillors, and the practice was temporarily abandoned, but it was

soon resumed and became the forerunner of the cabinet system.

HANOVERIAN ENGLAND

As a result of the Revolution, William and Mary became joint

monarchs of Great Britain in 1689. In order that there might be no

recurrence of friction between the crown and parlia- THE BILL OF
ment the latter drew up and adopted a document RIGHTS

known as the Bill of Rights. This document, while it
(1689) *

did not profess to be a constitution in the ordinary sense of the term,

set forth the basic principles of English government as they were

understood by parliament at the time. Enumerating the various

issues which had arisen between the king and his people it pro-

claimed the legislative supremacy of parliament, denied the author-

ity of the crown to levy any tax or impost without parliamentary

1 The word was formed by using the initial letters from the names of its first

members Clifford, Ashley, Buckingham, Arlington, and Lauderdale.
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consent, insisted that parliament should be regularly called, and set

forth a list of individual liberties which were not to be infringed.

The Bill of Rights, accordingly, marks the culminating stage in

the evolution of the fundamentals. The outlines of the British consti-

tution were now practically complete; nothing remained but to fill

in the details and to elaborate the machinery of administration.

Britain had become a limited monarchy. Parliament had gained a

mastery over the royal prerogatives. It was in a position to control

the ministers of the crown even though the principle of ministerial

responsibility had not as yet become established in its present form.

The changes that have taken place in the British government since

1689 have not altered its general -outlines.

But although there has been no reconstruction of the framework,
some notable changes have taken place in the practical workings of

English government. The most significant among
TIONAL these are (a) the continued narrowing of the mon-
CHANGES arch's actual powers, (b) the rise of the cabinet and
SINCE 1689: _ . . :

'
... t . , v ,

the fixing of its responsibility to parliament, (c) the

democratization of the House of Commons, (d) the reduction in the

powers of the House of Lords, and (e) the growth of the party system.

Although the Bill of Rights asserted the legislative supremacy of

parliament it did not deny to the crown an essential share in legis-

lation. William and Mary made themselves real

MINKHED" factors in the conduct of the government and chose

POWERS OF their ministers without deference to the will of parlia-

ARCH!
N"

ment. But their successors, George I and George II,

were Hanoverians by birth, with little or no interest

in English affairs. , They could not speak the English language, hence

it was useless for them to attend meetings of their ministers. They
neither understood their prerogatives nor cared to assert them. If

England would only further the ambitions of their beloved Hanover

in continental politics they were willing to let parliament have its

way. So they chose advisers who were acceptable to the House of

Commons, and let the Hou$e control them. George III, when he

came to the throne, made a brave attempt to revive some of the

royal influence which his grandfather and great-grandfather had

relinquished, but it was too late. 1 Parliament had taken the reins

and was determined to keep them.

1 A. M. Davics, The Influence of George HI upon the Development of the Constitution

(Oxford, 1921).
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With the decline in the personal authority of the king came a rise

in the power of his ministers. It is often said that the cabal of

Charles IPs reign was the progenitor of the present- 2 y^, EVQm

day cabinet, and in a sense it was; but the real reason LUTION OF

for the cabinet's rise to power was the necessity of
THE CABINET*

providing a channel through which the newly-asserted supremacy
of parliament over the king could be exercised. It was soon dis-

covered that things went along with much less friction when the

members of the cabinet were chosen from among those members of

the privy council who belonged to the dominant party (Whig or

Tory) in the House of Commons. No statute or resolution of parlia-

ment forced the king to restrict his choice to members of the majority

group; it was merely the logical thing to do. A king was sure to get

himself into trouble, by selecting a prime minister who could not

control parliament; it was easy to avoid trouble by selecting a prime
minister who could. Sir Robert Walpole was the first royal adviser

to whom the term prime minister can properly be applied. He held

office at the will of parliament. When he resigned in 1742 because

of an adverse vote in the House of Commons he established a prece-

dent which is perhaps the most important of all provisions in the

unwritten constitution of his country.
The democratization of English government is a third feature of

the past two centuries. The House of Commons two hundred years

ago was a representative body in form and an unrepre-
sentative body in fact. It did not represent the people DEMOCRATI-
of Great Britain or reflect public opinion upon matters ZATION

of national policy. This situation was due to the grad-

ual narrowing of the parliamentary suffrage and to

the fact that although the population had been greatly shifted by
the rise of the factory system and the decline of agriculture there had

been no redistricting of the country for election purposes. The
Reform Act of 1832 changed all this. It liberalized the suffrage and

in some degree adjusted representation to population. It made the

House of Commons a representative body in fact as in name, thereby

enhancing its strength and prestige. Other reform acts have followed

at intervals, the last of them in 1918.

The fourth important change relates to the powers of the House of

Lords. These have been curtailed. From time to time, especially

during the closing decades of the nineteenth century, the Lords and

Commons came into collision and the former were able to prevent
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the enactment of measures which the Commons had passed by large

majorities. These conflicts engendered much political bitterness and

gave impetus to a movement for curbing the author-

it;y of the uPPer chamber. But not until 1911 did thi

THE POWERS movement come to a head. The immediate occasion

LORDS? was t^ie acti n f the Lords in rejecting a finance bill

which the Commons was determined to place on

the statute book. The Commons then decided that never again
should the hereditary chamber be in a position to balk its will, and

to that end the Parliament Act was put through both Houses, the

Lords assenting to it under a threat that if they did not do so the

upper House would be swamped by a wholesale creation of new

peers. The Parliament Act definitely setded the supremacy of the

Commons in all cases of disagreement.

Finally, the actual workings of British government have been

greatly influenced, during the past two centuries, by the rise of

5. RISE OF political parties. We have now grown so accustomed

THE PARTY to party organizations, party progress, and party
SYSTEM.

activities that it is difficult to visualize a system of

representative government without them. There were political

"factions" in English history long before 1689 Lancastrians and

Yorkists, Cavaliers and Roundheads, Petitioners and Abhorrers;

but they were not political parties in the modern sense. None of

them ever conceded that its opponents had any right to exist. When
one faction gained control of the government its patriotic duty was

to harry the other faction out of the land.

It was not until after 1689 that Englishmen reconciled themselves

to the idea that men could be opposed to the existing government
without being enemies of the state. Men could be "in opposition"

without being rebels. Indeed, it slowly came to be realized that a

strong opposition in parliament was a wholesome spur to efficient

administration because it put the ministry on its mettle. So the

nineteenth century witnessed a general acceptance of the party

system with all its implications. The minority in parliament were no

longer known as the king's enemies but as "His Majesty's loyal

opposition." The insertion of the term loyal in this phrase is of

great significance. It points to the most important change that has

been wrought in the spirit of English parliamentary institutions dur-

ing the past two hundred years.

Now the foregoing are not the only changes that have come into
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the practice of British government since the days of George HI and

the American Revolution. Scotland entered into a
OTHER CON-

parliamentary union with England in 1707. Ireland STITUTIONAL

was drawn into this union in 1800, but most of Ireland DEVELop-
MENTS DUR-

went out of it in 1922 when the Irish Free State was JNo THE PAST

created. Meanwhile a great overseas empire was TWO CEN>

. . TURIES.
built up, consisting of many dominions, colonies, and

protectorates. The relations of these various territories with the

mother country have been gradually determined, partly by usage
and partly by statute, including the notable Statute of Westminster

(1931). The relations between Britain and India have also been

altered and recast, especially during recent years. All this, and a

great deal more, has been accomplished without any radical recon-

struction of the government at home. The essentials of the British

constitution have undergone no fundamental change by reason of

this transformation from a small kingdom of a few million people into

a world empire of nearly half a billion.

CONSTITUTIONAL DEVELOPMENT. There is no end of material on the sub-

ject of the foregoing chapter. For the American student the most useful

brief surveys are the Outline Sketch of English Constitutional History by George
Burton Adams (New Haven, 1918), and F. C. Montague, Elements of English

Constitutional History (London, 1936). More extensive accounts are in

F. W. Maitland, Constitutional History of England (Cambridge, 1908), and

George B. Adams, Constitutional History of England (New York, 1921).

A still more comprehensive but not altogether reliable work is Hannis

Taylor, Origin and Growth of the English Constitution (2 vols., Boston, 1898).

A. B. White, The Making of the English Constitution (revised edition, New
York, 1925) covers the period to 1485.

GENERAL HISTORIES. Those who wish to delve more deeply into the sub-

ject will find satisfaction in Charles Oman, England before the Norman Con-

quest (London, 1910), H. W. C. Davis, England under the Normans and Angevins

(Oxford, 1905), T. F. Tout, History of Englandfrom the Accession of Henry III

to the Death of Edward III (London, 1905), William Stubbs, Constitutional

History of England (6th edition, 3 vols., Oxford, 1903), Sir Frederick Pollock

and F. W. Maitland, History of English Law (2 vols., Cambridge, 1898),

A. F. Pollard, History of Englandfrom the Accession of Edward VI to the Death

of Elizabeth (London, 1910), F. C. Montague, History of England from the

Accession of James I to the Restoration (London, 1907), G. M. Trevelyan, Eng~
lana under the Stuarts (London, 1904), Spencer Walpole, History of England

(6 vols., New York, 1902-1905), and Sir Thomas Erskine Mav and Sir
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Thomas Holland, Constitutional History of England (new edition, 3 vols.,

London, 1912).

THE EVOLUTION OF PARLIAMENT. The best single volume on the develop-

ment of parliament is A. F. Pollard, The Evolution of Parliament (new edition,

London, 1 926), but a longer and older work, G. B. Smith, History ofthe English

Parliament (2 vols., London, 1892) is still useful. Books of a more special

nature, to which attention should be called, are G. B. Adams, Council

and Courts in Anglo-Norman England (New Haven, 1926), H. J. Robinson,

The Power of the Purse: A Brief Study of Constitutional History (London, 1928),

G. H. Mcllwain, The High Court of Parliament (New Haven, 1910), M. McKi-

sack, The Parliamentary Representation of the English Boroughs during the Middle

Ages (New York, 1932), and R. G. Usher, Institutional History of the House of

Commons, 1547-1641 (St. Louis, 1924).

ORIGIN AND GROWTH OF THE PRIVY COUNCIL AND THE CABINET. On the

development of the privy council and the cabinet further discussions may be

conveniently found in J. F. Baldwin, The King's Council in England during the

Middle Ages (New York, 1913), E. R. Turner, The Cabinet Council of England

in the Seventeenth and Eighteenth Centuries (Baltimore, 1932), E. Percy, The

Privy Council under the Tutors (Oxford, 1907), M. Fitzroy, History of the Privy

Council (London, 1928), T. F. Tout, Chapters in the Administrative History of

Mediaeval England (6 vols., Manchester, 1920-1933), A. V. Dicey, The

Privy Council (Oxford, 1887), R. H. Gretton, The King's Government (London,

1913), and Mary T. Blauvelt, The Development of Cabinet Government in England

(New York, 1902).

CHARTERS AND GREAT STATUTES. The more important charters and

allied documents may be found in William Stubbs, Select Charters and Other

Illustrations of English Constitutional History (9th edition, Oxford, 1913),

which-covers the period to about 1300; E. C. Lodge and G. A. Thornton,

English Constitutional Documents, 1307-1485 (Cambridge, 1935); G. W. Pro-

thero, Select Statutes and Other Constitutional Documents (4th edition, Oxford,

1913), covering the reigns of Elizabeth and James I; and S. R. Gardiner,

Constitutional Documents of the Puritan Revolution, which deals with the period

1625-1660. C. G. Robertson, Select Statutes, Cases and Documents to Illustrate

English Constitutional History (revised edition, London, 1913) covers the more

recent years.

CURRENT HISTORY. A review of current political events is given in the

Annual Register which has regularly appeared since 1759.

BIBLIOGRAPHY. For extensive bibliographical information concerning

all phases of English history reference may be made to the section on Great

Britain and Ireland, edited by Arthur L. Cross in the Guide to Historical

Literature published by The Macmillan Company in 1931 (pp. 477-561).

Attention should also be called to Sidney J. M. Low and F. S. Pulling,

Dictionary of English History (revised edition, London, 1928), which contains

brief articles, with bibliographical references, on events and personages.



CHAPTER IV

THE GROWN
Lex facit regem: what power the king hath, he hath it by law; the bounds and

limits of it are known. Richard Hooker (1594).

"Who rules England?" asked a Stuart satirist. "The king rules

England, of course." "But who rules the king?" "The duke." "Who
rules the duke?*' "The devil." Nowadays it is the ^
crown, not the king, that rules England, and rules AND THE

by the advice of the prime minister, who in turn is CROWN.

bedeviled by the caprice of the House of Commons. There are

many subtle distinctions in the vernacular q British government
but none more vital, as Gladstone once remarked, than the( dis-

junction between the king and the crown, between the monarch as a

person and monarchy as an institution
.JjThere

is a world of difference

between the two, yet it is often overlooked even by Englishmen
themselves. In everyday speech they attribute to their king as an

individual many prerogatives which belong to the office that he

holds. These prerogatives do not in fact belong to George VI, but to

an abstraction known as "the crown," of which the king is merely
the physical embodiment. It might just as well be called The
ConsenK>f the Governed, or The Will of tKelpeople.

(The whole development of the British constitution, in fact, has

been marked by a steady transfer of powers and prerogatives from

the king as a personage to the crown as a conceptJ
The personal status of the king has not been greatly

altered; he has always been and still is above the law; FROM THE

but parliament has enchained the crown and has OTHER!
THE

bound it to definite modes of procedure.
1
) By this

process the official acts of the king have been brought within control

of the laws and customs of the realm. This gradual establishment of

1
This, in some degree, extends to the king's personal affairs, as events con-

nected with the abdication of Edward VIII disclosed. The king's religion and
that of his wife have been restricted since the seventeenth century. Now it

would seem to be established that parliament, through the prime minister, may
control his choice of a wife, so long as he continues to be king.

53
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parliamentary control over the royal prerogative covered a long

period; it began with Magna Carta or earlier, and was not fully

completed until well into the nineteenth century. The issue, indeed,

was much in doubt prior to the expulsion of James II, but at that

point the crisis passed. The Revolution of 1688 involved more than

the substitution of one king for another. It marked a very important

stage in the transfer of political functions from a personality to an

institution.

The distinction between the king and the crown is reflected in

the cry that:' "The king is dead; long live the king!",
1 What this

THE IMMOR- announcement of a royal demise really means is:

TALITY OF "The king is dead; long live the crown; long live
THE CROWN.

tjie Ofgce whicn . one monarch has passed on to

another." '* The- death of a king makes no more difference in the

powers and duties of the crown than takes place when one president

of a republic replaces another. / The crown is an artificial or juristic

person; it is an institution, and it never dies. The powers, functions,

and prerogatives of the crown are not suspended by the death of

a king, even for a single moment.

Now if this distinction be kept in mind it will serve to clarify much
that is puzzling to the foreign student of British political institutions.

IMPORTANCE - One rea<^s m t^ie textbooks on English government
OF THE DIS- that the crown has extensive powers, that it is the

TWEENTHE
E"

/ fountain ofjustice and the chief executive of the realm,
KING AND that it appoints all civil officers, commands the army
THE CROWN.

an(j navVj makes treaties, pardons criminals, summons
and dissolves parliament and does all manner of great things which

is quite true, inasmuch as the crown is the agency through which all

these things are done) But in the very same pages one also reads

that the king has long ceased to be a directing factor in govern-

ment, that he can perform virtually no official act on his own author-

ity, that he is merely a symbol of the nation's unity all of which is

likewise true. These statements appear to be widely at variance,

but they are easy to reconcile when it is pointed out that the powers
which appertain to the crown are not exercised by the king of his own
volition but at the behest of those who express the will of the people.

Writers on English government have contributed to the mystifi-

cation of American students by dramatically telling the world

"the crown" could disband the British army, sell off the navy,

begin a war, give away British fefntory, make every British subject
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a peer, dismiss all officers of government, pardon every criminal in

the realm, and do a lot of other astoundingly despotic things. It is

true that the crown could do all this and more, which is only a

simplified way of saying that the king on the advice of LEOAL mOHTS
his ministers could do them with the proviso that these AND ACTUAL

ministers possess the confidence of a House of Com- POWERS-

mons which represents the British people. Two similar assertions, but

they have a different sound ! The will of the nation is supreme in

England as in every other country which maintains a system of

truly representative government. Whether this national will is

made effective through ministers acting in the name of the crown,

or through ministers acting in the name of parliament, does not

make a great deal of difference. The essential thing is that it is

made effective.

During the past ten centuries England has had fifty-one monarchs,
so that the average reign has been about twenty years. Of these

rulers all except four have been men. The longest

reign was that of Queen Victoria, sixty-four years,

while the shortest was that of Edward V, a few months

in 1483. For only eleven years in all her history has England been

without a titular monarch, namely, during the interlude of the

Puritan Revolution and CromwelPs Commonwealth.

The British crown is an hereditary institution which parliament

regulates by rules of succession* The existing rules of succession

were established by it in 1701. Briefly they provide THE SUGCES.

that the crown shall descend in perpetuity through the SIGN TO THE

heirs ot the Princess Sophia of Hanover, who was a
CROWN -

granddaughter of King James I.. Hence the present royal family
was commonly designated, until J917, as the House of Hanover.

Then, in the flood tide of anti-Teutonic feeling, it was changed
to the House of Windsor. Stipulation is made in the rules of suc-

cession that" only Protestants are eligible. I Until 1910 each monarch,
at his or her coronation, was required to take & oath abjuring the

doctrines of the Roman Catholic church; but this has now been

replaced by a declaration that the monarch is "a faithful Protes-

tant," all reference to any other religious affiliation being omitted.

The title borne by the British monarch at the present time is as

follows: George, by the Grace of God, of Great Britain, Ireland, and

the British Dominions beyond the Seas, King;^nperor of India

Defender of the Faith.
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By usage the crown descends according to the principle of primo-

geniture, that is to say, elder sons are preferred to younger. Male
heirs are preferred to female heirs of the same degree.

1

USAGES RE- .

LATING TO In default of all heirs, male or female, parliament
THE sue- would have to provide for a new dynasty by amending

the rules of succession. The eldest surviving son of

a reigning monarch customarily bears the title Prince of Wales,

but this does not imply any governmental connection with Wales,

nor does it endow him with any political authority over that portion

of Great Britain. At present there is no Prince of Wales. The im-

mediate heir to the throne is the king's eldest daughter, Princess

Elizabeth.

A British king may abdicate his throne, as Edward VIII did in

1936. The whole story of the events and discussions which preceded
this abdication has never been made public, and

ABDICATIONS. , . .

perhaps never will be; but the general situation was

explained by the prime minister to parliament. On the face of things

it was simple enough. The king, who had remained a bachelor

until after he was forty years of age, desired to marry a woman who
was obtaining a divorce from her second husband for this purpose.
He proposed, moreover, that after such marriage his wife should

not take the title of queen. To this proposal the prime minister

replied that such an arrangement would not be legally possible

without a special act of parliament and that the ministers would

not advise parliament to pass such an act. Meanwhile the prime
ministers of the various British dominions were consulted and de-

clared themselves unfavorable to the king's proposal. Confronted

with the alternative of giving up his proposed marriage or his throne,

Edward VIII cho&e the latter course and signed an act of voluntary
abdication in December, 1936. The succession of his next younger

brother, the Duke of York, was thereupon declared and confirmed

by parliament.

The accession of a new king is customarily followed by a corona-

tion; but this ceremony has no legal significance.
2 It adds nothing

1 There is, of course, an important legal distinction between a queen who
succeeds to the crown in her own right, and a queen who gains her title by being
the wife of a king. The former exercises the prerogatives of the crown; the

latter does not. The husband of a queen who reigns in her own right does not

bear the title king. Queen Victoria's husband was given the title Prince Consort.
2 The chair or throne used at the coronation of every British monarch since

the time of Edward I (1272-1307) is a homely affair with a large stone encased
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to the authority of the crown. If the succession passes to a prince or

princess who is under eighteen years of age a regency REGENCIES

is established to serve until that age is attained. AND THE
REPENPY

Prior to 1937 there were no fixed rules governing ACT OF

the choice of a regent. Each case was dealt

with as it arose, but usually some relative of the young king
or queen was named. The Regency Act of 1937 now defi-

nitely provides that the nearest adult heir shall serve as regent

during the minority of a monarch. Provision is also made in this

statute that the regent shall serve during any period when the

monarch is prevented by any "infirmity of mind or body" which

renders him incapable of performing the royal functions. Where
illness or absence from the country prevents either the monarch or

the regent from promptly attending to duty it is provided that a

commission of five counsellors of state shall be temporarily vested

with the royal prerogative,

In connection with this matter an interesting question arose,

namely, whether the new arrangement with respect to regencies

would require the assent of all the British dominions.

For by the terms of the Statute of Westminster (1931) TION TO

it is provided that any alteration in the laws touching
THE DOMIN-

the succession to the throne shall require the assent of

the parliaments of the various dominions as well as the approval of

the British parliament. Does the establishment of a regency come
within the scope of this provision? There is some difference of opinion
on the point.

1 The Regency Act of 1 937 avoided the issue by stipulat-

ing that a regency established under its provisions shall be for the

United Kingdom and the crown colonies alone. The parliaments of

the various dominions may pass similar regency acts if they see fit,

and it is probable that some of them will do so. The nearest adult

heir to the British throne at the present time is the Duke of Gloucester.

The British king receives a large annual grant from the national

beneath the seat. The tradition is, and many Englishmen believe it, that this is

the identical stone on which the patriarch Jacob pillowed his head at Bethel.

According to the legend the stone was carried into Egypt by the sons of Jacob,
taken thence to Spain and later to Ireland where it was placed upon Tara Hill.

Finally it was brought across to Scotland and deposited in the Abbey of Scone
whence Edward I took it to England in 1297. Geologists who have examined the

stone assert, however, that it is a piece of Scottish sandstone and could not have
come out of any geological formation found in Palestine.

1
Fo^ a discussion of the matter see A. B. Keith, The King and The Imperial

Crown (London, 1936), chap. iv.
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treasury, but it was not always so. In the early stages of the monarchy
it was the understanding that "the king shoulH live

THE FINAN-
QAL SUPPORT of his own" m other words pay his own way. The
OF THE Norman and Plantagenet kings were great feudal

landowners and derived large revenues from their

THE EARLIER estates. Out of this income they were expected to
PRACTICE. , r it i , , i

defray all their personal expenses, including the main-

tenance of the royal court. They were even expected to provide for

the ordinary expenses of the nation. Everything in the way of a

national levy was frowned upon in early days unless there was some

special occasion for it, such as a war; and even then there was a good
deal of grumbling. But as the national expenditures grew larger

it became the custom to call upon parliament for special grants.

These grants, of course, gradually became bigger and more frequent.

Until 1689, however, no distinction was made between funds

granted for the monarch's personal use and those appropriated
for public purposes. Then began the practice of mak-

ing such a separation which gradually became clear

and complete. So parliament now fixes, at the acces-

sion of each new king, an annual sum to be paid from the national

treasury for the support of the ruling monarch and the immediate

member^ of the royal family.
1 This grant is known as the Civil

List; it is made partly for specific purposes and partly in a lump
sum which the monarch can spend as he pleases. At present it

amounts to about four hundred thousand pounds per annum.

TH*7
, POWERS OF THE CROWN

Originally the powers of the crown were deemed to be "pre-

rogatives'" which inhered in the person of the monarch. They

PREROGA- ^ac^ not keen conferred upon him by action of par-
TIVES AND liament or of any other body. Some of the crown's
POWERS.

authority at the present day represents a survival of

this prerogative, but^most of it has been accumulated by usage or

1 This docs not mean, however, that the monarch has no personal income.

On the contrary the British king, as an individual, has a very large income apart
from the annual sum paid to him by parliament how large is known only to

himself, for he is under no obligation to disclose it to anybody. As Duke of

Lancaster, moreover, the king still enjoys the revenues of that ancient duchy.
These revenues have never been surrendered to parliament and are in addition

to the allowances granted in the Civil List. See the discussion of "The Revenues
and Property of the King" in A. B. Keith's Privileges and Rights of the Crown

(London, 1936;.
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conferred by positive action of parliament. Parliament has bestowed

powers on the crown froin time to time; it has also taken others

away. A few prerogatives of the (jrown have been lost by

long disuse. In a word, therefore, the powers of the crown

are merely those which parliament permits it to have and to

hold.

Some writers on the British constitution have drawn a distinction

between the prerogatives of the crown, and the powers of the crown,

but the difference is of no practical importance be-

cause there is no authority vested in the crown, how- DIFFERENCE?

soever derived, which parliament cannot take away
if it chooses. So whether a certain function of the crown harks back

to the days of royal absolutism, or has evolved in the process of

constitutional development, is a matter of purely antiquarian in-

terest. The all-important fact is that the crown, in all that it does,

serves as the executive agent of the British people and is under the

control of parliament.

But the crown is not only the chief executive in the British

scheme of government. It is an integral part of the THE CROWN
national legislature as well. Its assent is required in is A PART OF

the making of laws. The crown is likewise the foun-
PAR

^

IAMENT -

tain of justice and the dispenser of pardons. Thus it forms a part of

the executive, legislative, and judicial mechanism.

All this crops out in the nomenclature of British administration.

Arrests are made in His Majesty's name. Criminal cases are listed

in the courts as Rex versus So-and-So. In his public

utterances the king speaks of "my government," "my
ministers," "my ambassadors," and "my people." THE NOMEN-

Britishers call themselves subjects of the king not oovEAMioprr.
citizens of Great Britain. These expressions, however,

are merely the survivals of ancient usage; they do not point to the

exercise of any personal authority on His Majesty's part. The
substance of power has departed, leaving only the shadows behinol,

Yet the persistence of this fiction of royal supremacy is not without

value. In the public imagination it has a unifying, dignifying, and

stabilizing influence. Englishmen agree that it exerts a psychological

influence in moderating the bitterness of partisan feeling. For, after

all, it is His Majesty's government that is ruling* the country, not

a Conservative government, or a Liberal government, or a Labor

government. And it is "His Majesty's loyal opposition" that sits on
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the other side of the House. It is allegiance to His Majesty that binds

all British subjects together. It is His Majesty who forms the focus

of all British national power and pride. Phrases and symbols have

a more subtle and far-reaching influence on government than we
sometimes suspect.

Down to the close of Charles Ps unhappy reign it was contended

by the monarchists that the king had inherent legislative power,

THE CROWN'S t^iat ke possessed the right to issue decrees without

PART IN the concurrence of parliament. These enactments were
LEGISLATION: known as ordinances. But the right to issue ordinances

1. ORDLRS-IN- has long since been lost. Orders-in-council are still

COUNCIL.
issued by the crown, but such orders do not, for the

most part, have any legal force unless authorized by some act of

parliament.

So it is with the enactment of statutes. Ostensibly they are the

handiwork of the king in parliament. This is indicated by the

wording of the preamble which is affixed to every act
2. STATUTES. _. .11 . , ,,,

of parliament, to wit, that the statute is enacted by
the King's most Excellent Majesty, by and with the advice and

consent of the Lords Spiritual and Temporal, and Commons, in this

present parliament assembled, and by the authority of the same." 1

No act of parliament, therefore, can go into force without the assent

of the crown. But this assent is never denied; it is always given as a

matter of course.

The crown takes the initiative in summoning parliament, subject

to the requirement that the summons must be given at least once a

FUNCTIONS IN year. There is no law which requires parliament
RELATION TO to fa brought together once a year, but if it were not
PARLIAMENT: .

'
.

so summoned certain annual acts would expire. This

would leave the nation without army regulations,
I. THE CROWN . , /. i . - i

SUMMONS, without revenue from the income tax, without ap-
PROROGUES, propriations to carry on the government, and other-
AND DIS- . . ,. , .

SOLVES PAR- wise in a predicament. The crown also prorogues
HAMENT.

parliament at the end of each session, and dissolves

it when the time comes for a general election. When a new parlia-

ment meets it is usually greeted by the monarch in a speech from

the throne.

1 When a statute is enacted by the House of Commons alone, under authority
of the Parliament Act of 1911, the reference to the advice and consent of the

"Lords Spiritual and Temporal" is omitted.
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But the king as an individual has no discretion in the performance
of these functions. The ministers determine when parliament shall

be called together, when it shall be prorogued, and THE FI(>

when dissolved. 1 Even the speech from the throne TION AND

is written by the prime minister and put into the
THE FAGTS *

monarch's hands to be read. It expresses the (views and opinions of

the cabinet, not those of the king/ Having delivered his speech from

the throne the king withdraws, and does not again appear in parlia-

ment during the rest of its session. In the early stages of parlia-

mentary development the kings of England actually presided at

the sessions, but for more than two hundred years no monarch has

attended a meeting of parliament except on the opening and closing

days, and not always even then.

When measures have been passed by parliament they are laid

before the king for his assent. This royal assent may be given by
him in person or he may authorize certain commis-

sioners to "declare and notify his royal assent" for

him. That is what he usually does nowadays. The
assent is not given by signing the measures as is done by the Pres-

ident of the United States. The practice is for an official known
as the clerk of the crown to' read out the titles of the bills which have

been passed, whereupon another official, known as the clerk of

the parliaments, solemnly pronounces a phrase in the old French

of Plantagenet days, while the lords commissioners look on in

silence.

Ordinary public bills are assented to with the words "Le Roy
le veult." Appropriation bills receive the benediction "Le Roy
remercie ses bon sujets, accepte leur benevolence,

et ainsi le veult." Private bills are assented to with

the declaration "Soit fait commc il est desire." In

the old days, when the king decided to withhold his assent from a

bill, he merely promised (like a modern politician) that "Le Roy
s'avisera"; but not for more than two hundred years has any English

monarch or clerk of the parliaments greeted a measure with these

procrastinating words.

The whole procedure is quaint and characteristically English.

From time to time an official known as the clerk of the crown makes

1 Some writers have raised the question whether he is bound to dissolve

parliament on the minister's advice if he can get another ministry, having the

confidence of the House of Commons, to carry on.
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a list of the bills which have passed both Houses. This list gives the

title of each bill only. Then the king issues a document, bearing

the royal sign manual and the great seal of the realm,

PROCEDURE which authorizes a commission of five persons to

go through the form of assenting to these bills on

His Majesty's behalf. These commissioners are almost always peers,

and the lord chancellor is one of them.

In due course these five peers put on scarlet robes, trimmed with

ermine, and seat themselves on a bench immediately beneath the

gilded throne in the House of Lords, the lord chancellor in the

center and his four colleagues flanking him, two on either side.

When all is in readiness the lord chancellor announces that "His

Majesty has been pleased lo issue a commission to several lords

therein named for declaring his royal assent to several acts agreed

upon by both Houses of Parliament." Thereupon the resplendent

official messenger of the House of Lords, known as the Gentleman

Usher of the Black Rod, struts out of the red chamber and across

the corridor to the House of Commons, where he knocks on the door,

and, being admitted to the House, announces that the lords com-

missioners desire the attendance of the Commons in the other

chamber.

With the speaker and the sergeant-at-arms leading the way, the

"faithful commoners" (usually only a few of them) troop across to

COCKED HAT* ^e House of Lords and line up in the rear part of

AND FRENCH the chamber, where they remain standing. The
PHRASES.

speaker bows gravely to the lords commissioners

on their bench, whereupon the Matter all raise their cocked hats.

The clerk of the Lordsahen reads the royal letters-patent appointing
the commissioners. Each commissioner doffs his hat once more at

the mention of his name and title. When the reading of the docu-

ment is finished, the clerk of the crown and the clerk of the parlia-

ments take their places on either side of the table. The former

reads the title of each bill and the latter pronounces after each the

Norman-French formula, as has been explained. "School Teachers'

Superannuation Act" says one clerk; "Le Roy le veult," gravely

replies the other, as he bows low to the lords commissioners. "Man-
chester Gasworks Extension Act," recites the first clerk;

c
'Soit fait

comme il est de*sire*" is the reply in this instance the measure

being a private bill.

So the royal assent is now a picturesque formality and nothing
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more. The king docs not even read the measures. 1 Why should he?

He assumes no responsibility for them. It is enough
that they have been passed by both Houses of Parlia- FORMALITY.

ment. They would not have been so passed if the king's

ministers had opposed them. So it is the ministers who have the

responsibility. It is they who form the target if anyone has criticism

to offer.

What would happen if some headstrong king should decline,

against the advice of his ministers, to give the royal assent to a

bill passed by parliament? That is not a hard ques-

tion to answer. In such a highly improbable con-

tingency the ministry would at once resign. It could TO LAWS CAN-

not continue in office with a king refusing to give it his ^HHELD.
confidence. Then the king, presumably, would sum-

mon a new prime minister and ask him to form a cabinet. But the

House of Commons would refuse to support the new prime minister,

otherwise it would be taking the king's side against itself. So there

would be nothing to do but to dissolve the House and leave the issue

to the people. CThat would be a dangerous step for any king to

take, because an adverse decision at the polls would inevitably sug-

gest his abdication. s

There is not much likelihood that any British king will ever

press the issue to such a perilous point. On no occasion, during the

past hundred years, has a monarch ever even hesi- THE LOW0.

tated in the matter of giving the royal assent to bills ESTABLISHED

passed by parliament. So the royal veto is obsolete
PRECEDENT -

and the probability is that it will never be revived. 2 The statement

is sometimes made, by way of giving a realistic touch to the situation,

that "if parliament were to send the king his own death warrant,

he would be under the necessity of giving his assent to it." But

parliament has long since ceased to enact death warrants, or bills

of attainder, either for the king or for anyone else.

Back in the days of Charles II, one of his courtiers after an evening
1
George III, for a time, tried to do it but found the task too great. It is the

prime minister's duty to inform the king concerning the general purport of all

important legislative proposals that are pending in parliament; in this way the

monarch is enabled to keep himself sufficiently posted without reading the

measures.
* There is a possibility, of course, that the British dominions might request

the withholding of the royal assent to a bill passed by parliament on some matter
of great concern to them such as imperial defense. That would put the king
in a position to revive the veto.
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of revelry wrote on the door of the royal bedchamber this little

inscription:

Here lies our sovereign lord the king,

Whose word no man relies on;

Who never says a foolish thing,

Nor ever does a wise one.

To which Charles replied that it was all very true, inasmuch as

his sayings were his own whereas his acts were the acts of his minis-

ters. In the making of laws the king is a participant, but his par-

ticipation can be neither wise nor foolish, and he assumes no

responsibility for it.

Now although the king has lost all formal authority in relation

to the making of laws he is by no means without influence in this

field of government. As a matter of courtesy, forti-

fied by usage, he is always kept informed concerning
AUTHORITY the measures which his ministers propose to lay be-

iM^LY^niE fore parliament. It is not customary to bother the

ABSENCE OF king with matters of routine or detail, but when im-

FujFNciT" portant measures are being considered by the cabinet

it is the duty of the prime minister to ascertain the

monarch's opinion, if he has any. The royal opinion may be given

much or little weight, depending upon the grounds for it, but the

will of the ministers must prevail if they insist. A great deal depends,
of course, upon the ability and personal force of the monarch.

Something also hinges upon the relations between him and his prime
minister. These may be intimate and cordial, or they may be of

a reserved and strictly official character.

Queen Victoria, for example, was on very friendly terms with

Disraeli, who consulted her on all the high spots of governmental

policy; but she disliked Gladstone, partly because
VICTORIA AND f . , . . . , , .. . ,. . ,

HER TWO he bothered her with details and often blurted out
GREAT WIN- untactful thiners. Disraeli was once asked the secret
1STERS

of his ability to get along so amicably with his head-

strong sovereign. "I never deny," he said, "I never contradict,

and I sometimes forget." Victoria herself is said to have explained
her favoritism by remarking that "Disraeli treats me like a woman,
while Gladstone talks to me as though I were a public meeting."

1

1 For a full discussion of their relations see Philip Gucdalla, The Queen and Mr,

Gladstone, 1845-1879 (London, 1 933), Jf.
A. R. Marriott, Queen Victoria and Her

Ministers (London, 1933), and F. Hardie, The Political Influence of Queen Victoria,

1861-1<)Q1 (London, 1935).
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Her son, Edward VII, was a man of the world, a good politician,

and a better diplomat. If he ever had a difference of opinion with

his ministers he kept it to himself. Her grandson, George V, managed
to maintain cordial relations with prime ministers of such widely

varying types as Baldwin, Lloyd George, and Ramsay MacDonald,
and was freely consulted by them all. Edward VIII, during his

reign of less than a year, did not have much chance to stamp the

impress of his personality upon the course of British government,
but there is reason to believe that his own views did not always
coincide with those of his ministers. To what extent the personal

Dpinions of a British king are influential with his ministers or are

disregarded by them, there is no way of knowing. Interchanges
3f opinion between the two are in the highest degree confidential

on both sides. 1 The present monarch, George VI, has not been on

the throne long enough to permit any forecasting of his probable
influence upon British policy.

The crown is not only a participant in lawmaking but the titular

chief executive as well. All executive authority, of whatever char-

acter, is exercised in its name. It is the function of __. ,*.>' 1 He. liKAJWN S

the crown, for example, to see that the laws are ob- PART IN AD-

served and enforced. To this end all the higher
MINISTRATION:

executive and administrative officers of the realm (with a few excep-
tions of slight importance) are commissioned in its name. 2 With

some exceptions, also, the crown has the right to suspend or dismiss

these officials. Thus it controls the entire personnel of civil adminis-

tration. Similarly it is commander-in-chief of the army, the navy, and

the air force as is the chief executive in all other countries, including

the United States. War can be declared and peace concluded by the

British crown without consulting parliament. But the money needed

for carrying on a war can only be had by parliamentary action.

The crown conducts the foreign relations of Great Britain,

sending instructions to "the ambassadors and ministers of His

Britannic Majesty" as they are called. The crown

is also the treaty-making authority, and all inter- RELATIONS.

national agreements are made in its name. Treaties

can be drawn, ratified, and put into operation without parlia-
1 The general extent of monarchical influence upon governmental policy

is discussed at length in J. A. Fairer, Thf Monarchy in Politics (New York, 1917).
2 This does not mean, of course, that the commission of every civil, military,

and naval officer is actually signed by the king. Much less does it mean that the

appointees are selected by him.
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ment&ry concurrence, provided, of course, that they do not stipulate

for the cession of territory, or the payment ofmoney, or for something
else that requires parliamentary action to make them effective. It

will be observed, therefore, that thelBritish crown possesses all the

executive powers that are vested in the President of the United

States, and more besides. Sir Sidney Low has remarked that the

British crown is merely "a convenient working hypothesis," but

in its constitutional sense it would seem to be a good deal more than

that, i A government cannot be conducted by hypothesis. The
crown is an institution that governs the United Kingdom with

the approval of the House of Commons.
Now this is merely a ?

Jftgurative way of saying that the prime
minister and his cabinet govern the country. It is they who direct

every action of the crown. The prime minister of

ERS OF*THE
W~

Great Britain is the real chief executive, working under

CROWN ARE cover of an ancient mask. He and the other ministers

that the laws *** carried into effect. They spend
PRIME MINIS- the money that parliament appropriates. They decide

COLLEAO^. who sha11 be aPP<>inted to office. They direct British

foreign policy and make treaties. They even decide

issues of war and peace. When Great Britain declared war against

Germany in 1914 it was the ministers, acting in the name of the

crown, who threw the British empire into the great conflict. But

no cabinet would ever take so momentous a step unless it felt certain

that parliament would approve its action.

The ministers, therefore, and not the king, are the custodians of

the powers of the crown. The completeness of this control is shown

by the fact that it extends (with a few exceptions)

even to Ithe selection of the king's personal staff. The
,

THE CABINET'S *
king's private secretary is his own choice and does

not c^an e w*th the advent of a new ministry. He
BY THE AP- is a very useful channel of communication between

pow
G

t*16 king and the cabinet on confidential matters.

But the other high officers of the royal household are

in most cases appointed with the approval of the cabinet and

change when the ministry changes. This might seem to be carrying

the ministry's guardianship to an absurdity and Queen Victoria

once raised a fuss about it.
1 But it is a wise custom because various

1 in 1839 Sir Robert Peel was asked by Queen Victoria to form a ministry.
Before doing so he requested an assurance that certain high-titled ladies in
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episodes in English history point to the desirability of making sure

that those who are in immediate attendance on the king or queen
shall not be hostile to the ministry in power.

1

So, when parliament confers authority on the crown it does no

more than delegate power to one of its own committees, for the

cabinet is the great standing committee of the Lords WHY PARLIA.

and Commons. It is customary for parliament to MENT so

provide from time to time that various things may ^<^
L
Jowl"

be done by orders-in-council, that is, by the privy ERS ON THE

council in the name of the crown. This is merely a
CROWN

roundabout way of giving power to the ministers. To the king as an

individual, parliament never grants any authority. To do so would

be out of keeping with the whole spirit of the British constitution.

It is often said that the king is "the fountain ofjustice and honor."

Englishmen are fond of this expression, but it is entirely figurative,

a survival from the old, far-off, forgotten days when
... . .ill.. "TO* CROWN
the king actually intervened to set aside the decisions AND THE

of the courts and when the king's conscience spoke the
. . OF JUSTICE.

last word in judicial administration. Today neither

the king nor the crown is a fountain of justice save in one respect,

namely, in the case of those issues which come before the judicial

committee of the privy council. There, as will be seen later, the

crown still functions as a court of last resort. 2 But the crown cannot

of itself establish any new court, or change the jurisdiction or pro-
cedure of any existing court, or alter the number of the judges, or

the mode of their appointment, or the tenure of their office. It is

true that thejudges of the regular courts are appointed by the crown,
but it has no control over their actions during good behavior. It

is also true that the crown has the prerogative of pardon, but this

is not a judicial power; it is of the nature of an executive interference

with the penalties that follow conviction.

the queen's household (known as the Ladies of the Bedchaxnjjer) should be re-

placed by others who were in sympathy with Peel's party. The queen declined

to agree and Peel thereupon refused to accept the post of prime minister. Some-
what later the queen modified her objections, whereupon a compromise was

arranged and Peel took office.

1
Particularly in the reign of Queen Anne when Sarah, Duchess of Marl-

borough, used her position as Mistress of the Robes to influence the queen's
attitude and actions on various political questions. To such a degree was this

influence exerted that the then-current aphorism, \"Anne reigns but Sarah.

governs," had a jood deal of truth in it. '

* See Chapter XVII.



68 GREAT BRITAIN

The expression "fountain of honor" also goes back to the time

when the monarch, at his own discretion, had the right to create

AND THE new Peers >
to bestow baronetcies, knighthoods, and

"FOUNTAIN other honors, and even to grant pensions. Henry VIII
OF HONOR.

confiscated most of the estates held by the monaster-

ies and with these lands endowed many new families. The Stuart

kings made peers of their personal favorites. But the king's personal

preference no longer controls the making of peers. Public honors

are still bestowed by His Majesty, but on the advice of his ministers.

On appropriate occasions each year a list of peerages and other

honors is announced. This list has been prepared by the prime

minister, and it may contain the names of persons who are utterly

unknown to the king. It may even include the names of some who
are personally obnoxious to him. There is at times a truly Pick-

wickian ring to the official announcement that "His Majesty has

been graciously pleased" to confer a peerage upon some hardened

old blasphemer of royalty. The prime minister, however, is mindful

of the king's sensibilities in making up the list. As a matter of

courtesy he may add a name or strike off a name at the monarch's

request. But such action must in all cases be governed by the fact

that the prime minister, not the king, is responsible to parliament
for inclusions or exclusions. If the list of honors is open to criti-

cism, it is he, and not His Majesty, who must bear the brunt

of it.
1

Since the Act of Supremacy was passed, about four hundred years

ago, the headship of the Church of England has been vested in the

THE CROWN crown. The crown, accordingly, appoints the arch-

AND THE bishops,- bishops, and other ecclesiastical dignitaries.
CHURCH.

jn
-

ts acjv jce concerning these ecclesiastical selections,

however, the cabinet usually gives deference to usage in promoting

clergymen from lower appointments to higher, but there is no obliga-

tion to do this. The advisers of the crown have a free hand in the

rriatter. Prior to 1919 parliament was the legislative organ of the

Established Church, but in that year it enacted the Church of Eng-
land Assembly (Powers) Act which enables the national assembly of

the Church of England, not a statutory body, to pass measures

1 On rare occasions the monarch has offered a peerage to someone without

consulting his ministers as in the case of The Rt. Hon. Herbert H. Asquith
who became Earl of Oxford and Asquith. But these have been cases where,
because of the circumstances, ministerial approval could be taken for granted.
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which, under certain limitations, can be presented for the royal

assent if a resolution to that effect is passed by both Houses of Par-

liament. Such measures may relate to any matter concerning the

Church of England and may actually repeal an act of parliament.

This represents a very remarkable development in English lawmak-

ing, a step in the direction of legislative devolution. The crown,

as head of the Established Church, is also vested with final authority

in certain matters of ecclesiastical discipline; but it has been pro-

vided by statute that such controversies shall be heard and deter-

mined by the judical committee of the privy council.

THE JUSTIFICATION OF MONARCHY

English history abounds in paradoxes, and not least striking

among them is the paradox that the tjcrown grows stronger as

democracy spreads.^ The powers of the king have WHY THE
dwindled to insignificance; but the strength of the MONARCHY-

crown has become steadily greater during the past
ENDURES*

hundred years. Now the question naturally arises: If the authority
of the crown is no longer exercised by the king, why retain the king-

ship at all? Why not let the prime minister assume in name, as in

fact, the executive headship of the nation? What good purpose is

served by continuing to use fictions and figures of speech which have

long since ceased to square with the realities? Why keep the ministry

at work behind a mask?
' Would it not be better to abolish the

institution of royalty and save the hundreds of thousand pounds

per annum that it costs the taxpayers of Great Britain?

A satisfactory answer to this question would be neither short

nor simple. Nor would it carry much conviction to the minds of

those who do not understand the traditional con-

servatism of the British temperament or the actual

workings of parliamentary government under the

party system. Motives of sentiment count for a good deal in the

British commonwealth of nations. No country is disposed to throw

overboard, without considerable provocation, an institution which

it has 'maintained for over a thousand years. "Governments long-

established should not be changed for light or transient reasons,"

to use Jefferson's words. But sentiment is not the only thing that

keeps monarchy in the saddle. There are practical considerations

as well. Y
The first, and doubtless the strongest practical reason for the
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continuance of the kingship is the fact that if it were abolished

SOMB PRAC- something would have to be put into its place. It

TICAL REA- would be necessary to appoint, or to elect, or in some
IOW8'

other way to secure a titular head of the nation. The

prime minister is not the titular chief executive in any country.
1

It is impossible to conceive of a stable parliamentary government
without there being at its head someone whose tenure of office

is beyond the fickleness of a parliament or a congress. Thi tenure

must be long enough to assure stability be it four years as in

America, seven as in France, or for life as in Britain. If the British

monarchy were abolished and a republic set up, it would be neces-

sary to provide for a Lord Protector, or a President, or some other

Functionary chosen either by parliament as in France, or by the

people as in America.

The question would then arise: What powers should this titular

executive possess? If he were given a large measure of independent

\N AMERICAN authority, as in the United States, it would neces-

OR A FRENCH sarily be at the expense of powers now possessed by
PRESIDENT? ^ cabinet and through it by parliament. In other

words there would be an end to the supremacy of the House of

Commons. If, on the other hand, the new chief executive were

given no substantial power, or as little as is possessed by the President

of the French Republic, he would be only perpetuating the kingship

under a new name. And there would be the constant danger tht

this elective head of the state, although endowed with no real power,
would strive by devious means to obtain it. He would be under

constant temptation to do what President Millerand did in France

some years ago with similar results. 2 When the titular chief

executive has no real power there is a good deal to be said for keeping
the post hereditary.

Englishmen have grown Accustomed to the direct and continuous

control of the House of Commons over the executive branch of the

government. They have never looked with favor on the

doctrine that one branch should serve as a check

upon the other. There is no likelihood that they

would consent to the establishment of an independent presidential

executive on the American model. The only alternative is an execu-

1 Germany is perhaps an exception, for the offic* ofchancellor is there combined
with the titular headship of the Reich.

* See Chapter XXIII.
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tive like the President of the French Republic, who neither reigns

nor governs. That, to the mind of the average Englishman, would

be no improvement upon what he already has.

The British king has parted with his powers, or "holds them in

abeyance" as some prefer to say, but this does not mean that he

performs no useful service. The '

whole executive

authority returns temporarily to his hands whenever

a cabinet resigns. > During the brief interval between WHICH THB

the resignation of one prime minister and the instal- p^^Se.
lation of another, the king is the 3ole depositary of

executive power. He is the one personage in the SOME EXAM-

realm who\stands aloof from partisan strife and can be

depended on to act impartially. He is the umpire who sees that the

great game of politics is played according to the rules. ) There are

times, moreover, when a wise king can assume, in the public interest,

the r61e of peacemaker between warring political factions whose

hostility is working injury to the country as a whole. There can be

no doubt that the influence of George V was helpfully directed

towards the settlement of the Irish question.
1

In diplomacy, too, the king may at times render a signal service

to the nation. Edward VII gave a notable illustration of this.

When he came to the throne his country was without a friend in

Europe. It was his desire to establish an entente with France, a desire

which had the cordial support of his ministers. Within a few years,

by a combination of persistence and tact, he considerably assisted

the government in achieving this aim. A king can do some things

which, if done directly by his ministers, would have motives of

party politics attributed to them. 2

Finally, the king supplies the vital element of personality and

picturesqueness in government. The average man does not easily

get hold of abstractions. Sovereignty, ministerial A SYMBOL OF

responsibility, powers of the crown, and such things IMPERIAL

mean little to him. But anyone can visualize a king
UNITY -

on the throne. This is particularly important in a far-flung empire
which includes white, black, brown, red, and yellow men on five

continents. Tell a Dyak in Borneo, a Sikh in India, or a "big, black,,

1 See the documents printed in . M. Salt and D. P. Barrows, British Politics

in Transition (Yonkers, N. Y., 1925), chap. i.

* See the discussion of this subject in Michael MacDonagh, The English King
(London, 1929), pp. 230-234.
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bounding beggar" in the Egyptian Sudan that he must give allegiance

"to the concept of imperial unity" )and he will get as far with th<

idea as he would with Einstein's proof of the finitude of space,

But when you talk to him of a king who wears a crown, sits on a

golden throne, and asks the allegiance of four hundred million

people, he is more likely to get the picture.

Moreover the king supplies the one tangible link which holds

together all the members of the (British) commonwealth of nations,

including Great Britain, Northern Ireland, (India,

Canada, Australia, South Africa, and the other over-

seas territories. To the dominions the legislation

of the British parliament does not ordinarily extend. They have

their own parliaments, their own cabinets, their own flags, and

sometimes their own diplomatic representatives at foreign capitals.

The one remaining bond among them all is the allegiance to the

king, and in this sense the monarchy is a symbol of imperial unity.

Since the enactment of the Statute of Westminster (1931) which

gave virtually complete legislative autonomy to the dominions,

however, the monarch is not believed to be such a clear symbol of

imperial solidarity as he was in earlier years.
1 Nevertheless any

change in the character of its titular headship would risk a snapping
of the strongest tie which now holds a loose-jointed British com-

monwealth of nations together. For it is hard to believe that Canada,

Australia, South Africa, and the rest would willingly transfer their

homage to a President of the British Republic elected by Englishmen,

Scotchmen, and Welshmen alone.

In every country, no matter how democratic it may claim to be,

there are bound to be ranks and gradations of society. These

gradations may be based upon birth and lineage,THE KING AS / _
r & *

THE HEAD OF or upon length of residence in the country, or upon
BRITISH

wealth, or upon political prominence. In Great
SOCIETY. 1* * . . , , ,

Britain, for many centuries, social status has rested

very largely upon birth and lineage. This being the case, it is natural

that the (headship of British society should belong to the monarch.

The king, the queen, and the members of the royal family are in a

position, if they choose, to set the social standards of the nation.

Whether they have performed this function better or worse than it

would have been performed by a social leadership based upon wealth

x The somewhat technical reasons for this are explained in A. B, Keith,
The Privileges and Rights of the Crown (London, 1936), pp. 107-116.
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or upon popular election is a question upon which outsiders may
disagree, but on which most Englishmen do not. Social leaders

will arise under any form of government, and they will exercise a

dominant influence not only upon the manners and tastes of the

people but upon morals, art, literature, education, and benevolence.

A royal court, when it is minded to set a good example, can do it

in a very effective way. It can do much for the elevation of the

public morality and for the improvement of the social amenities,

for the advancement of learning, and for the enhancement of the

national pride.

If the institution of royalty were standing in the way of political

liberalism it would be another matter; but the abolition of the

kingship would not make England any more dem-

ocratic than she is today, because the people

already control to the fullest possible extent all GAINED IN

branches of their government. On the other hand JjJ^JN BY
the abolition of the monarchy would necessitate ABOLISHING

considerable changes in various branches of life not T^Jt
N"

^ AKUxlY.

directly connected with politics. It would leave the

Church of England without a titular head; it would compel a re-

casting of the social structure; it would sever the strongest formal

tie that binds the dominions to the mother country; it would sub-

stitute an abstraction for a Visible symbol as the basis of British

allegiance. The saving in expenditure would be inconsequential,

for the cost of maintaining the kingship is only five one-hundredths

of one per cent of the total British budget.
The arguments for abolishing the British monarchy are like those

put forth in favor of reformed srlelling, the metric system and an

international language like Esperanto: they would

carry more weight if people were not accustomed

to what they have. Englishmen, like all other people,

and perhaps to an even greater extent, prefer what they are accus-

tomed to whether it be in diet, recreation, or political institutions.

With a clean slate to work upon it is improbable that the British

people would set up, in the twentieth century, an hereditary mon-

archy, a House of Lords, and an Established Church. But would

the people of the United States now create an electoral college ats

part of the machinery for electing a president, or give all the states

equal representation in the Senate, or let every state make its own
divorce laws? Both countries are disposed to let well enough alone.
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There are enough urgent problems without turning attention to thf

endurable anachronisms.

The popularity of the kingship among all ranks of the British

people has often been commented upon by outsiders. This was

impressively demonstrated in the closing days of

OFTHEENG- 1936 when.Edward VIII gave up his throne and
USH KINO- was succeeded by his brother. From all parts of

the United Kingdom, from India, and from the

various dominions there came a spontaneous pledge of loyalty to

the new monarch, even though he had taken his title under circum-

stances which were unprecedented in the entire history of British

government. This demonstration gave renewed proof of the service

which the monarchy performs in lending "the charm of historic

continuity to the political institutions of the British race."

It was not always so. A century ago the royal prestige was at

low ebb, but it made a notable advance during the long reign of

Queen Victoria (1837-1901), and it has been grow-

OROWN DUR- mS ever s^nce - There have been proposals to abolish

ING THE PAST the House of Lords, to reform the cabinet, and even

YEARS' to curk tne power of the House of Commons; but

from no source worthy of consideration has there

emanated any serious proposal to abolish the monarchy. Seven or

eight decades ago there was a republican group in England and it

seemed to be gaining ground.
1
Today it has virtually disappeared,

except for the Communists. Even the leaders of the Labor party,

although some of them profess to be "republicans in principle,"

are agreed that the monarchy must be retained, essentially in its

present form, because* there would be great difficulty in getting both

Great Britain and the dominions to agree upon anything else. The
British people have come to realize that the monarchy, seated above

the turmoil of personal and partisan strife, neutral in politics,

and with no ambitions to gratify, lending dignity to government
but not standing athwart the path of the public will they have

come to recognize that whatever may be the causes of their varied

troubles, the monarch is not one of them. If the crown, as has been

well said, is no longer the motive power of the ship of state, it is

the spar upon which the sail is bent, and as such it is not only a useful

but an essential part of
,
the vessel.

1 Michael MacDonagh, Tht English King (London, 1929), pp. 153-179.
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GENERAL HISTORY. There is no single volume on the development of the

British monarchy, and it would be impossible to cover the subject except by

writing a constitutional history of the realm. On the development of the

kingship to the close of the middle ages there is much material in the

standard works of Freeman, Stubbs, Ramsay, Haskins, Maitland, Round,

Norgate, Green, Tout, Vickers, and Davis the titles ofwhich may be found

in the card catalogue of any good library. Tfcejvicjssitudes of the monarchy

during the Tudor and Stuart
periods^ei^Kfate^d

in the works of Gardiner,

Pollard, Fisher, Innes, Montague, TrSpclyan^nd Firth, all of which are

well known to every serious student of English history. Lecky and Walpole
cover the eighteenth century. For the period 1760-1860 there is an excellent

outline in the first volume of May and Holland (see above, p. 52). R. B.

Mowat and J. D. G. Davies, A Chronicle of Kingship, 1066 to 1937 (London,

1937), and Clive Bigham, The Kings of England, 1066-1901 (New York, 1929),

are good general surveys of the whole period, and Hector Bolitho, Royal

Progress: One Hundred Tears of British Monarchy (London, 1937) deals in a

sketchy way with the past century.

POWERS AND FUNCTIONS. The most useful study of the powers and func-

tions of the crown at the present time is Sir William R. Anson, Law and

Custom of the Constitution (4th edition, 2 vols., Oxford, 1922-1935), Vol. II,

Part I, pp. 1-70, 247-259; but there are excellent chapters on the subject

in A. Lawrence Lowell, The Government of England (2 vols., New York, 1908),

Vol. I, chap, i; in F. A. Ogg, English Government and Politics (second edi-

tion, New York, 1 936), especially chaps, iv-v; and in Sir John A. R. Mar-

riott, Mechanism of the Modern State (2 vols., New York, 1927), Vol. II,

chaps, xxiii-xxiv.

ROYAL INFLUENCE AND SPECIAL TOPICS. Discussions of considerable value

may be found in Michael MacDonagh, The English King (London, 1929),

Sir Sidney Low, The Governance of England (revised edition, London, 1917),

chaps, xiv-xv, A. B. Keith, The King and the Imperial Crown (London, 1936),

and the same author's briefer book on The ^Privileges and Rights of the Crown

(London, 1936), R. J. Blackham, The Crown and the Kingdom (London,

1933), Richard Jebb, His Britannic Majesty (London, 1935), John Buchan,
The People's King, George V (Boston, 1935), and the books already men*

ioned on p. 64 (footnotes).



CHAPTER V

THE MINISTRY AND THE CABINET

The cabinet lives and acts simply by understanding, .without a single line of

written law or constitution to determine its relations to the monarch, or to

parliament, or to the nation; or the relations of its members to one another, or

to their head. W. E. Gladstone.

For more than two centuries the statement of an eminent prime
minister which stands at the head of this page was literally true,

and it gave warrant to his further remark that

A

S

C

MLEGAL
"the British cabinet is the most curious formation

BASIS.

in the political world of modern times." But it is no

longer true that the cabinet exists "without a single line of written

law" on which to rest itself, for the Ministers of the Crown_Act
(1937) expressly mentions the cabinet and provides a schedule of

salaries for its members. Incidentally this act also provides a salary

for the leader of the opposition in the House of Commons although
he is the principal thorn in the flesh of the cabinet.

Yet Gladstone's characterization remains fundamentally correct.

The Act of 1 937 says nothing about the functions or responsibilities

of the cabinet; these rest as before upon the long-

SsTiTimoN
L

standing customs of the realm. And it is a remarkable

fact that this is so, for the cabinet is the most im-

portant single pieceof mechanism in the whole structure of British

government. It is more important today than it ever was. Indeed

it has become the pivot upon which the whole machine revolves.

Without a knowledge of what this body is and does, without an

understanding of its functions fcnd responsibilities, no one can obtain

anything approaching a clear picture of the British political system.

HpW THE CABINET AROSE

Among me go^rnmental institutions of the modern world the

British cabinet is>perhaps the best example of what usage can build

up.; The old Curia Regis of Norman times, it will be remembered,
became the progenitor of the privy council, a body which gave
advice to the king and helped him with the routine work of admin-

76
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istration. Its members were chosen at the discretion of the monarch,
and although they were often members of the nobility ITS EARLY

(and hence members of parliament) it was not es- DEVELOP-

sential that they should be. During the Tudor and
MENT>

Stuart periods the privy council developed into a powerful body
and through its various committees conducted almost every branch

of the national administration. Nothing was exempt from its vigilant

supervision. Its members, moreover, were not responsible to parlia-

ment but to the king alone. The only way in which parliament could

reach them was by impeachment and even this method was not

always effective, for the king could pardon an impeached privy

councillor in case of conviction.

So the privy council kept growing in size and expanding its

functions. With the growth of its membership and the multipli-

cation of its committees, the council eventually A WXEEL
became so unwieldy that it ceased to be useful as an WITHIN A

advisory body. Its numerous members could not agree
WHEEL-

on anything without interminable debates. The rank of privy coun-

cillor, moreover, was frequently bestowed by the king as an honorary
distinction upon men who rarely or never attended the council's

meetings. It was natural, therefore, that the Jung should adopt the

practice of summoning to his private consultation-rfiom, or "cab-

inet," a few selected members of the council who could give him
advice without long debates and too much publicity. The exact

date at which this practice originated is not known; it probably

began some time before outsiders learned of it. In the time of

Charles II, at any rate, the cabal consisted of five members, all of

whom were noblemen and close friends of the king.

This virtual superseding of the privy council, so far as its

functions were concerned, was not relished by parliament.]
House of Commons looked upon it as an attempt "to *..... r THE D,
introduce a tyrannical and arbitrary way of govern- DISMISSAL

ment." The Commons desired to control the royal
AND ITS SI0'

. . ... .

"

, ,
_

, , , . NIFICANCE.
advisers, which it could not do so long as the king^
chose them without public announcement and conf^HL with them
in secret. There remained, nevertheless, the weaJ^Fof impeach-
ment and it was by using this bludgeon that parlia^nt eventually
made good its contention that whoever gave the king advice, whether

in public or in secret, should do so at his own peril if .the advice

turned out to be bad.
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This principle was definitely established in 1679 when parliament

found a way of removing one of the king's most trusted counsellors

despite all that Charles II could do to save him. The adviser in

question was Thomas Osborne, Earl of Danby, who held the office

of lord treasurer. When the House of Commons proceeded to im-

peach him, the king dissolved it and ordered a new election. But

the new House, when it assembled, renewed the attack. Danby
pleaded that whatever he had done was by order of the king, and

that the king could do no wrong. But parliament went ahead with

the prosecution and sent him to imprisonment in the Tower. By
so doing it definitely established the principle that no minister could

shelter himself behind the legal immunities of the throne. /

Here, then, was an anomalous situation and one that could not

continue. The king had a right to choose his own advisers. No one

HOW IT questioned this right which had existed from time

CREATED A immemorial. It was his prerogative to choose men
DILEMMA.

jn wjloin j^ jia(^ confidence and to entrust them

with the routine work of administration, this work to be done in

accordance with the royal instructions. But on the other hand par-

liament had now made good its right to remove by impeachment any

royal adviser whom it did not approve. Not only that but it might

punish him for having wrongly advised the king, or for having car-

ried out the royal instructions to the detriment of the national wel-

fare. Surely this was a tight place for any minister to be in. If he

disobeyed the instructions of the king he would be dismissed from

office; if he obeyed them he might be impeached by parliament and

sent to prison. No government could function under such an ar-

rangement. Some plan of unified responsibility had to be de

vised.

The House of Commons had its own ideas as to how this might be

done. Many years prior to Danby's dismissal it had offered a solu-

tion of the problem by declaring (in the Grand

Remonstrance) that the king ought "to employ such

ESTABLISH- counsellors only ... as parliament may have cause

^RUAjL^
LL

to confide i*1 -" In other words the responsibility of

TARY CON- the king's advisers could be unified by allowing par-

Tra
L
cAMNBT. lament to choose them for him./ But Charles I would

not listen to this proposal; if he had done so he might
have saved both his throne and his heady" Nor was it accepted by
Cromwell during his term as Lord Protector. Chariest II, after the
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restoration of the Stuart monarchy in 1660, also disregarded it, and

so did James II during his short term 6n the throne. But the House

of Commons continued to urge the proposition at every opportunity
and in the end its insistence was rewarded. William and Mary, on

their accession to the throne in 168&, conformed to the demand, and

the doctrine that the king's ministers are responsible to parliament
has not been seriously disputed since that time.

}

But let us return for a moment to the privy council. As an advis-

ory body it was gradually supplanted by the cabinet, but it did not

go out of existence. There were other things for the
-r* - - MEANWHILE

privy council to do, and it remains a part of the British THE PRIVY

administrative machinery today. It is still a large
COUNCILill mi CONTINUED.

body, with over three hundred1rnernb6rs. This mem-

bership is made up, in considerable part, of men who have served

or are serving in the cabinet. If anyone becomes a cabinet minister

he is at once made a privy councillor. When he gives up his office as

minister he remains a privy councillor for life. In addition many
others, who have attained eminence in political life, or as judges, or

in the civil service, or in art, literature, law, or science, or in the

government of the colonies, are made privy councillors by the crown
as a mark of honor. This gives them the title of Right Hon-
orable.

The whole membership of the privy council is never called together

to transact business. Plenary sessions are called only on the occasion

of some important ceremony such as the coronation

of a new sovereign. On the other hand "meetings of

the privy council" are frequently held, sometimes a

couple of times a month. Three or four members of the cabinet,

including the lord ^president and the clerk of the council, come

together (usually at Buckingham Palace) and act in the name of the

whole membership. The king often attends, although his presence
is not essential. The business consists mainly of adopting orders-in-

council which the cabinet has already agreed upon.
1 The privy

council also maintains certain committees, the most notable of

which is its judicial committee. 2

The cabinet replaced the privy council in its advisory functions

t?wo hundred and fifty years ago, but the method of ensuring the

effectiveness of parliamentary control over the cabinet was still to be

1 For an explanation of these orders-in-council see below, Chapter XII.
1 See belour: Chapter XVII,
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worked out. Prior to the Revolution of 1688 the kings had chosen

their advisers from among their own intimate friends
HOW PARTY _. .

SOLIDARITY and supporters. The new monarcns began the mno-
CAME INTO vation of selecting their advisers from both the majorTHE CABINET. ... T , . , . , ,

party groups in parliament. In this they intended well,

their aim being to give both Whigs and Tories an equal measure of

recognition.

But this plan worked badly, as anyone might have predicted.

Ministers drawn from two opposing political parties could not work

together, and the friction grew more pronounced as party lines

became more plainly drawn. The cabinet proved to be a house

divided against itself; it could not give unanimous advice; one fac-

tion had the confidence of a majority in parliament while the other

did not. As the only way out of the difficulty it was decided to

choose all the ministers from the majority party, which happened at

this time to be the Whigs. The cabinet of 1697, popularly known as

Sunderland's Junto, was the first British ministry constituted on. the

principle that all its members should possess the confidence of the

dominant party in parliament. The new practice was generally

followed by Queen Anne even to the extent of having Whig ministers

when her own personal sympathies were with the Tories.

Of course it takes time to establish a custom of the constitution

and even at the close of Anne's reign the principle of ministerial

solidarity was not beyond the possibility of an overthrow. It is

entirely possible, indeed it is probable, that if Anne had been suc-

ceeded by an ambitious and firm-willed king the bipartisan cabinet

system would have been restored. As it turned out, however, the

situation became favorable for continuing the practice which Wil-

liam and Anne had begun.

George I, who succeeded Anne, was a dull-witted Hanoverian

who knew nothing of English political traditions. He neither spoke
nor understood the English language. The details

F
f Bri^h domestic policy did not interest him in

any way. Accordingly he abstained' from presiding

at meetings of his cabinet and gave this function to one of its members,
Sir Robert Walpole, who thus became the first prime minister in

the modern sense. There had been chief ministers_of the king

long before Walpole's day Wolsey and Thomas Cromwell under

Henry VIII, Burleigh under Elizabeth, Strafford under Charles I,

and Clarendon under Charles II. But these chief ministers did not
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hold their posts by virtue of their being the recognized leaders of

the dominant party in parliament.

Walpole was the first royal adviser to preside at cabinet meetings
and at the same time serve as the leader of the House of Commons.
He was, besides, a statesman of great competence and sagacity.

For twenty years, while he held the confidence of a majority in the

House of Commons, George I and George II let him govern the

realm. To keep a majority on his side Walpole resorted to methods

which would now be regarded as crooked; but it can at least be

said that he never tried to hold his post without a parliamentary

majority back of him. When, in spite of his skill and corruption,

he failed to command a majority (1742)^he resigned at once, and

this notwithstanding the fact that he still retained the full confidence

of the king.
"

.During his long lease of power Walpole moulded the cabinet

system into the form which it retains today. He established the

principle that the king, having chosen a prime EMERGENCE

minister, should leave to this minister the selection OF THE CAB-

of the other ministers. He made himself the sole ^?
TEM

IN l\J llo

medium of communication, on all important matters, PRESENT

between the ministry and the monarch. Accepting
FORM -

the doctrine that the cabinet must at all times command the support
of a majority in the House of Coitimons, he insisted that he, in turn,

was entitled to his party's support. He demanded, and enforced

his demand, that every Whig member of the House should stand

behind the cabinet on every issue. The development of the cabinet

and of the party system were thus made to proceed hand in hand.

George III, when he came to the throne in 1760, made a spirited

attempt to revive the personal influence of the monarch upon the

course of national policy but failed.

Since the close of the eighteenth century the outlines of the British

cabinet system have remained substantially unchanged, but its

various features have become clarified by a series THE sysTEM
of precedents. It has become an established rule, CONTINUES

for example, that when a prime minister resigns the
T0 EVOLVE -

entire cabinet must go out of office with him/ in other words that

the cabinet's responsibility is collective^
1 It has become settled, as

will be explained a little later, that members of the cabinet are not

only responsible to the king and to parliament, but also to one

1 See below, p. 105. ,
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another. With the steady development of the party system, moreover,

the functions of the cabinet in the matter of framing the party pro-

gram and transforming party pledges into laws have been given

emphasis. The whole system has been shaking itself down to a stable

basis; but it has done this slowly because it rests upon usage. Nor

is there any reason to think that this evolution of the cabinet system

has yet come to an end. It is still developing new features and through
future generations will doubtless keep on doing so.

Walpole's cabinet consisted of from seven to ten active members.

But as the functions of national administration widened each suc-

VARYINO ceeding cabinet tended to grow larger until the

SIZE OF THE membership at the close of the nineteenth century
CABINET.

was more tjian twenty. Meanwhile some thirty or

more additional ministers were given administrative posts although

they were not members of the cabinet. In piping times of peace it

was possible to do business with twenty members sitting around

the cabinet table, but when the strain of the World War came upon
Great Britain the ^ize of the cabinet proved to be a hindrance to

the prompt reaching of conclusions. As Lloyd George said:/'You
can't wage war with a Sanhedrin." ^

In 1916, therefore, a war cabinet of five (later six) members was

created within the regular cabinet circle and this smaller body .was

given full control of Britain's war program. Of the six members only
one (the chancellor of the exchequer) had any administrative duties.

The rest of the directory, including the prime minister, were left

free to give their energies to the prosecution of the war. 1 The plan

fully justified itself and the suggestion was made that the size of the

cabinet should be permanently fixed at ten^r twelve members. 2

But nothing came of this proposal. In 1919 the old cabinet structure

of about twenty" members was quietly restored and it has since

remained.

ORGANIZATION AND FUNCTIONS

HOW ITS
How is the cabinet organized, and what are its

MEMBERS ARE functions at the present time? Before entering upon
CHOSEN,

sucjl a Discussion it may be well to define, with some

precision, certain terms which Englishmen use in describing the ex-

1 For a further discussion see John A. Fairlie's British War Administration

(Oxford, 1919).
1 In the Report of the Machinery of Government Committee of the Ministry of

Reconstruction (1918), commonly known as the Haldanc Report.
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ecutive branch of their government. These terms are privy council,

ministry, cabinet, and "the government." In theory SOME PRE-

the privy council still controls the actions of the crown. LIMINARY EX-

Acts of the crown are declared to be^by and with the
pJ

consent of the privy council.
5

*) This is because the CIL AND

cabinet, until very recently, has not been recognized
CABINET'

by the constitution or the laws. Hence no one is ever officially ap-

pointed to membership in the cabinet. He is appointed a privy coun-

cillor and then summoned to cabinet meetings. The cabinet, there-

fore, may be defined as aijbody of some twenty privy councillors who
have been chosen by the prime minister to assist him in his functions.

Another distinction is somewhat confusing to the outsider, namely,
the distinction between the ministry and the cabinet, between

ministers and cabinet ministers. All members of MINISTERS

parliament who hold important administrative posts AND CABINET

of a political character, and who give up such posi-
MINISTERS-

tions when a cabinet resigns, are known as ministers. In other words

the ministers are the high officials of the crown who hold office

subject to the continued confidence of a raajority in the House of

Commons. There are more than fifty ministers but only about

twenty cabinet ministers. 1

TJhe ministry does not meet as a body for

the transaction of business. It has no collective functions. It is

only the cabinet ministers who meet.

The duties of a minister (unless he is a cabinet minister) are

individual duties only. He may be the head of a minor department

(the heads of most major departments are in the
, . \ /> i i .AN ANALOGY.

cabinet), or more often he is an aide to a major

department head, that is, an undersecretary, or a parliamentary

secretary. Certain ministers also serve as "whips" of the majority

party in the House of Commons. 2

So the broad distinction between ministers and cabinet ministers

in Great Britain may be illuminated for American readers, perhaps,

by reference to the government of the United States where the

President, on coming into office, appoints a considerable number of

higher administrative officials who brdinarily go out of office when
his term expires. These include not only the ten members of the

1 The postmaster-general and the attorney-general, for example, are ministers

but not members of the cabinet.
* The functions of the parliamentary "whips" are explained below, Chap-

ter XIIJ.
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President's cabinet who are heads of departments but a much larger

number of assistant secretaries in the state, war, navy, treasury, and

other departments, together with heads of various boards and

commissions. In the United States there is no term that accuratefy

designates this entire body of cabinet members plus other high

officials, but the group corresponds roughly to what Englishmen
call "the ministry."

The cabinet is the smallest of the three groups and the only one

that has a collective responsibility. It is composed of those ministers

A DEFINITION wnom the prime minister designates to membership
OF THE CAB- in his cabinet, but the prime minister in making his
INET.

designations is guided largely by precedent. Some

high ministerial posts are always of cabinet rank (for example, the

headship of the foreign office, the home office, the war office, and

so on) ; while some less important ones invariably are not. There are

a few which may or may not be of cabinet status as the prime minister

decides. For he is head of both ministry and cabinet.

Finally there is "the government," a term which Englishmen use

in a sense unfamiliar to outsiders. When they speak of a change in

the government, or a change of government, for
THE MINIS 111 i i 4* /

TERS AND example, they do not m^an a change in the form of
"THE cov-

government. When they say that "the government
is likely to fall" they do not mean that the monarchical

system is about to be supplanted by something else. By "the govern-
ment" they mean the (executive authorities who are in control for

the time being namely, the prime minister and his ministerial

colleagues. It is they who are responsible for the passage of "govern-
ment measures" by parliament. The term most nearly analogous
in America is "the administration," which is somewhat loosely used

to include the President, the members of his cabinet, their assist-

ants, and all others who would go out of office with a change in the

presidency.

The prime minister, as has been said, is head of the ministry,

the cabinet, and "the government." /' The king goes through the

gesture of selecting this official, but he has very little

discretion in making the choice. He summons, and

by usage must appoint, the leader of that political

party which controls a majority in the House of

Commons. If no single party controls a majority he

calls upon some leader who can form a coalition or otherwise assure
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himself of a majority on important measures. Under the two-party

system, which prevailed in England for many generations, the

king's task was very simple. When a prime minister resigned by rea-

son of a defeat at the polls or on the floor of the House, the monarch

merely sent for the leader of the victors and invited him to assume

office.

But when three political parties are represented in the House,

with no one of them controlling a majority, the royal function is

not so simple. The king must then use his own judgment as to which

leader he will summon. The main thing is that whoever takes office

as prime minister shall be able to command a majority. If he can

do this from within the ranks of his own party so much the better.

If he cannot, then he must secure it by some coalition, compromise,
or understanding with one of the other parties. When Mr. Ramsay
MacDonald was invited to become prime minister inr 1928 the Labor

party did not control a majority in the House. But before taking

office he satisfied himself that a sufficient number of Liberals would

support him as against the Conservatives and thus enable him to

carry on the government.
In any event the prime minister is always chosen from among the

two party leaders, or the three party leaders, as the case may be.

It is inconceivable that anyone other than a recog- HE IS ALWAys
nized leader would be called upon. In 1 922, when Mr. A PARTY

Lloyd George tendered his resignation, there was
LEADER -

no recognized leadership in the ranks of the Conservatives. The

king sent for Mr. Bonar Law who agreed to accept the post of prime
minister in case the Conservative party should formally designate
him as its leader, which it did. Again, in 1923, the king sent for

Stanley Baldwin; on Bonar Law's retirement, and* offered him the

post of prime minister, but only after having consulted with prom'
inent members of the party and making sure that the choice

would be acceptable. Each political 'party determines for itself

the methods by which its own leader is chosen. Ordinarily, however,
the selection is made by a caucus which is attended by the party's

membership in the House of Commons along with various other

prominent party workers. ^

During the two hundred and sixteen years, 1722-1938, Great

Britain had forty prime ministers. This is in sharp contrast with the

experience of France which has had a larger number of prime min-

isters in one quarter of the time. These forty prime ministers Of
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Great Britain, from Sir Robert Walpole to Neville Chamberlain,
headed fifty-eight cabinets. l Thirteen British premiers^VHO THE 111 t rr* f i i

PRIME MIN- held, the office twice; two of them three times; and
ISTERS HAVE one (Gladstone) was prime minister four times. Thus

each English ministry has remained in power for

less than four years on the whole, and the forty prime ministers

have averaged less than six years in office.

While any British subject is eligible to the premiership it is signifi-

cant that twenty-eight of the forty were Englishmen by birth. Six

were Scotchmen, three Irishmen, one a Welshman,

EDUCATON one a Canadian, and one (Disraeli) was of foreign

extraction but of English birth. Twenty-five were

peers or sons of peers, and all except three or four were men of

considerable wealth. It is worth remarking that thirty-three out

of the forty were university graduates almost all of them from

Oxford or Cambridge. This is striking evidence of the prominent

part which the two oldest universities of England have taken in

the public life of the nation. /

Nearly all the prime ministers went into public life at an early

age; eleven became members of parliament at twenty-one, and the

AGE AND average for the entire list is about twenty-five. No
POLITICAL such precocity in politics has been shown by the
LEANINGS.

presidents of the United States. The average age
for becoming prime minister, however, is about fifty, which indicates

that the office has demanded a considerable apprenticeship. There

have been notable exceptions, of course, as in the case of the two

Pitts; but for the most part the younger politicians have had to

bide their time. As^for their party affiliations, twenty-one prime
ministers were Whigs or Liberals, while only seventeen were Tories,

Conservatives, or Unionists. One premier, the Duke of Portland,

happens to fall in both categories; for h'e held office twice, first as

a Whig and later as a Tory. And Britain has had one prime minister

from the Labor party.

Very few British prime ministers have had any vocation but

politics. One was a soldier, one a captain of industry, and several

were practicing barristers. But not all of these were dependent upon
their own earnings for a livelihood. Some had long political ca-

1 Most of the data upon which this and the next two paragraphs are based

has been taken from the Hon. Clivc Bigham's volume on The Pnm* Ministers

of Britain (New York, 1922).
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reers. The Duke of Newcastle, for example, was continuously in

one office or another for fortv-six years, while Lord VOCATIONS

Palmerstoh was on the public payroll for forty-seven. AND LENGTH

Gladstone^was alternately in and out of office during
OF SERVICE -

more than half a century. Tenure of the prime ministership does

not seem to have cut men's lives short, for their average longevity

(omitting those still living) exactly coincides with the Psalmist's

span of three score and ten. Six of them attained the age of

eighty.*

More than forty years ago Mr. James Bryce (afterwards Lord

Bryce) wrote an illuminating chapter on "Why great men are not

chosen Presidents." In it he propounded the query
.

PRIME MIN-

why the chief executive office in the United States ISTERS AND

had not been more often filled by great and striking
. i

COMPARED.
men. He pointed out that among the twenty-one

presidents who had held this office during the century following the

inauguration of Washington, only a half dozen or so were statesmen

of great or striking merit. Washington, Jefferson, Madison, Jackson,

Lincoln, Grant, and Cleveland were about the only chief executives

of the United States who could properly be rated in 1888 as states-

men of the first rank. It is a fair assertion that more than half the

presidents during the first century of the Republic were men who
would now be entirely forgotten were it not for the fact that they

once held the highest office in the gift of the 'American people.

But the presidency of the United States has not been unique in

its frequent appeal to mediocrity. On the roll of the English

prime ministers one can also find a fair proportion BIO AND Lrr_

of second-rate statesmen. Among the various prime TLE STATES-

ministers from Waipole to Chamberlain there are
MEN*

hardly more than half a dozen who meet the standard which Lord

Bryce set up in relation to the American presidency. Walpole,
the two Pitts, Peel, Palmerston, Disraeli, and Gladstone exhaust

the list. Possibly Canning, Salisbury, and MacDonald might be

added. But North, Newcastle, Grenville, Rockingham, Liver-

pool, and Campbell-Bannerman they were neither more able

nor more striking in personality than Fillmore, Buchanan, Arthur,

or Harding. The Duke of Wellington was a valiant soldier; so was

Grant; but the one proved no better than the other when entrusted

with the responsibilities of high civil office. There have been great
men in both positions, and men of mediocre attainments too. The
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theme is one on which several pages might be written, but this is

not the place for it.

At any rate the king chooses the prime minister, and the latter

proceeds to select both the ministers and the cabinet ministers,

Ostensibly he has a free hand in making his selections,HOW THE '
. .

PRIME MINIS- but there are various considerations of a practical
TER SELECTS nature which he must take into account. If a new
HIS CABINET. . . . . .

prime minister were to regard nothing but his own

personal preferences in constructing a ministry, he would make

trouble in the ranks of his supporters. He must see that various

interests are represented. For example, he cannot select all the mem-
bers of his ministry from the House of Commons, taking none from

the House of Lords. 1 Both peers and commoners have figured in

every British ministry for two hundred years; but the proportion

from the House of Commons has been steadily increasing.
2 Lords

have naturally been more numerous in Conservative than in Liberal

or Labor cabinets.

Every minister of the crown must be a member of parliament,

of one House or the other. But this does not mean that he must

be a member of parliament at the time of his appoint-
MINISTERS

rt i f i

MUST BE ment. Sometimes he becomes a member after his

MEMBERS OF
appointment to the ministry. This can be arranged,

PARLIAMENT. * r
.

'
.

of course, by making him a peer and thereby giving

him a scat in the House of Lords, but the more usual procedure is

to "open a constituency" by inducing some member of the House

of Commons to vacate his seat and make way for the newly appointed
minister. This entails a special election (or by-election) to fill the

vacancy, and the newly appointed minister becomes a candidate at

this by-election.

He can do this the more easily because neither law nor custom

in Great Britain requires that a candidate for the House of Commons
shall live in the constituency which he seeks to represent. When,
therefore, a prime minister desires to include some outsider in his

ministry he arranges that a vacancy shall be created in a safe con-

1 There is a statutory provision which virtually requires that both Houses
shall be represented in the cabinet. It prohibits more than five principal secretar-

ies of state and five undersecretaries from sitting in one House at the same time.
2 In the first cabinet of George III, no fewer than thirteen of the fourteen

members were peers. It was not until after the Reform Act of 1832 that common-
ers began to get an equal share of representation in the ministry. Since that time

they have usually constituted half or more than half the cabinet.
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stituency. The member who gives up his seat is sometimes rewarded

for his generosity by being made a peer, or given some dignified

office which does not necessitate his sitting in parliament. The

newly appointed minister goes to the scene of the by-election, gets

himself nominated, and is usually elected. The prime minister so

arranges it with the party organization. But the plans sometimes

miscarry and the constituency does not turn out to be so
u
safe"

as was assumed.

Until a few years ago it was a rule that any member of the

House of Commons who accepted a ministerial post thereby vacated

his seat and had to go back to his constituency for THE OLD RULE
reelection. The origin of this rule is interesting. Back AS TO VACAT-

in the days when the kings of England took an active ^.QH^T^
N

part in politics it was their practice to seek control MENT TO THE

of the House of Commons by appointing various
MINISTRV *

influential members to offices of honor and profit in the gift of the

crown. This constituted a species of refined bribery. The member
of parliament took the king's bounty, became obligated to him, and

thereafter voted with the king's friends. But parliament grew resent-

ful of this practice and eventually undertook to get rid of it by passing
a statute which provided that any member of the House of Commons
who accepted a position of profit from the crown should thereby
lose his seat. 1

As this statute applied to newly appointed ministers as well as

to other officials of the crown, it involved a serious interference

with the course of public business. For whenever a

new ministry took office it became necessary for several

of them (those who were members of the House of

Commons) to go back to their respective constituencies and get

themselves reflected. And this even though they had been elected

to the House only a few days before. The requirement was suspended

by act of parliament during the World War, and in 1926 it was

abolished altogether.

In forming his cabinet the prime minister must also have regard
for geography. It would be a grave offence to choose only English-

men, Scotchmen, or Welshmen. Sentiment and tradition demand
that recognition shall be given to the various parts of the United

Kingdom. As a matter of good politics the prime minister must

strive to make his cabinet as broadly representative as possible
1 6 Anne, chap. 7.
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having regard to sectional, social, religious, and economic diver-

sification as well as to his own personal preferences.

This high-grade patronage, for such it is, must be dis-

WHICH IN- tributed in such a way as to strengthen the prime

PRIME^INH? minister's party or coalition of parties. It is an un-

TERIN MAKING written law of British politics, however, that men who

TKMSB
LEC"

have served in previous ministries of the same politi-

cal party must be offered ministerial posts if they are

still in active political life. Likewise it is understood, quite naturally,

that the men who have been the most effective parliamentary critics

of an outgoing cabinet are entitled to places in the incoming one.

And recognition must of course be given to different factions in the

party if there are such, as is often the case. This, as may readily

be seen, sometimes leads to embarrassment, for it occasionally

happens that one prominent member of parliament refuses to enter

the ministry unless another is kept out.

All in all, the process of making a new ministry gives opportunity
for the exercise of all the tactical skill that a new prime minister

can command. 1 For he has only a limited number of

ministerial offices to pass around with an almost

SOME EXTENT unlimited number of receptive souls waiting for a

MisE
MPR(>

ca^ to serve tfteir country. So every ministry^ is to

some extent a compromise. Never does it represent

exactly what the prime minister would do if he had a
;

free hand.

His problem is to select from among the availables those who he

thinks can be woven into a unit. (As one commentator has said,

he is like a child trying to construct a figure out of blocks which are

too numerous for the purpose and which are not of shapes or sizes

to fit perfectly together.
'|

Nor are the prime minister's worries confined to the problem of

DISTRIBUTING determining who shall be included in the ministry.

THE PORT- The distribution of offices, or portfolios as they are
i- OLIOS.

called, must also be made among those who are

takep in.
,
Who shall be made chancellor

x
of the exchequer or

secretary of state for foreign affairs, the two most important

positions in the cabinet? And what ministers will have to be content

with a designation as junior lord of the treasury, civil lord of the

admiralty, or charity commissioner? In deciding such questions

1 See the interesting chapter on "The Formation of a Government" in

W. Ivor Jennings, Cabinet Government (Cambridge, 1936), pp. 47-69.
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the prime minister takes into account each minister's experience,

his skill as an administrator, and his ability to hold his own in

parliament whenever the work of his department is criticized by
the opposition, as it is bound to be. Some heed must also be paid
to each minister's own preferences, especially in the case of those

who are to occupy the higher positions.

Must the prime minister also take into account the wishes of the

king in choosing his ministerial associates and assigning them their

offices? Under ordinary conditions the answer is No.

It is hardly conceivable that a British king would A^AN*
""

nowadays decline to accept anyone whom his prime INFLUENCE

minister insisted upon having in his cabinet. But SELECTIONS?

it has not always been so. Queen Victoria on one

occasion criticized a prime minister's selections and is believed to

have successfully objected to the inclusion of certain statesmen

who were distasteful to her. ^She claimed, and exercised, a woman's

privilege.^ Today a monarch/would be very loath to inject his own

personal feelings into tne process of cabinet-making.
The size of the cabinet is not fixed by law but by usage. Such

ministerial posts as those occupied by the chancellor of the exchequer,
the lord chancellor, the first lord of the admiralty, the

WHAT MIN~
minister of health, the president of the board of ISTERS CON-

trade, and the secretaries of state for foreign affairs,
STTTUTE THE
CABINET

for war, for India, for the dominions, for the colonies,

and for the home department these regularly carry cabinet rank

with them. Other portfolios, such as those held oy the secretary of

state for Scotland, the secretary of state for air (i.e., military and

naval air 'forces), the minister of transport, and the minister of

labor are usually but not always included, while some others such

as the postmaster-general and the first commissioner of works are

occasionally brought in. 1 The remaining ministers (including under-

secretaries and parliamentary secretaries) are left out although
there is nothing to prevent their being summoned to cabinet meet-

*The following ministers constitute the cabinet at the present time: Prime
Minister and First Lord of the Treasury, Lord Privy Seal, Lord President of

the Council, Lord Chancellor, Chancellor of the Exchequer, the principal
Secretaries of State, viz.: Foreign Affairs, Home Affairs, War, Dominions,
Colonies, Scotland, India, and Air, First Lord of the Admiralty, President of

the Board of Trade, Minister of Health, President of the Board of Education,
Minister of Agriculture and Fisheries, Minister of Labor, Minister of Transport,
and Minister of the Codrdination of Defense.
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ings if the prime minister at any time desires their presence.
1

Under normal circumstances all the ministers are drawn from

one political party the dominant party in the House of Commons.
For over two hundred years prior to 1915 every

CABINETS!* ministry was constituted in that way. But during
the critical years of the World War it was deemed

advisable to place the ministry on a coalition basis by taking mem-
bers from all three political parties. And since 1931 the practice has

again been followed by the MacDonald, Baldwin, and Chamberlain

ministries. All three have been coalition ministries, but with a

preponderance ofmembers drawn from the Conservative ranks.

HISTORICAL BACKGROUND. On the origin and growth of the privy council,

the ministry, and the cabinet there is much material in J. F. Baldwin, The

King's Council in England during the Middle Ages (New York, 1913), A. V.

Dicey, The Privy Council (London, 1 887), Edward R. Turner, The Cabinet

Council of England in ths Seventeenth and Eighteenth Centuries, 1622-1784 (Balti-

more, 1932), and Mary T. Blauvelt, The Development of Cabinet Government in

England (New York, 1902). The various books relating to the history,

powers, and functions cf the crown, listed at the close of the preceding chap-

ter, deal with the evolution of the royal advisory bodies.

PRIME MINISTERS AND THE PROCESS OF CABINET-MAKING. Strange to say,

no book has yet been written on the office of prime minister in Great Britain,

its origin, development, and present-day influence But Clive Bigham, The

Prime Ministers of Britafn (New York, 1922), and F. J. C. Hearnshaw, British

Prime Ministers of the Nineteenth Century (London, 1930) provide an informing

and readable series of biographical sketches. Mention should also be made

of the last-named author's book on The Political Principles of Some Notable

Prime Ministers of the Nineteenth Century (London, 1930). The process of

cabinet-making is described in W. R. Anson, Law and Custom of the Consti-

tution (4th edition, 2 vols., London, 1922-1935), Vol. II, Part I, pp. 108-

150, Herman Finer, The Theory and Practice of Modern Government (2 vols.,

New York, 1932), Vol. II, pp, 949-994, and W. Ivor Jennings, Cabinet

Government (Cambridge, 1936).

BIOGRAPHIES AND MEMOIRS. Illuminating material may also be drawn

from the biographies and memoirs of recent prime ministers, for example,
W. F. Monypenny and G. E. Buckle, Life of Benjamin Disraeli (6 vols., Lon-

don, 1910-1920), John Morley, Life of W. E. Gladstone (3 vols., New York,

1903), Lady Gwendolen Cecil, life of Robert, Marquis of Salisbury (2 vols.,

1 All ministers, whether members of the cabinet or not, receive substantial

salaries. These ffalairfcs *re voted by parliament each year and may be reduced

at any time.
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London, 1921), E. T. Raymond, Life of Lord Rosebery (London, 1923), J. A.

Spender and C. Asquith, Life of Lord Oxford and Asquith (2 vols., London,

1932), H. H. Asquith, Fifty Tears of Parliament (2 vols., London, 1926),

and his Memoirs and Reflections (London, 1928), Harold Spender, The Prime

Minister: Life and Times of David Lloyd George (London, 1 920), and H. H.

Tiltman, James Ramsay MacDonald (London, 1931).



CHAPTER VI

CABINET FUNCTIONS AND RESPONSIBILITY

The first duty of a government is to live. It has no right to be a government at

all unless it is convinced that if it fell the country would go to everlasting smash.

Arnold Bennett. v

During the past half century the functions of government have

been rapidly multiplying. There is more work to b^done than there

used to be. This has greatly increased the powers and

POWER**
T

influence of the administrative authorities, those whose

duty it is to carry out the will of the people as expressed

by the legislative body, in other words the ministers and their

subordinates. As a result of this the importance of the cabinet in the

governmental system is not easy to overestimate. Englishmen refer

to it as "the buckle that binds" all arms of the government together.

It has been called the keystone of the political arch and the helm of

the ship of state% There is difficulty in finding a metaphor that will

do it full justice.

In discussing the work of the British cabinet a distinction should

be made between individual and collective functions. Each member
of the cabinet is responsible for the conduct of some

FUNCTIONS branch of the national administration. These branches
OF THE of administration correspond, for the most part, to the
CABINET.

departments which are headed by members of the

President's cabinet in the United States. Then, in a collective sense,

the members of the cabinet form the great executive committee of

parliament. They prepare its business, guide its deliberations, and

keep it at all times under control.

Both classes of functions are performed by the cabinet under the

direction of the prime minister. He is supposed to exercise a general

THE PRIME supervision over the work of his twenty colleagues. He
MINISTER'S

(JLS
the umpire in the case of any differences of opinion

PRIMACY.
among them."') When he and one of his ministers find

themselves unable to agree, it is the minister who resigns. On the

Other hand the prime minister cannot ride roughshod over his-col-

94
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leagues. (He is their leader, not their boss. He must carry them with

him, for they have friends in the House of Commons and dissension

in the cabinet would soon spread to that chamber. Yet his power is

enormous so long as he remains prime minister. On his advice

the royal prerogative lives and acts as powerfully as it did in the days
of the Tudors. In theory a prime minister has no right to tell the

home secretary or the postmaster-general that this or the other thing

must be done. But he can advise the crown to dismiss any minister

and select a new one. And he can do this very delicately by writing,

as a prime minister once did to Charles James Fox, that\"the king

has been pleased to issue a new commission for the office of lord high

treasurer in which I do not perceive your name.") As a rule, o/

course, he does not have to go so far. Difficulties can usually be

ironed out before resignations are in order.

Next to the prime minister the chancellor of the exchequer is the

most conspicuous member of the cabinet. Public administration is

largely a matter of opening or closing the public purse,

and the (chancellor is the real head of the British CELLOR OF

treasury although nominally this institution is con* THE EX~

. CHEQUER.
trolled by a treasury board of five members. 1

) This

board, however, is one of the numerous shams in British adminis-

tration. It never meets, or virtually never. Almost all its functions

are turned over to the chancellor of the exchequer. His duties in-

clude practically all those which pertain to the secretary of the

treasury at Washington, and more besides. He has charge of col-

lecting the revenues and of paying out all funds appropriated by

parliament. He has various duties connected with the currency and

the government's relations with the Bank of England.
In addition he prepares the annual budget. This huge array of

figures is laid before the cabinet and after approval by that body is

submitted to the House of.Commons. The chancellor .. wrmirxliS WUICK.

of the exchequer is always a member of this House ON THE

because every financial measure, including the budget,
BUDGET-

must be first considered there. In connection with the introduction

of the budget the chancellor of the exchequer
;

makes his annual

"budgerspeech" which sets forth any changes in the financial plans
of the government. It is from this speech that the public gets its

1 The first lord of the treasury (who is usually the prime minister), the chancel-

lor, and three junior lords. For a full account of the treasury, its organization
and workings, see T. L. Heath, The Treasury (London, 1927).
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first information concerning new taxes and other proposed changes

in the government's fiscal policy. Hence the chancellor of the excheq-

uer must needs be a clear, ready, and fluent speaker, able to hold

his own on the floor.) This is even more important than a knowledge
of public finance, for the chancellor can obtain from his subordinates

all the expert advice that he may require in financial technique.

The chancellor of the exchequer should not be confused with the

lord chancellor. The lord chancellor of Great Britain occupies a

post which has no close analogy in the United States.

CHANCTIXOR ^e Pres*des in the House of Lords and is usually a

member of that body. This does not mean that a com-

moner can never be chosen to the office; any British subject may be

chosen and then raised to the peerage. Indeed he could preside as

lord chancellor without being made a peer/ The post of lord chan-

cellor is the highest office in the British judicial system, for its incum-

bent is the titular head of the Court of Appeal, although in practice

he rarely sits there. But he does actually preside at sessions of the

law lords when they exercise the judicial functions of the House of

Lords. 1 He also recommends to the crown the appointment of

judges in the higher courts and himself appoints the justices in the

lower tribunals. To that extent he performs duties which are some-

what analogous to those of the attorney-general in the United States.

One reads in commentaries on British government that the cabinet

contains several secretaries of state. 2 That statement is literally

true, but it is apt to create a misleading impression in

CIPALSECRE- an American mind. The British cabinet does not
TARIES OF contain several secretaries of state in the American
STATE : .

sense. M is merely that the term secretary of state

forms part of the title in the case of several principal ministers whose

functions cover a varied range.

^First, there is the secretary of state for foreign affairs. This minister

is head of the British foreign office. 3 As such he is the official adviser

of the crown in its dealings with foreign powers; he

supervises the conduct of all diplomatic relations,

negotiates treaties, and recommends appointments
in the diplomatic service. His duties correspond in a general way

1 See below, Chapter XVII.
2 The secretaries of state for Foreign Affairs, for the Home Department, for

War, for Scotland, for the Dominions, for the Colonies, for India, and for Air,
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to those of the secretary of state at Washington. Due to the vastness

and complexity of Great Britain's foreign interests the position of

secretary of state for foreign affairs is one of great ijnportance, so

much so that the prime minister has occasionally taken this port-

folio into his own hands. But the British foreign secretary is not, like

the American secretary of state, the ranking member of the cabinet.

The secretary of state for war occupies a post which exists in all

countries, and with substantially similar functions. 1 His department
has general supervision over the land forces of the

kingdom. The air service is not under his control but

is committed to the care of a separate department. On the other

hand, and somewhat curiously, there is no secretary of state for the

navy although the navy has traditionally been England's first line

ofclefense. Naval affairs are under the supervision of an admiralty

board (the successor to the lord high admiral of bygone days). This

board is made up of a first lord of the admiralty, four or more sea

lords who are regular naval officers of high rank, one civil lord, and

various secretaries. 2 In the deliberations of this board, however, the

influence of the first lord of the admiralty is virtually controlling.

And it ougkt to be, for he shoulders the entire responsibility to

parliament for every action of the admiralty board.

The secretary of state for air occupies a post that was created in

1917. Before the World War the air forces of Britain were divided

between the army and the navy, as they still are in the

United States. Cooperation between the two was ar-

ranged through a joint air committee which in 1916 became a regu-

lar board with a president at its head. This, in turn, gave way to an

air council ofwhich the secretary of state for air is now the controlling

head. It has supervision over civil aviation as well as over the royal aii

force. Close cooperation between the war office, the admiralty, and

the air ministry is secured by a joint committee of imperial defense.

The other principal secretaries have departments which find nc

close analogy in the American scheme of national administration.

The secretary of state for the home department, or

home secretary as he is more commonly called, has to
AFFAIRS.

do with many matters of domestic administration, such

as the receiving of petitions for presentation to the crown, the main-

tenance of peace and order within the kingdom, the enforcement of

J H. Gordon, The War Office (London, 1935).
8 G. Aston, The Navy of Today (London, 1927).
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factory laws, the inspection of municipal police in the boroughs or

cities, the direct control of the London metropolitan police, the

naturalization of aliens, and the supervision of prisons. He also has

general charge of the registration of voters and the holding of parlia-

mentary elections. (Finally, the home secretary advises the crown

in the exercise of its pardoning power.
1 3

The secretary of state for the colonies has charge of the relations

between the home government and the governments of the various

colonies. Until 1925 the colonial office had to do with

IONS, COLO- the self-governing dominions as well, but in that year
NIES, AND a separate office, the dominions office, was created to

deal with them. The headships of both the colonial

office and the dominions office were.combined in the same secretary

of state until 1930 when they were separated. The cabinet now con-

tains both a secretary for the dominions and a secretary for the

colonies. 2 The relations between London and the governments of

Canada, Australia, South Africa, and New Zealand are carried on

through the dominions office. Jamaica, Malta, Hongkong, and the

rest are dealt with through the colonial office. India is under the

supervision of a separate department, the India office, headed by a

secretary of state for India whose duties will be explained later. 3

There is also a secretary for Scotland, and since 1 926 he has ranked

as a principal secretary of state.

There is no unified department of justice in Great Britain, as in

continental countries. The work is divided among four ministers,

OTHER CAB- namely, the lord chancellor, the home secretary, the

INET MINIS- attorney-general, and his colleague, the solicitor-
TERS"

general^ The duties of the other ministers, such as the

ministers of labor, health, and transport, the president of the board

of education and the board of trade, the minister of agriculture and

fisheries, and the lord president of the council, are indicated by the

designations of their respective offices, save in the case of the minister

of health. 4 His administrative duties are concerned not only with
1 For a full account of home office activities see the monograph by E. Troup

The Home Office (London, 1925).
2 G. V. Feddes, The Dominions and Colonial Offices (London, 1926).
3 See below, Chapter XX.
4 The Whitehall Series of monographs on the British ministerial departments

is intended to explain in detail the work of each for example, H. L. Smith,
The Board of Trade (London, 1928), F. Floud, The Ministry of Agriculture and Fish-

eries (London, 1927), L. A. Selbv-Bigge, The Board of Education CLondon, 1927),
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the maintenance of the public health but with the supervision of

poor relief and local government/ His office took over, in 1919, the

functions which had previously been performed by the local gov-

ernment board. 1

In the United States the expansion of governmental administra-

tive functions during recent years has resulted in the creation of

numerous boards, commissions, and "administrations" THE
which are not under the control of any of the regular ANCILLARY

departments. As will be seen a little later, the same
AOENGIES -

is true in Great Britain, but to a much smaller extent. Most of the

pew activities undertaken by the British government have been

allotted to the existing ministries (labor, health, transport, etc.).

The local trade boards and employment exchanges, for example,
have been placed under the ministry of labor. But the government
has also assumed responsibility for the systematic organization of

electricity supply throughout the country, and it has taken under its

wing a monopoly of radio broadcasting, both of which activities

have not been placed under any regular department but are handled

by special authorities.

Taking it as a whole there is neither symmetry nor logic in the

British system of national administration. Various parts of it are

the outcome of a long development. Other parts are
.

, r i i i
A CONFUSION

the result of the vast and rapid increase in govern- Op RANKS,

mental activities during recent years. There are ""TLES, AND

phantom boards which have no real power and there

are boards which -have immense authority. An American, accus-

tomed to an administrative organization that can be charted on a

blueprint, stands amazed at this welter of first lords and junior lords,

principal secretaries, and secretaries who are heads of their offices

but do not rank as principal secretaries, chancellors, and presidents

of boards, ministers of this and that, lords privy seal, and commis-

sioners. But the machinery functions, and on the whole it functions

well. From time to time proposals have been made to overhaul and

simplify it; but nothing save piecemeal reorganization has resulted.

&o much for the cabinet ministers as responsible individual ad-

ministrators, as heads of their various departments. As has already

been indicated they also form a body, a cabinet, with THE CABINET
collective functions and responsibility. This cabinet, AS A COLLEC-

as British writers often tell us, is the pivot on which
TiVEl OROAN-

1 Sec below, Chapter XVIII.
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the whole political machinery turns. It makes the great decisions.

Technically it is merely a committee of the privy council, made up
of those privy councillors whom the prime minister chooses to call,

assembling at his behest, and discussing only such business as he

may permit to come before it.^Actually it is the steering wheel of the

ship of state. It sets the direction of national policy./ In theory it is

responsible to the House of Commons for everything that it does;

but in reaHty the House acts in accordance with its leadership and

direction. )

Regular meetings of the cabinet are held once a week or oftener

in normal times, usually in the morning or early afternoon hours.

Special meetings are convened at the call of the prime

MELTINGS minister, and when serious emergencies arise they are

held at any hour of the day or night, often on very

short notice. It is customary for the cabinet to omit its regular

meetings during the parliamentary recess, the members coming

together only when needed. The meetings ordinarily take place

at the prime minister's official residence, No. 10 Downing Street, or

occasionally in the prime minister's room at the House of Commons.
There is no fixed quorum; no votes are taken, and no speeches made.

The proceedings are quite informal.

Members do not sit in any order of precedence; each picks his

own seat and occupies it regularly. Smoking at cabinet meetings
is strictly tabooed, and some ministers have looked

upon this as a rough deprivation.-* Before each regular

meeting a batch of papers relating* to the business is

sent to each member. An important innovation of post-war days is

the frequent holding of^committee meetings at which committees of

the cabinet deal with special subjects or groups of subjects. Two
committees have now become relatively permanent one on home
affairs and the other on finance. .These cabinet committees, of

course, have no final powers> They merely report to the whole body.
A considerable amount of business is also virtually settled by private

conferences between the prime minister and a few of the more influ-

ential members before the cabinet meets. It is a tradition, moreover,

that the prime minister never consults the cabinet about filling a

vacancy in its own ranks, and rarely does he do it about other

appointments for example, to judgeships or governorships of

colonies.

i Prior to 1917 the cabinet had no secretary and kept no records.
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This curious omission had continued from the earlier days when the

cabinet was a mere clique of the privy council meeting

secretly. \The prime minister simply jotted down some

notes of the proceedings for his own use or for the in-

formation of the king. Each member of the cabinet made mental

note of matters relating to^his
own department, for it was an inflexible

rule that no one except the prime minister should make any written

memoranda at -cabinet meetings. The result was that misunder-

standings occasionally arose through differences in ministerial

recollections of what had been decided.
JDavid Lloyd George, who

was prime minister in 1917, thought this whole arrangement too

loose and unbusinesslike 5 so he appointed a regular cabinet secretary

with the function of putting business into shape for the meetings,

keeping the records, and having the custody of all official docu-

ments. This secretarial establishment was rapidly enlarged until

within five years it had grown to have more than a hundred em-

ployees and its expansion evoked much adverse criticism in par-

liament.

When the Bonar Law ministry came into office (1922) the secre-

tariat was greatly reduced in personnel; but it still remains in exist-

ence and has apparently become a permanent part
of the governmental machine. Its functions and FUNCTIONS^

powers have never been defined, but in general it

prepares the agenda for cabinet meetings, gathers data for the cab-

inet and its committees, keeps the records, and does whatever else

the cabinet asks it to do. The head of the secretariat, or his principal

assistant secretary, attends cabinet meetings and takes the minutes,

but these minutes are not made public. In all respects other than

in secretarial service the cabinet holds to its traditional informality.

Most of the cabinet discussions pertain to matters of general policy

or to questions which involve the establishment of some important

precedent. Routine details which relate to a single

department are not usually laid before it. Each min-

ister is supposed to deal with such things on his own

responsibility or after conference with the prime minister alone. A
cabinet discussion is not followed by a vote save in very exceptional

instances. It does not bind the prime minister. He can advise the

crown in the face of an adverse cabinet vote and has done so on more

than one occasion.

On the other hand a prime minister naturally hesitates to act in
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the face of cabinet disapproval. The recognition of the Southern

Confederacy during the America.n CiviUWaF was averted by a

majority votejof the cabinet against the wishes of the prime minister,

the foreign secretary, and the chancellor of the exchequer (Palmer-

ston, Russell, and Gladstone surely a weighty trio). If a cabinet

discussion discloses a marked difference of opinion among the

ministers, the usual practice is to leave the question open until some

compromise can be reached, for the action of the cabinet, whatever

it is, must be outwardly unanimous. ^No divided counsel can be

tendered to the king, nor can the cabinet go before parliament with

a division in its ranks.) It must act as a unit, ^f any member, after a

decision has been reached, feels that he cannot support this outcome,

it is his duty to resign and make way for someone who feels differ-

ently.XFor solidarity is essential to the effectiveness of the cabinet's

leadership in parliament. )
On rare occasions, however, it has been

announced that one or more members of a coalition cabinet differed

froni their colleagues upon some highly controversial question but

would continue in office notwithstanding. This is possible where the

issue is not a vital one.V
The most important collective function of the cabinet is to formu-

late the policy of the nation and the legislative program for each

session of parliament. The various items in this pro-THBCAB- i.ji
INET'S LEAD- gram are then introduced as government measures

IN Wj[ti1 the prestige of the ministry behind them. Not
LEGISLATION. . f

'
.

only this but the measures are advocated, explained,

and defended upon the floors of both chambers by members of the

ministry, and the votes of the party majority are whipped into line

to put them through. ISpt all bills are brought before parliament by
the cabinet, of course; but practically all measures of general im-

portance must come up through this channel or they have virtually

no chance of being passed.

So, when the British prime minister or a member of his ministry

announces that some change in the currency or banking system will

be made, or a new tax levied, or a new office established, or some

additional battleships built this announcement means that such

action is almost certain to be taken. If the ministers do not change
their minds, or decide to compromise, parliament must either accept

1 For an illustration of this "agree to disagree" procedure see N. L. Hill

and H. W. Stoke, The Background of European Governments (New York, 1935),

pp. 58-64.
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their decision or get a new ministry. Sometimes, of course, the

ministers temper their demands, or even reverse themselves, when

they find more opposition than they expected. A good example was

afforded by Foreign Secretary Sir Samuel Hoare's proposed olive-

branch to Italy (1935) in connection with her Ethiopian venture.

Apparently it had been endorsed by the cabinet, but when the storm

of parliamentary opinion broke it retreated and left Hoare out on

a limb. He generously helped the cabinet save its face by voluntarily

tendering his own resignation as one of its members.

Right here, in fact, is the ndost conspicuous difference between the

English and the American methods of lawmaking. In the United

States the cabinet does not have any official responsibility for the

preparation of government measures, and indeed Con-

gress is disposed to resent being told by the executive

what it ought to do. It objects to "must" legislation AMERICAN

even though members supporting the administration THKRESPEGT.
do not always voice their resentment openly. Mem-
bers of the American cabinet do not sit in either house of Congress
and hence cannot direct the debates as the English ministers do.

They have no certain assurance that a majority in Congress will

stand behind anything that they propose.

But in Great Britain virtually all important legislation is planned
and drafted by the ministers, introduced by them, and put through
the House of Commons at their insistence. This does not mean,

however, that the British system is superior to the American. /Both

methods have their merits and their shortcomings^ The British plan
makes for firm and effective leadership, but it also results in a good
deal of legislative dictatorship. It enables a few ministers of the

crown to put l^ws on the statute book which parliament at times

would not favor if it felt free to make its owrLclaoice.
1 The American

plan occasionally results in rebuffs to the executive (as when Congress
in 1937 refused to accept President Franklin Roosevelt's proposal to

"reform" the United States Supreme Court). Sometimes, however,
the American procedure leads not only to executive rebuffs but to

delays and unsatisfactory compromises; on the other hand it has the

merit of providing a safeguard against executive aggrandizement.

1 On this point see the discussion of "Cabinet Dictatorship" in Sidney and
Beatrice Webb, Constitutionfor the Socialist Commonwealth of Great Britain (London,
1920), pp. 71-74; also Lord Hewart, The New Despotism (New York, 1929),

especially chap. vi.
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Much has been written about ministerial responsibility as it

MINISTERIAL exists in British government. No principle is more
RESPONSIBIL- firmly established and none is of more far-reaching
ITY*

importance. It is not a simple principle, easy to under-

stand, for it has a threefold application:

First of all, the English ministers are responsible to the king.

This is, for the most part, a merely technical responsibility. The

ITS THREE king cannot dismiss a member of the cabinet in the

PHASES: way that the President of the United States can do it.

i RESPONSI-
^n English minister, so long as he possesses the con-

BILITY TO THE fidence of the premier and the House of Commons,
1UNG *

could not be ousted by the king without bringing the

whole mechanism of the government to a standstill. For the entire

cabinet would resign in protest; a majority in the Commons would

support its action; a general election would have to be held; and

the king would be giving a hostage to fortune. So ministerial re-

sponsibility to the king is not a very serious affair. Yet there is a

measure of such responsibility. The monarch must be kept informed.

Queen Victoria once rebuked Lord Palmerston by writing to him
that "she expects to be kept informed of what passes between him
and foreign ministers before important decisions are taken based on

that intercourse." jThis royal right to be kept informed by the minis-

try, through the prime minister, is one that is now fully recognized.

Second, the members of the ministry are responsible to one an-

other. \This is necessarily so because solidarity is the essence of the

British ministerial system.) Bo it is a matter of each for

BILITY OF THE all and all for each) The fault of one minister may
MINISTERS TO

bring the wrath of the Commons upon the ministryONE ANOTHER. r
. .

J

as a whole. A For this reason every rmmster is con-

strained, not merely as a matter of prudence but of honor, to seek

the opinion of his colleagues before taking any action that might

evqke criticism. This principle of iijtra-cabjnet responsibility was

definitely established in 1851 when Lord Palmerston, without con-

sulting his colleagues, expressed to the French ambassador his

approval of a coup tfetat which had taken place in France. 1 For

doing this Palmerston was dismissed from the ministry. Some years

ago (1922) the secretary of state for India was forced to leave the

cabinet because he made public an official dispatch without con-

sulting his colleagues.

> See Mow, Chapter XXII.
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On the other hand, so long as a member of the cabinet acts in

accord with a policy which has been approved, he can feel assured

of unified support from this body under normal circumstances.

His fellow ministers will stand solidly behind him. To drive him

from office would necessitate forcing the whole ministry out. But all

this is subject to the qualification that even ministers of the crown

are human beings, with the usual frailties of mankind, who will

sometimes leave a colleague in the lurch and let him take the punish-

ment alone. The Hoare incident, already mentioned, gave an exam-

ple of this.

Finally, and |nost important, the members of the ministry are

responsible to the House of Commons.' That is what the term minis-

terial responsibility really means. ( There is no statu-
, . ,,,"/> ro 3 - RESPONSI-

tory requirement that a ministry shall go out of office BILITY TO THE

whenever it shows itself unable to secure and maintain HOUSE F

. . T ,
COMMONS.

the support of a majority in the House. But by a cus-

tom which has now prevailed for nearly two hundred years it is

under obligation to do so. The ministry must always be able to

demonstrate, by the votes of a majority in the existing House of

Commons, or by success at a general election, that it possesses the

confidence of the country.\Loss of this confidence means loss of office.

There are various ways in which the House of Commons may
show its lack of confidence in the ministry and thereby force it

either to resign or go to the country. When the finan- HOW A mms.

cial estimates are under consideration the House may TRY CAN BE

vote to reduce_the_salary of a, uunister^ The principle
OUSTED -

of solidarity would then require his colleagues to defend him against

this attack. Or the House may
reject

some government measure.

An amendment to such a measure doesliotlnecessarily imply want of

confidence unless the cabinet inflexibly opposes the amendment and

makes an issue of it. Amendments brought forward in the House are

often accepted by the minister in charge of the bill. In 1937, for

example, the chancellor of the exchequer, SitJtooile Chamberlain,
laid certain tax proposals before the House with the cabinet's

approval. But unexpected opposition flared up and the cabinet

backed down, thus avoiding what might have been a want-of-confi-

dence vote.

t Again, the House may pass some bilT which j

and the issue may becomeToneT of confidence in the government.

finally, if the House is dissatisfied with the cabinet's generaLpoUcy,
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without reference to any particular measure, it can at any time pass

a resolution of censure or disaBproyal. British cabinets, as a matter

of history, have rarely been forced to resign during the past hundred

years by reason of an adverse vote in the House of Commons. They
have gone out of office, for the most part, as the result of adverse

action by the people at the polls. On the other hand a decision to

dissolve parliament and call a general election has sometimes been

dictated by signs of a waning hold on the House. Snap votes and

mishaps due to the absence of ministerial supporters do not entail the

cabinet's resignation. The cabinet has at all times the privilege of

demonstrating, by proposing a resolution of confidence, its control

of a majority.

It is the privilege of the cabinet, when it finds itself defeated or

faced by defeat in the House, to ask for an appeal to the people. In

other words the prime minister can request the king
THE CABINET'S

r

RIGHT OP to disgolve^arliament and order a general election. It

\PPEALTO
is contended that the king might refuse to grant this

THE PEOPLE. .,11 ,i/-T i j , i,
request, provided he could find somebody else able to

carry on as prime minister with a majority behind him. But that is

a situation which, in the nature of things, would almost never arise.

If an election is ordered, the old ministry continues in office during

the campaign, but if the result of the polling is unfavorable it does

not usually wait for parliament to assemble and vote want of confi-

dence. The practice is for the ministers to hand over their seals of

office and make way as quickly as pending business can be cleaned

up. This is a matter of a few days, or, at most, a few weeks. There-/

upon the king sends for the leader of the victorious party and asks

him to form a new ministry. This summons, of course, is not unex-

pected, and the new prime minister usually has the organization of

his cabinet lined up before the royal summons arrives.

Ordinarily the cabinet is made up of members drawn from one

political party, but in times of national emergency, when it is desired

to have all the parties work together, a coalition

cabinet is sometimes formed. When the World War

began in 1914 a Liberal ministry headed by Mr.

Asquith was in power. A year later, when the immensity of the

struggle became recognized, the prime minister suggested that his

parliamentary opponents should be represented in the cabinet, and

they accepted. So a coalition ministry, made up of Liberals, Con-

servatives, and Labor members, was selected. Mr. Asquith con-
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tinued as prime minister until 1916 when he was replaced by
Mr. Lloyd George. This coalition continued for a time after the war

was over, but went to pieces in 1922. 1
Thereupon a general election

was held and the Conservatives were successful. But their tenure of

power was brief, for they went to the country in 1923 on the issue of

inaugurating a protective tariff and were defeated.

The general election of 1923 presented a new problem of minis-

terial responsibility, 'for no one of the three parties now controlled a

majority in the Commons. The Conservatives had

the largest group of members in the House, with the ITy CABINET

Labor party second, and the Liberals third. Hence OF 1923~
1924.

the Conservatives were outvoted in the House of

Commons when it reassembled and their cabinet was forced to

tender its resignation. Thereupon the leader of the Labor party
was summoned by the king and proceeded to construct a ministry.

For nearly a year this Labor ministry carried on, although it did not

have a unified majority of the Commons behind it. On appropria-
tion bills, and on other important measures, the Liberals gave it

support. But it existed on sufferance and could not carry into effect

the pledges that had been made in the Labor party's platform.

Finally, in the autumn of 1924, the Liberals withdrew their sup-

port on a vital question and thereupon the Labor prime minister,

Ramsay MacDonald, advised a new election. As a CABINET
result of this election the Conservatives were returned CHANGES,

to power with a majority over the other two parties
1

~~1931 -

combined and for a time the old arrangement of a ministry supported

by a solid majority was restored. But not for long, because another

election came in 1929 and once more no single party obtained a

majority in the House. The Labor party, having done best of the

three, was again given the reins, having been assured that the

Liberals would help on vital issues. But in 1931' this ministry was dis-

solved by a split in its own ranks and replaced by another coalition

of Laborites, Conservatives, and Liberals with Ramsay MacDonald

continuing as prime minister.

This coalition of Nationalists, as they called themselves, remained

in office under MacDonald's leadership until 1935, but its support
came chiefly from the Conservatives. In the early summer of that

year Mr. MacDonald gave -up the prime ministership and was re-

1 For some interesting data relating to the coalition cabinet see E. M. Sait

and D. P. Barrows, British Politics in Transition (New York, 1925), chap. ii.
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placed by the Conservative leader, Mr. Stanley Baldwin. A gen-

FURTHER era* election ensued with the result that the Conser-

CHANOES, vatives won more seats than all the other parties
1931-1937.

combined. They were consequently in a position to

install in office a straight Conservative ministry, but deemed it best

to continue on a Nationalist or coalition basis, although the majority

of the ministerial posts were given to Conservatives. The present

English ministry, therefore, is a coalition in name but Conservative

in fact. Its prime minister is Neville Chamberlain, who succeeded

Stanley Baldwin in 1937.

Ministerial responsibility does not necessarily postulate a strict

two-party system. It can be maintained, after a fashion, when there

are several party groups in the legislative body, as

REsiKwsreiL-
witness the experience of France. But the principle

ITY AND THE of ministerial responsibility can be more smoothly

STOTEM*
11

operated when there are only two parties, one con-

trolling the government and the other constituting

"the opposition." Parliamentary government works best, indeed,

when the ministry has a solid, working majority behind it, but not

too large a majority. A strong, united, vigorous opposition keeps a

ministry on its mettle and makes its responsibility real. Parliamen-

tary government cannot function efficiently if the ministry falls every

few months. But it functions most efficiently when the ministry is

kept in constant fear of falling. The history of parliamentary govern-
ment indicates that cabinets which are formed from a single party,

and are supported by a relatively small majority, do better work than

cabinets of any other kind. The future of ministerial responsibility

in England is therefore bound up with the question whether the

country is going to maintain two strong political parties or more

than two.

GENERAL. The organization, functions, and responsibility of the cabinet

arc dealt with in all the treatises and textbooks on English government, for

example, Anson's Law of the Constitution (see above, p. 92) ;
Lowell's Govern-

ment of England, Vol. I, chaps, ii-iv; Ogg's English Government and Politics,

chaps, vi-ix; Marriott's English Political Institutions, chaps, iv-v; J. J. Clarke's

Outlines of Central Government (7th edition, London, 1935); Low's Governance

of England, chaps, ii-ix; Courtney's Working Constitution of the United Kingdom,

chaps, xii-xiii; and Bagehot's English Constitution, chaps, i, vi, viii-ix. Special

mention should also be made of the discussions in W. Ivor Jennings, Cabinet
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Government (Cambridge, 1936), pp. 70-11 3; 6ir John A. R. Marriott, Mech-

anism of the Modern State, Vol. II, chap, xxv; Lord Hewart, The New Des-

potism (New York, 1929), and Ramsay Muir, How Britain is Governed (3rd

edition, London, 1933), chap. iii. Discussions of the British cabinet system

from a foreigner's point of view may be found in W. Hasbach, Die parka-

mentarische Regierung (Berlin, 1919), Robert Redslob, Le rtgime parlementaire

(Paris, 1924), and Hermann Savelkouls, Das Englische Kabinett System

(Munich, 1934). An old
f book, still possessing value, is R. H. Gretton, The

King's Government: A Study in the Growth of the Central Administration (London,

1913).

SPECIAL STUDIES. Small volumes in the Whitehall Series (see above, p. 98,

footnote) deal with the organization and work of the various ministerial de-

partments. A general survey of them all is given in the initial volume of the

series C. Delisle Burns, Whitehall (London, 1921). John Willis, The Parlia-

mentary Powers of English Government Departments (Cambridge, Mass., 1933) is

a good study of an important subject. J. A. Fairlie, British War Administra*

tion (New York, 1919) explains the ways in which the government was

adapted to war conditions.

SELECTED DOCUMENTS. Some interesting official documents and other

papers are reprinted in E. M. Sait and D. P. Barrows, British Politics in

Transition (New York, 1925), in N. L. Hill and H. W. Stoke, The Back-

ground oj European Governments (New York, 1935), pp. 36-64. Special atten-

tion should be called to the Report of the Committee on Ministers' Powers (1932),

officially cited as Cmd. 4060.

BIOGRAPHIES AND MEMOIRS. Not only prime ministers but scores of other

ministers have written autobiographies and memoirs or have had their biog-

raphies written. This has provided a rich depositary of interesting material

concerning the day-by-day workings of the ministerial system. From the

vast array ofsuch writings only a few can be mentioned here: W. S. Churchill,

Lord Randolph Churchill (2 vols., New York, 1906), Lord Haldane, Autobiog-

raphy (London, 1929), and H. A. L. Fisher, James Bryce (2 vols., London,

1927). Others may be found in the Guide to Historical Literature (New York,

1931), pp. 559-560. Nor should one omit to mention the anonymous Mirrors

of Downing Street (revised edition, London, 1923) which was widely read

both in England and in America at the time of its publication.



CHAPTER VII

THE DEPARTMENTS AND THE CIVIL
SERVICE

Bureaucracy has become, during the last century, and especially during the

last generation, a far more potent and vital element in our system of government
than the textbooks realize. It has, indeed, become the effective and operative

part of our system. The power of this bureaucracy, the permanent civil service,

is to be found not only in administration, but also in legislation and finance: it

not only administers the laws, it largely shapes them; it not only spends the pro-

ceeds of taxation, it largely decides how much is to be raised and how it is to

be raised. Ramsay Muir.

Administrative work has increased greatly in all countries during
recent years. This has led to the multiplication of departments,

bureaus, offices, commissions, and boards: their total
GROWTH OF
ADMiNisTRA- number is everywhere much greater than it was a
TIVE FUNG-

quarter of a century ago. The ten regular executive

departments in the national government of the United

States now find themselves far outnumbered by the host of federal

administrative agencies which have been called into existence, more

especially during the past few years. It used to be said that the

American national administration was a planned affair, with a

certain amount of logic and symmetry embodied in it, while the

English executive agencies had merely grown by accretion, with a

confusing heterogeneity of names and relationships.

That statement, however, is no longer so close to the facts as it

used to be. It is true that the ten regular executive departments in

the United States (the heads of which constitute the

ELABORATION President's cabinet) all stand on a common footing,

OF ADMINIS- were created in the same way, although at different

iScraNERY times, and are alike in their relationship to the na-

tion's chief executive. The various departments which
are headed by cabinet ministers in England, on the other hand, have

no uniformity of nomenclature, were created in different ways, and

are by no means on a common footing. The treasury department,
for example, exercises a considerable measure of control over all the

110
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others. But when one passes outside of the circle of what may be

called the "cabinet departments," a tnuch similar situation exists

in both countries. In both there has been developed a vast network

of non-departmental machinery consisting of boards and bureaus,

commissions and committees, and even public corporations organized

to help the government do its work.

In the preceding chapter of this book a brief outline of the organi-

zation and functions of the British "cabinet departments" was given.

But there are more ministers and departments outside THE NON_

the cabinet than in it. Prominent among these are CABINET DE-

the minister of pensions, the postmaster-general, the
PARTMENTS -

first commissioner of works (or minister of public works), civil lord

of the admiralty, financial secretary of the treasury, attorney-general,

and church commissioner. Their functions, in a general way, are sug-

gested by their titles. There are also eight undersecretaries of state

associated with the eight principal secretaries; and no fewfer than

ten parliamentary secretaries deal with such branches of adminis-

tration as naval affairs, trade, transport, mines, overseas commerce,

agriculture, labor, pensions, education, and health. All of these rank

as members of the ministry, but are not members of the cabinet.

Nor do the ministries, big and little, cover the entire field of

public administration in Great Britain. New agencies have had to

be provided to meet new needs and old ones have had

to be adapted or expanded. As in the United States AGENCIES.

this expansion of administrative machinery has been

in accordance with no fixed plan, and the result in both countries

has been the same, a formidable array of administrative agencies,

created one at a time to meet specific problems,
1

piling up on each

other's heels, with duplication of effort, overlapping of functions,

and no clear boundaries of jurisdiction between them. There is

need for administrative reorganization in Great Britain as in the

United States, but in both countries the task of effecting it is a next

to impossible one. For every ministry, bureau, board, office, or

public corporation becomes a vested interest on the day that it is

established. All those connected with it, as well as their friends and

the friends of their friends, will oppose to the last ditch any attempt
to change its status, its powers, or its relations with other adminis-

trative agencies.

1 The long list of them may conveniently be found in W. Ivor Jennings,
Cabinet Government (Cambridge, 1936), pp. 435-434.
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In addition to the administrative agencies which have statutory

powers there is a considerable list of advisory committees. These

have no authority of their own but they often exercise

A
1?

VIS
?!^IWC a good deal of influence. Some, like the committee of

COMMITTEES*

imperial defense, the committee of civil research, and

the economic advisory council have the function of advising the

cabinet on matters within their respective fields of interest. But a

much larger number of these committees have the duty of providing

advice for individual departments of the government, for the

ministry of transport, the ministry of health, and so on. Advisory

committees are believed to be rendering a useful service in Great

Britain. More particularly they are proving helpful in keeping de-

partmental policy in contact with public opinion.

Both Great Britain and the United States have prided themselves

upon maintaining "a government of laws, not of men." But in

neither country is this boast any longer true. Govern-

ment on kotk sides * the Atlantic has been becoming
more and more a government of men, that is, of

government by executive order rather than by law, by
decree rather than by deliberation. This development

has been inevitable because no parliament or congress, however

diligent, could possibly find time to supply all the detailed legisla-

tion that has been demanded in recent years. Much of this fias been

of a character so intricate and technical that no ordinary legisla-

tor could understand it. So legislative bodies in English-speaking

countries have been rapidly adopting the Continental European

practice of passing laws in general terms and then leaving to the

administrative authorities the real job of elaborating them. 1

It is true, of course, that orders-in-council, departmental regula-

tions, and other such rescripts cannot go beyond the bounds of the

statutes; but the terminology of a statute can usually

^ sketched or twisted as the occasion demands.

Within the bounds of a general law which authorizes

the king-in-council, or an individual department, to make appropri-

ate rules and regulations there is a good deal of leeway. Complaint

is frequently heard in England that parliament is merely handing

In the United States there are said to ,be more than 600 federal agencies

which have authority to make rules, issue orders, and frame regulations affecting

the liberties and property 'of individuals and corporations. F. F. Blachly and

M. E. Oatman, Administrative Legislation and Adjudication (Washington, 1934).
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back to the crown the powers which it battled for centuries to take

away from the king. The answer is th*at giving power to the crown

does not mean restoring authority to the king, for the crown is now
the servant of parliament. Whatever authority parliament delegates

to it may be taken away at any time. Incidentally it should be men-

tioned that while the courts in Great Britain cannot declare any act

of parliament unconstitutional, they can and do invalidate orders-in-

council or departmental regulations if they find that those who issue

them are exceeding their authority.
1

Great Britain and the United States have also prided themselves

on the absence of what is known in the countries of Continental

Europe as "administrative justice," in other words

adjudications made by administrative agencies rather

than by the regular courts. But both countries have

been building up an elaborate system of administrative justice in

recent years. In the United States such bodies as the interstate

commerce commission, the federal trade commission, and the federal

communications commission hold hearings ajid reach decisions which

impose penalties. They order some corporation to "cease and desist"

from doing this or that, or they take away a radio station's license,

or do other things which constitute a deprivation of property. Usu-

ally, to be sure, what they do is in the public interest, but it is none

the less a dispensing of justice by the administrative, not by the

judicial, authorities. 2 The same is true in Great Britain. Various

administrative agencies receive complaints, hold hearings, hand

down their decisions, and enforce their penalties. In many cases

there is no right of appeal to the courts such as is usually (although
not always) preserved in the United States.

Administrative justice is becoming a feature of modern govern-
ment because the regular courts cannot do the work. Much of it

involves the hearing and determination of highly

technical issues, quite beyond the competence of the

most learned judge not to speak of a jury. Problems

of engineering are often involved, or of accounting, or of public

utility technique. The administrative authorities are experts in

1 The whole subject of administrative legislation is expounded in J. Willis,

The Parliamentary Powers of English Government Departments (Cambridge, Mass.,

1933). For a criticism of it see C. M. Chen, Parliamentary Opinion of Delegated

Legislation (New York, 1933).
2 For a full discussion of this subject see John Dickinson, Administrative Justice

and the Supremacy of Law in the United States (Cambridge, Mass., 1927).
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these fields, which the regular judicial authorities are not. Moreover

the grist of controversies arising under the administrative regulations

is so large that if the regular courts were called upon to settle them

the whole judiciary would have to be trebled or quadrupled in size.

That solution of the problem would not be an economy nor would

it make the system more satisfactory.

Many years ago Walter Bagehot wrote in one of his facile epigrams
that a minister's business is "not to work his department but to get

it worked." That is a self-evident truth. A newly

\Tffi

I

TOp
UR

Appointee! minister takes charge of a great department
like the British colonial office, with jurisdiction ex-

tending to the ends of the earth. He is chosen for this post by the

prime minister not because he knows anything about colonies but

because he is an old party war horse, or a nimble debater on the floor

of the House, or because someone is needed in the cabinet from the

northern counties, or for some other such reason. Between attending

sessions in parliament, going to cabinet meetings, keeping all manner

of public engagements, and joining in the London social whirl he

has an hour or two a day at his desk to master the problems of a

world-wide commonwealth. How does he manage- to do it? The

answer is that his staff of permanent subordinates, the bureaucracy,

the civil service, are the ones who do it for him.

In a word the minister's function is not to do the job but to get it

done. That, of course, is the task of every great administrator

whether in public or in private business. The British

minister is responsible for getting this work done

right, and he may be called to account by the House

of Commons at any time, but the work of his department calls for

expert skill and the minister is not an expert. He lays no claim to

that qualification. In nine cases out of ten he has no professional

qualifications for the technical responsibility to which he is assigned.

The British war office has been headed at times by a philosopher

or a journalist, the admiralty by a merchant or a barrister, and

the board of trade by a university professor. One

KCIENCIES. would suppose that in the treasury at least there-

would be a minister familiar with the intricacies of

public finance. But no, the chancellors of the exchequer have often

been lawyers, country squires, or professional politicians. "A youth
must pass an examination in arithmetic," says Sir Sidney Low,
"before he can hold a second-class clerkship in the treasury; but the
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chancellor of the exchequer may be a middle-aged man of the world

who has forgotten what little he ever learned about figures, and is

innocently anxious to know the meaning of 'those confusing little

dots' when first confronted with the treasury accounts worked out in

decimals." 1 Indeed it has sometimes been said that the best qualifi-

cation for a cabinet position in Great Britain is that the minister

shall know nothing at all about its duties. In this connection one re-

calls the advice which Sir Joseph Porter, K.C.B., first lord of the ad-

miralty, gave to his subordinates in Gilbert and Sullivan's Pinafore:

Stick close to your desks and never go to sea,

And you all may be Rulers of the Queen's Navee!

This does not mean, however, that members of the British cabinet

are men of mediocre attainments. The successful minister, indeed,

must be something of a superman. He must be per- THE QUALI-

sistent and resourceful, otherwise he would never TIES THAT HE

have risen so far in English politics. He must have
NEEDS -

a knowledge of public affairs. He must be able to think straight and

to express himself clearly, for almost daily he will be called upon on

the floor of parliament to answer questions and make explanations.

He must be able to decide things quickly and be right at least half

the time. He must be able to sift good advice from bad when he

hears it. And he must be one who is able to delineate clearly the

general lines of departmental policy, letting his subordinates supply
the technical skill that is needed to carry these principles into opera-

tion. In matters of routine and detail this means, according to one

critical observer, that "unless he is either a self-important ass or a

man of quite exceptional grasp, power and courage (and both of

these types are uncommon among successful politicians) he will, in

ninety-nine cases out of a hundred, simply accept their view, and

sign his name on the dotted line." 2

In the nature of things a minister's subordinates have him at their

mercy. They have had more experience than he, and sometimes have

more agility of mind. Moreover, they have dealt
HIS DEPEND-

with a minister before and know the species. Which- ENGE ON HIS

.ever way he turns they will have arguments, objec-
JBORDI~

tions, precedents, and suggestions all made ready
for him. When they present any matter for his consideration there is

1 Sir Sidney Low, The Governance of England (New York, 1917), pp. 201-202.
9 Ramsay Muir, How Britain is Governed (3rd edition, London, 1933),

pp. 55-56.
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usually only one course for the minister to pursue unless he is pre-

pared to spend his own time in studying all its implications. And if

he tried to do that he would have no time for anything else. Conse-

quently the influence of the permanent officials upon the minister is

apt to be automatically controlling except to a man of commanding
power and long administrative experience with a prodigious ca-

pacity for work.

Englishmen see nothing anomalous in placing unskilled laymen at

the heads of departments which have administrative problems of a

highly technical sort to handle. Initial unfamiliarity

Wl*h t^ie work is no barrier to appointment. When
WASHINGTON Lord Palmerston took the colonial office under his

'coMprRfcD. wing many years ago he said to his assistant: "Just

come upstairs for half an hour and show me where

those confounded colonies are on the map." It is not the Anglo-
Saxon theory of government that a major-general should be secre-

tary for war or that an admiral should be first lord of the admi-

ralty. On the contrary it is deemed virtually essential that these

highly professionalized departments should have civilians at their

head.

The same opinion is generally held, and the same practice fol-

lowed, in the United States, but not in the chief countries of

Continental Europe. In England the doctrine of amateur ministerial

control is extended broadly to all the departments, and that has

generally been true of the government at Washington, although in

recent years there has been a tendency to depart from it. In the

United States there is a growing disposition in certain quarters to

insist that the men whom the President chooses for certain cabinet

positions shall have some vocational qualifications for the depart-

mental work which they are expected to do for example, that the

secretary of agriculture shall be a "dirt farmer," and the secretary

of labor someone who has had a close affiliation with organized

labor.

These demands betoken a failure to grasp a sound maxim of

political science, namely, that the work of experts should always be

supervised by laymen. When an expert supervises the
IS PROFES

i / t t i

~

i

SIONALISM / work of experts there^ is almost certain to be disagree-
DESIRABLE ment, for it is in the nature of experts to disagree. It is
AT THE TOP? ,,..,.. , r i

also their inclination to be unfriendly to new and un-

usual ways of doing things. Experts like
(o keep things running in



DEPARTMENTS AND CIVIL SERVICE 117

the ways to which they have become accustomed. Gladstone once

said that he could not remember a single administrative reform

which the experts of the civil service did not oppose when he first

suggested it. The idea that the secretary of agriculture ought to

be a farmer, moreover, suggests an erroneous idea of what this

official is supposed to be and to do. He is not chosen to look out for

the interests of the American farmer but for the interests of the Ameri-

can people. The chancellor of the exchequer at Westminster does

not represent the bankers of England but the people of England.

The chief qualification of a department head, in any country, is

that he shall be ready and able to realize the interests of the whole

people, not that he shall be someone who will devote himself to

promoting the interests of a particular class.

The English have held firm to this principle. In each department
the minister and his highest subordinates are strictly political officers.

They hold their posts so long, and only so long, as THE POLIT_

their party remains in power. When a cabinet goes ICAL" HEADS

out of office they go with it. They bear to the prime
IN ENGLAND -

minister a relation not widely different from that which the secre-

taries and assistant secretaries in the national departments bear to

the President of the United States, inasmuch as the tenure of each

is bound up with that of the whole administration.

But the subordinate officials who make up the permanent civil

service are in a different position. They are non-political. Hence

they do not lose their positions when a cabinet is
tt

turned out of office. If the House of Commons has POLITICAL"

any fault to find with the conduct of a permanent
SUBORDI-

rr i , . , . . NATES.
official in any department it turns upon the minister

although he may not deserve the blame. Conversely, if there is

any credit being passed out for the. conduct of a department the

minister gets and takes it all, although he may be similarly undeserv-

ing of it. So far as responsibility is concerned, the minister is the

whole department. A clear distinction should therefore be made
between the political and the permanent staff of an English depart-
ment. The former provides the democratic element in administra-

tion; the latter the bureaucratic. Both are essential one of them
to make a government popular; the other to make it efficient. And
the test of a good government is itg successful combination of these

two qualities.

The officials who make up the political staff of the English ad-
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ministmtive departments are known by a variety of titles: ministers,

THE POLIT- undersecretaries, parliamentary secretaries, financial

ICAL STAFF secretaries, civil lords, junior lords, and what not.
is SMALL.

rpjie cnanceiior Of the exchequer, for example, has with

him in the treasury not only a first lord who is its titular head, but

severaljunior lords, a parliamentary secretary, a patronage secretary

(who serves as chief ministerial whip in the House of Commons),
and a financial secretary. The secretary of state for foreign affairs

has as his chief political coadjutor a parliamentary undersecretary,

in addition to a permanent undersecretary whose position is not

political. These lesser lights are members of the ministry although
not members of the cabinet. All of them are political officers with

seats in parliament, and they go out of office when the cabinet re-

signs.

But this political staff, comprising fewer than a hundred members
in all, forms a very small proportion of the entire administrative

WHAT THE personnel. Many times more numerous is the per-
FERMAr^ENT manent staff, officially known as the permanent
OFFICIALS DO. ^jj servjcej or by fa critics as the bureaucracy.
These officials are not politicians and do not sit in parliament. They
are selected, appointed, and promoted for their administrative

capacity alone. They must take no part in political campaigns.
Public administration is their life work. Cabinets and parliaments
come and go; but like Tennyson's brook the permanent staff keeps

placidly on its way. Numbering nearly/half a million, and ranging
from high administrative officers down to typists and clerks, these

men and women collect the revenue, keep the accounts, compile
the reports, enforce the laws, maintain the public institutions, and

translate policy into action throughout the realm. Together they

make up the civil service of Great Britain, entrance to which is by

competitive examination, promotion on a basis of merit, and aloof-

ness from politics the condition of permanent tenure.

THE CIVIL SERVICE

The story of the British civil service ought to have at least a

paragraph or two in every book on the science of government, for

it teaches some instructive lessons. 1 The story begins with the tribu-

1 It was originally named the civil service to distinguish it from the military

service. The best outline of its development is that given by Robert Moses in

his CM Service of Great Britain ''New York, 1914).
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lations of the British East India Company more than two hundred.

years ago. This great commercial organization, with
:

D
?. . ^T , ,

ORIGIN OF
its numerous trading posts in the Orient, had to em- THE BRITISH

ploy large numbers of young men as traders, book-

keepers, and clerks. The company paid good wages THE EAST

and, what was more, its employees Were able to earn H*01* cow-

additional income by dipping into trade on their

own account. Some of them made large sums in this way. So the

idea of getting to India,- earning a good salary there and perhaps
a fortune by speculation as well that prospect appealed to many
thousands of young Englishmen in the early years of the eighteenth

century. The quest for company clerkships in India became so

intense that the applications far exceeded the vacancies. And what

happened is what might have been expected under such circum-

stances. Influential stockholders and others began to bring pressure

upon the company's higher officers in order to have their own sons

or nephews appointed. Incompetents many of them were, but

paternal influence was often effective in their behalf and hundreds

of younger sons hied themselves off to India, ostensibly to serve

the company but in reality to shake the pagoda tree for their own
benefit. 1

Here was the spoils system in its most obnoxious form, that is,

in a companionate marriage with nepotism. The whole service in

India began to be demoralized and the higher of- THE HAILEY.

ficials of the company sent home complaints on every BURY EXPERI-

ship. In sheer self-defense, therefore, the directors of
MENT'

the company were forced to devise a plan whereby all applicants

would be required to undergo a period of training before being
sent to India. For this purpose a training school was established at

Haileybury and there the unfit were weeded out. Haileybury became

the onl^ door to appointment and no one was allowed to enter the

company's Indian service until he had attended at least four terms

and passed the prescribed examinations. Having a great excess of

applicants "for admission the school was able to raise its standards

to a high point; higher, indeed, than those of Oxford or Cambridge.
2

1 There is a story that Lord dive, when he managed the company's affairs

in India, made it his practice to meet these young fortune-hunters immediately
on their arrival. Asking each in turn how much he expected to acquire, Glive

paid the newcomer the amount and shipped him back to England.
1 One eminent scholar, who later became a professor at Oxford, thus spoke

of his own experience at Haileybury; "I soon discovered that if I wished to riw
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Then people began to notice that the East India Company was get-

ting more than its share of the best young bratins in the United King-
dom and its extraordinary success in building up a great commercial

empire was commonly attributed to its high standards* of selection.

Meanwhile, however, the number of political (as distinct from

commercial) posts in India grew with the extension of the company's
territorial interests and public opinion in England

began to rebel against a monopoly of these appoint-
ments by a single training school under the control

of a commercial company. In 1853, therefore, parliament abolished

the company's right to make these appointments and provided
that all subordinate political offices in India should be filled by the

crown from an eligible list based on open, competitive examination,

with no attendance at any training school required. The school at

Haileybury was thereupon closed and the competition thrown open
to all British subjects within certain age limits no matter where

they had obtained their preparation. The adoption of this plan
was largely the Work of Macaulay, the historian, and it embodied

a step -of great importance. It paved the way for the abolition of the

spoils system and the establishment of competitive examinations

in all the home departments of British administration. Reformers

argued that a plan which was working so well in India ought to

be given a trial at home. Their agitation succeeded and civil service

examinations were gradually established for all branches of the

British administrative service.

The spoils system is commonly thought to be of American ongm,
with President Andrew Jackson as its chief progenitor. But the

spoils system is not a native son among American
TH$ SPOILS

*

SYSTEM is NOT institutions. Long before i{ appeared on this side

OF AMERICAN of tfa Atlantic it was the custom in Great Britain to
ORIGIN, , , 4 w, ,,/..

look upon appointments to well-paid public offices

as the legitimate rewards of partisan service. The spoils of victory

were distributed among the personal and political frie'nds of the

ministers in Walpole's day, or even earlier. At the middle of the

nineteenth century members of the IJouse of Lords were so suc-

cessful in getting their impecunious relatives on the public payroll

that John Bright once referred to the civil service as "the outdoor

relief department of the British aristocracy."

above the level of ah ordinary student I had a task, before me compared with
which my previous work at Oxford could only be regarded as child's play.'

9
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Members of parliament who supported the mimsiers were allowed

to recommend officials in their own cgnstituencies and these "place-

men" sometimes bulked so large among the voters of TO EARLY
the decayed boroughs that they virtually controlled VOGUE IN

the elections. 1
Appointments- were for no definite

ENGLANIX

term, hence removals could be made at any time. So Andrew

Jackson and his friends did not invent the spoils system; they merely

transplant$d an old-world institution to a new soil. But unlike most

transplantations, this one took root and g*rew luxuriantly in the new
environment. In time it became one of the most noxious weeds

in the garden of American politics.

The first civil service competitions were established in England

shortly after the middle of the nineteenth century. The initial

British Civil Service order-in-council did not go THE FIRST

very far, however, and there were numerous flaws in BRITISH CIVIL

it. The examinations, for example, were to be in ac- JJ^J^..
cordance with the specifications of the department COUNCIL

concerned, and these were often expressed in a narrow
5 ''

or pedantic way. But step by step the law was improved, and the

powers of the civil service commission increased, until eventually

the principle of fair and open competition based upon broad aca-

demic preparation was extended to virtually all the non-political

positions in the national service.

Today all the permanent officials and employees in the public

offices of Great Britain, with a few exceptions, are chosen under

civil service rules. The exceptions include those

officials whose work is of highly specialized or con-

fidential nature, such as the permanent undersec-

retaries, the assistant secretaries, the chiefs of bureaus or branches*

and the principal clerks, as they are called. These officials are not

selected by competitive examination but in nearly all cases are pro-
moted from lower positions in the department concerned. - Excep-
tions are also made in the case of employees whose work is of an en-

tirely routine character, requiring no particular qualifications,

such as porters and janitors. The examinations for all other posi-

tions are conducted, under the auspices of a civil service commission

composed of three members who are appointed by the crown. It

1 In one borough, where a count was made, it was fou$d that one hundred
and twenty-five out of five hundred voters had obtained appointments through
the influence of a single member. .
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work, however, is subject on all matters to the approval of the treas-

ury department. The commission's chief functions are to examine

candidates and to certify the results. It has nothing to do with clas-

sifying positions, fixing salaries, determining promotions, or admin-

istering discipline.

The whole civil service, irrespective of departments, is divided

into grades or classes and a separate, examination is provided for

GRADATIONS
eac^ ^ candidate does not apply, for example, to

IN THE be appointed to a clerkship in the foreign office,
SERVICE.

or in tjie ministly Of health. He takes the general

examination prescribed for- all the higher clerks, and if he stands

highest in the results he gets first "choice as to the service which he

will enter. It will be noted, accordingly, that the civil service

examinations of Great Britain, unlike those commonly held in the

United States, have no relation to the particular branch of ad-

ministration which the ^applicant 'hopes to enter. They are dis-

tinctly academic in character and covfcr a 'wide range of university

subjects (languages, history, mathematics, natural science, philos-

ophy, political science, and so on) from which the applicant is

permitted to elect a certain number.

The standards are high and the competition for the better posts

is very keen. In .the case of some positions it is virtually impossible

CHARACTER *or anyone not a high-ranking university graduate

OF THE EX- to secure a place near the top of the list. These ex-
AMINATIONS.

animations are probably the stiffest that exist in any

country. In the case of the lower grades the examinations are not

so difficult and may be passed with credit by those who have had

a good secondary school education. But they are severely selective

because of the keen competition. This competition does not seem to

be lessened by the fact that an age limit is imposed on all candi-

dates. This differs in the various grades, but it is fixed in such way
that young men and women, in order to enter the service, must

take the examinations soon after graduating from school or university.

In the case of university graduates the age limit is twenty-four.

Thus there is no provision in Great Britain (as in the United States)

for admitting to the civil service examinations middle-aged men and

women who have failed to make headway in private vocations.

The British civil service is a career which one must enter, if at all,

at an early age. This limitation facilitates the system of promo-
tions and eliminates most of the pressure which would otherwise
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come from politicians for the appointment of their needy friends.

Writers on the science of government have rightly emphasized
the important difference between the English and American methods

of examining candidates for classified positions.

In the United States every civil service test is adapted MENTAL DIF-

to the particular position that is to be filled. The ****NCE BE-
r

.

r
. TWEEN THE

tests for clerks in the postal service, for example, ENGLISH AND

are quite different from those given to applicants
THE AMER-

, . , ... . , . ICANCONCEP-
for clerical positions in the state department. It is -news OF A

not general education but special qualifications that CIVIL SERVICE

. ., . . , TT i n , EXAMINATION.
the civil service authorities in the United States seek

to ascertain. Hence the tests are specialized, practical, non-aca-

demic. And if the appointee is to spend his entire life in a single posi-

tion, doing a particular form of work, there is much to be said for the

American plan. But if his initial appointment is regarded merely
as a starting-point from which he expects to rise by promotion,
there is much less to be said for it. Indeed, the outstanding defect

of the American plan is that it tends to draw into the public service

those mediocrities who can pass a routine test for a subordinate

position but who lack the general capacity to rise. They go in as

bookkeepers or accountants or draftsmen or typists, and are reason-

ably well qualified for such work; but when it comes to picking a

bureau chief from a whole roomful of them, there is usually not one

whose general education and versatility qualifies him to be con-

sidered for the higher post..X

Public opinion in America, so far as it relates to civil service

examinations, is strongly inclined to emphasize the specific, the

concrete, the "practical." Americans have a belief

that the test should be adapted to the job. It would

be hard to convince the average congressman that PHASIS ON

academic tests, such as we use for graduation with AL
*RAO"

honors in our colleges and .universities, would be the

right thing for admission to the public service. Make such a pro-

posal to him and he will think poorly of your intelligence. Yet it

hai been demonstrated, over and over again, in all branches of the

public service, that men who have been highly and broadly educated

do better and rise more rapidly than those whose competence ex-

tends to a single line of work. The American system, to sum it up,
does not articulate itself with the system of education in schools

and colleges but prefers to accept general mediocrity for the sake
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of the special qualifications, while the English system, by recruiting

directly from the regular educational institutions, disregards special

training and goes out for general intellectual attainment.

A cogent defense of the English point of view was set forth in an

official report some years ago. "We regard the existing scheme,"

it said, "as designed to test the results of universityHOW ENO ... i j i_ is. r 1

LISHMEN LOOK education m general, and not the results of a special
AT THE education preparatory to the public service. It
PROBLEM

would no doubt be possible to construct a scheme

of examination comprising only subjects directly useful in the home

civil service, another such for the Indian civil service, another foe

the foreign office, and so forth. But we are agreed that the examina-

tions should be a test of general rather than specialized ability and

education, and that it should be a matter of selecting under the

existing scheme of national education fchose candidates who have

used the best talents to the best advantage under that scheme.

We consider that the best qualification for a civil servant is a good

natural capacity trained by a rational and consistent education

from childhood to maturity. We consider that the first requisite

for a successful competition is a good field of candidates and that

such a field can best be obtained by adapting our scheme to the

chief varieties of university education, so that candidates while

working for university honors will be at the same time preparing

themselves to join in the competition if, when the time comes, they

are attracted to it. We do not wish candidates td adapt their educa-

tion to the examination; on the contrary the examination should

be adapted to the chief forms of general education. We consider it

highly important that candidates who enter this competition, and

are successful, should be at least as well qualified for other non-techni-

cal professions as if they had never thought of it:" 1

In 1929 a royal commission, known as the Tomlin Commission,

was organized in Great Britain tp. report on the structure and

organization of the civil service,, the conditions; of

service, the remuneration paid to the officials, the

question of ex-service men, and the retirement
11
ar-

rangements. Like preceding commissions which had dealt with

questions of civil service in Great Britain this one was composed
of laymen representing various points of view in relation to the

subject. Its final report was issued in July, 1931.

1
Report of the Committee m CM Service (1917).
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Generally speaking, the report was conservative in its findings

and recommendations. 1 This was perhaps to be expected
4

in view

of the fact that the members of the commission were

selected from sources' friendly to the government. JJjJjJJ^JJj^

The commission found the British civil service system

adequate and satisfactory on the whole. Existing methods of re-

cruiting the personnel were commended and the standards of

remuneration were endorsed in the light of prevailing wage levels.

Some minor improvements, however, were suggested with respect to

salary schedules and a recommendation was made that a contribu-

tory pension-system be substituted for the existing non-contributdry
allowance arrangements. The latter would apply to new entrants

only. The commission also endorsed the practice of maintaining de-

partmental councils, made up of higher and subordinate officials, for

the adjustment of service difficulties arising within the departments.

Once appointed to the civil service in Great Britain an official

holds office during good behavior, or until he reaches the age of

sixty, when he may retire on a pension.
2 There is

no danger that he will be removed when a ministry MANENCE OF

-changes. It is an essential of good behavior, however,
TENURE IN

, , , . ... ENGLAND.
that he shall abstain from all active participation

in politics. He is free to vote but not to serve on an election committee

or to,canvass for votes. He is forbidden to address political gather-

ings or otherwise to make an open display of partisanship. But

members of the civil service are permitted and even encouraged to

join a national association of public employees and they are pro-
vided with a regularly and officially recognized channel for the

presentation of their grievances.
3

Promotions in the British civil service are made on the basis of

seniority, service records, and the appraisal of general ability. In

the lower grades there are promotional examinations
,,..,. . , , f , , , . ,

PROMOTIONS.
to test this ability; in the higher grades the appraisal

is made by the department head. In the larger departments there

1
Report of the Royal Commission on the Civil Service (1929-1931), cited among

British public documents as Cmd. 3909. For a criticism of this report see W. A.

Robson, Herman Finer and others, The British Civil Servant (London, 1937).
* At the option of the official this age limit can usually be extended to sixty-five.
8 By means of departmental councils and a national council. For an explana-

tion sec Herman Finer, The British Civil Service (London, 1927), pp. 77/., also

the pamphlet by Morris B. Lambie included in the bibliography at the cod *rf

this chapter.
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are promotional boards which prepare the ratings and lists. These

are submitted to the department head who makes his recom-

mendations from them. But before they are put into effect these

recommendations for promotion must be certified by the civil

service commission^ and approved by the officials of the treasury

department. In this way virtually all favoritism in promotions has

been eliminated.

Now the following question will, no doubt, suggest ^tself to

American readers: What is there to prevent an incoming English

ministry from abolishing a large number of positions,

ITY i^raE
1*" ^us throwing members of the civil service out of

BRITISH CIVIL office, and creating new positions exempted from

ESSENTIAL
t^ie examinations, for the benefit of the new ministry's

own political friends? There are no constitutional

barriers to such an action. No court would have authority to rein-

state the dismissed officials. But the tradition of permanence has

now become so firmly entrenched that no flew ministry would

dare assail it. Every intelligent Englishman is aware that the con-

tinuity of administrative work would be utterly impossible under a

system of ministerial responsibility if the non-political staff went in

and out with every change of ministry. In the United States the

spoils system was able to rise and flourish for a long time because

every national administration is bound to stay in office for at least

four* years.

But in England a ministry has no minimum tenure. It may take

office today and find itself overturned within a few months. Obvi-

ously it would never do to make the continuity of
IT RESULTS .

J

FROM MINIS- administration subject to interruption at any time.
TERIAL RE- And no sensible man would accept a subordinate
SPONSIBILITY. . f

post in the government service if he knew that he

might be ousted within a week, a month, or a year. Permanence

of tenure on the part of the administrative staff has been established

in Great Britain because no other arrangement would be workable

under the system of ministerial responsibility. The same per-

manence, as will be seen later, has been established in France be-

cause changes of ministry are even more frequent there than in

Great Britain. If a parliament desires complete freedom to turn

a cabinet out of power at any moment, it must make some provision

whereby the routine work ofadministration will be carried on without

frequent shocks of interruption.
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The association between a political staff which may change at

any moment and an administrative staff which does not change
this association has some important consequences.

, , . . . , RELIANCE ON
It provides parliament, through the ministers, with EXPERTS IN

expert counsel on every question that comes up. We ENGLAND AND

often hear it said that the Congress of the United States

should give greater heed to the opinions of the technical experts

in Washington; that in enacting a tariff law, for example, it should

defer to the advice of the tariff commission; that in railroad legisla-

tion it should be guided by the technical skill of the interstate com-

merce commission, and that in dealing with the farm relief problem
it should seek guidance from the experts in the department of agricul-

ture. This may be quite true, but the practical difficulty lies in the

absence of any provision for close contact between the leaders in

Congress and these men who have the specialized knowledge. In

the absence of cabinet responsibility to Congress they are kept at

arm's length apart.

This situation is unfortunate from both angles, because the civil

service official who is not a member of the legislature sees only one

aspect of his problem; the same is true of the legislator who has

had no experience in administration. Seeing the problem from

different angles they often disagree and since Congress has the ulti-

mate power its view prevails. And indeed' it is essential that the

ultimate decision on any question of public policy shall rest with the

legislative body. But it is equally essential to the successful working
of democratic government that public policies shall not be decided

without consulting the men whose function it will be to carry out

such policies after they have been determined.

In England the men who execute the laws have a substantial

sharfe in the making of them. There has been some complaint, in

fact, that they have too much influence upon the

making of the laws. Public bills, introduced into THERE ARE NO

parliament by the ministers, are put into form by the "CHECKS AND
/v i / i . i mi BALANCES.

permanent officials of their departments. The pro-
visions of such measures are largely the result of departmental

experience. It is true, of course, that the ministers assume respon-

sibility for these bills and assume the task of explaining and defend-

ing them in parliament. For it is an unwritten rule in parliamentary
debates that no mention shall be made of the permanent officials

either by way of praise or of criticism, even though it be known to
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everybody that they, not the ministers, have put the measure into

form. So far as parliament is concerned these subordinate officials

are non-existent. No minister ever takes shelter behind the staff of

his department.

Parliament, according to one of its critics, is a tool in the hands
of the minister, and the minister is a tool in the hands of the per-

manent officials.
1 This is a rather exaggerated way of

BTER^QN-!" putting it. But even an exaggeration may perform
TROLLED BY a useful service by sharply calling attention to a

WAXES?
R"

distinctive feature as this one does, which is,

that laymen in British government have all the leader-

ship while experts have most of the power. So long as the govern-

ment of Great Britain is conducted by men and not by supermen
this will inevitably be the case. The work of such departments as

the foreign office, the home office, the colonial office, the treasury,

not to speak of the versatile ministry of health, involves an enormous

amount of detail. These details must be turned over to subordinates,

and reliance must be placed upon them. But details lead to prec-

edents, and precedents crystallize into a general policy. It is in

this sense that the permanent officials, although not supposed to

have any share in directing the affairs of state, do in fact have a

very important share.

It is sometimes said that the dependence of the ministers upon
their permanent subordinates is accentuated by the practice of

PARLIAMEN- asking questions on the floor of parliament. As will

TARY "QUES- presently be explained, it is the privilege of any

THEIR REXA- member to put notices of questions on the question
TION TO THIS paper* and have them answered by the ministers
MATTER.

during the hour allotted for this purpose.
2 Now the

data for answering these questions, and even the answers themselves,

are prepared by his office and handed to the minister in neatly

typewritten form. Necessarily so, for if a minister were personally

to prepare all the answers which he is required to read in the House

he would have time for nothing else. So he takes what is given to

Mm. Moreover, when he has a speech to make, his civil service

coadjutors round up the facts and the arguments for him some-

times even write the speech itself. In this way, it is said, he becomes

the mouthpiece of his official subordinates.

1 Harold J. Laski, in The Development of the CM Service (London, 1922), p. 22.
* See b4w)t Chapter XII.
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Kfere, again, it is easy to exaggerate. The British minister, when

he appears on the floor of the House to answer questions or fnake a

speech, is a good deal more than a sluiceway through which the

brains of his subordinates are permitted to get regular exercise.

The sheets which he holds in his hand may have been prepared for

him, but the ideas are
'

usually his own, or at least they are colored

with his own convictions. And when a vigorous personality like

Winston Churchill or- Anthony Eden takes hold of a department,
one can be certain that secretaries and undersecretaries are providing

them with neither the substance nor the style of their parliamentary
deliverances. Nevertheless the dominant fact remains that the in-

fluence of the permanent civil service on the government of Britain

is continuous, effective, and one of its most significant features.

In all countries the question whether members of the civil service

should be permitted to affiliate themselves with the regular labor

unions has 'proved from time to time an embarrassing
one. An act of Congress, passed in 1912, permits fed- TIONS OF

eral employees to join labor unions outside the PUBLIG

. . , , , , rr-i- EMPLOYEES.
regular service with the provision that such affilia-

tion entails no obligation to join in a strike. -But in Great Britain,

since 1927, members of the civil service are forbidden to join any
union which includes persons other than public employees. The
continuance of this prohibition has been vigorously opposed by the

Labor party, but thus far it has remained on the statute book. In

trade union circles it was hoped that the report of the Tomlin Com*
mission would recommend a repeal of the 1927 provision, but il

did not do so. Meanwhile, however, the members of the British

civil service maintain various independent organizations of their

own such as the civil service confederation and the union of postal

employees.

During the years since the close of the World War the adjustment
of complaints and grievances within the ranks of the civil service has-

been delegated to joint local committees or "works" THE ADJUST.

committees, joint departmental councils, and a MENTOF

national council. Each council is made up of repre-
GRIEVANCES-

sentatives, in equal number, from among the higher government and
the regular civil service staff. These councils, each in its own sphere,

endeavor to adjust grievances conterning pay, promotion, discipline,

vacations, overtime work, and so forth, They also promote educa-

tional programs for persons in the service. The system ofjoint coun-
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cils in the British civil service is an offshoot from the Whitley plan
which has been applied to various branches of private industry in

England.

TECHNIQUE OF BRITISH ADMINISTRATION. In addition to the books listed

at the close of the preceding chapter, the following will be found useful:

C. T. Carr, Delegated Legislation (Cambridge, 1921), W. A. Robson, Justice

andAdministrative Law (London, 1928), F.J. Port, Administrative Law (London,

1929), G. K. Allen, Bureaucracy Triumphant (Oxford, 1931), the same au-

thor's Law in the Making (London, 1 927), especially chap, vii, and John

Willis, The Parliamentary Powers of English Government Departments (Cambridge,

Mass., 1933).

THE BRITISH CIVIL SERVICE: -ORIGIN AND DEVELOPMENT. Dorman B.

Eaton, The Civil Service of Great Britain. (New York, 1880), and a volume by
Robert Moses bearing the same title (New York, 1914) give full accounts of

the system in its earlier stages. W. A. Robson, From Patronage to Proficiency in

the Public Service (London, 1922) is also useful in this connection. A volume

of lectures describing its various aspects at the present time was published

some years ago under the title The Development of the Civil Service (London,

1922).

PRESENT ORGANIZATION AND WORKINGS. N. E. Mustoe, The Law and Or-

ganization of the British Civil Service (London, 1932), is the latest compre-
hensive study. Mention should also be made of Herman Finer, The British

Civil Service (London, 1927), and attention should also be called to the dis-

cussion of the subject in his Theory and Practice of Modern Government (2 vols.,

New York, 1932), Vol. II, pp. 1163-1514. A concise account of the system,

its history and present workings, is that given in F. A. Ogg, English Govern-

ment and Politics (2nd edition, New York, 1936), chaps, x-xi. Likewise there

is a good outline in Sir John A. R. Marriott, Mechanism of the Modern State

(2 vols., Oxford, 1927)} Vol. II, chap, xxvii. A recent volume entitled The

British Civil Servant by W. A. Robson and others (London, 1937) finds con-

siderable room for criticism in the existing arrangements. Class preference

and isolation from non-bureaucratic life are particularly commented upon.
COMMENTS AND COMPARISONS. An account of British Civil Service Per-

sonnel Administration may be found in a pamphlet bearing that tide, by
Morris B. Lambie, which was reprinted from House Document No. 602,

70th Congress, 2nd Session, and issued by the Government Printing Office

in 1929. Materials for comparison with other countries are printed in

Leonard D. White, Civil Service in the Modern State (Chicago, 1930), and in

his British Civil Service (New York, 1935), as well ^s in another volume by
the same author (with others) entitled pivil Service Abroad: Great Britain,

Canada, France and Germany (New York, 1935). Harvey Walker, Training

Public Employees in Great Britain (New York, 1935) is excellent and covers a
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wider range than its title might indicate. Ramsay Muir's volume on How
Britain is (governed (3rd edition, London, 1935) contains a trenchant criticism

of the way in which the civil service has developed into a bureaucracy

(pp. 37-80). The chapter on "Government by Amateurs" in Sir Sidney
Low's Governance of England (pp. 199-217) is both interesting and suggestive.

Samuel McKechnie, The Romance of the Civil Service (London, 1934) may also

be mentioned. Instructive articles on various phases of the civil service ap-

pear from time to time in the journal entitled Public Administration.

DOCUMENTS. Among public documents are the Fourth Report of the Royal

Commission on Civil Service (1914), portions of which are printed in E. M. Sait

and D. P. Barrows, British Politics in Transition (New York, 1925), chap, iii,

the Report of the Committee Appointed by the Lords Commissioners of His Majesty's

Treasury (1917), the Final Report of the Treasury Committee on Recruitment of the

Civil Service (1919), the Report of the Joint Committee on the Organization of the

Civil Service (1920), and the Report of the [Tomlin] Royal Commission on the Civil

Service (19,29-1931).

The Whitley council system is described in Leonard D. White, Whitley

Councils in the British Civil Service (Chicago, 1 933) .

For a comparison of the British civil service with that of France, reference

may be made to Walter R. Sharp, The French Civil Service: Bureaucracy in

Transition (New York, 1931), and for a comparison with American practice

the most useful book is Lewis Mayers, The Federal Service (New York, 1922).

Other references may be found in Sarah Greer, A Bibliography of Civil Service

and Personnel Administration (New York, 1935).



CHAPTER VIII

THE HOUSE OF LORDS

The same reason which induced the Romans to have two consuls makes it

desirable that there should be two chambers; that neither of them may be ex-

posed to the corrupting influence of undivided power, even for the space of a

single year. John Stuart Mill.

The British parliament consists of two chambers, known as the

House of Lords and the House of Commons. The House of Lords is

commonly spoken of as "the second chamber"; but

I.AWMAKING historically it is the first, being the oldest legislative
BODY IN THE body in the world. It has had a continuous existence,
WORLD. . / i , o r i

with a single brief interruption, for more than ten

centuries. In a previous chapter something was said about the origin

and early history of the Lords; it grew out of the Great Council

which, in a way, was the successor of the Saxon Witan. Its original

members were the magnates of the realm, the great landowners,

bishops, and barons. The king on his throne presided over them.

There was a time when they had all the powers of parliament on the

principle thatv'those who owned the land should rule it.'y But

democracy fought its way up the centuries and the Lords gradu-

ally lost most of their legislative strength. Even at the height of its

power the House of tords was not a very active or aggressive body.

During the great crises of English history, according to Gilbert and

Sullivan, rfc **did nothing in particular and did it very well." That

is a sure way for a legislative body to lose authority.
/

THE PEERAGE

To understand the composition of the House of Lords it is neces-

sary to know something about the peerage, what it is and what it

is not. On this subject of peers and peerages the
THE PEERAGE. . . , , , , T-T .

average American has rather cloudy notions. He is

aware that there is a certain element in the British population known
as the nobility, tjhe members of which sometimes many American

heiresses, and he has observed that they have a variety of titles
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duke, carl, marquis, viscount, baron, and so forth. But what these,

ranks imply, or which has precedence* over the other he usually

does not know, nor does he very much care. In the minds of'

most Americans the peerage is not an institution but an an-

achronism.

Yet the student of English" government cannot so lightly brush

aside those princes and lords who "are >but the breath of kings,
JX

for both the peerage and the House of Lords have

woven themselves deeply into the British political TANGE%

system. The peerage constitutes the top stratum

in British society; were it to disappear the social hierarchy of the

United Kingdom would have to be recast. The House of Lords is

an integral part of the British political and judicial systems; its

composition and powers must be understood by anyone who desires

to know how the laws are made and appeals decided. Thomas

Carlyle once said of the Corn Laws that they were too absurd to

have a chapter, so he omitted them. But he did not thereby con-

tribute much to the enlightenment of his readers on matters of

fiscal policy. We would think poorly of an Englishman were he to

write a treatise on American government with no mention of Tam-

many Hall, the spoils system, the new deal, or the gerrymander,

merely because he regarded these things with a personal aversion.

The importance of political institutions is not diminished by ignoring
them.

The term peers originally meant equals, but the British peerage
is a body which contains men and women of widely different ranks*

It is sometimes said that the princes of the royal

family constitute the first and highest gradation in

the peerage, but this is not strictly true. The princes,

as such, are not members of the peerage at all. But the eldest son of

a British king is
gukfr

f
Cornwall by birth and becomes Prince bf

Wales by a bestQwal of that title, ihe king's second son (when he

has a second son) .becomes Duke of York, and still younger sons

have other ducal titles conferred on themT It is as dukes and not

as princes that these members of the royal family belong to the

peerage of the United Kingdom. As peers of the blood royal, how-

ever, they outrank all other peers. So, in
reality^

there are only five

regular gradations in the British nobility dukes/ marquises, erjs,

viscoilhts, and borons. 5*
~~"""*'

The rank of duke made its first appearance in 1337 when the
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Black Prince became Duke of Cornwall. Dukedoms have always
been given sparingly, and today there are fewer

GUISES',

MAR"

t^ian tnirty dukes in the entire peerage. It is the

EARLS, vis- highest rank that can be conferred upon anyone
COUNTS, i

BARONS.
COUNTS, AND

outside the royal family. Next come the marquises,
of whom there arp twenty-seven, the earls who

number about one hundred and thirty, the viscounts who form a

relatively small element (about seventy), and the -barons who are

the most numerous element, over fgur hundred and fifty in all. 1

These figures, by the way, do not include members of the Scottish

and Irish peerages. Taken all together the House of Lords has

about 750 members.

All ranks in the peerage (with the exception of the law lords and

the ecclesiastical dignitaries, as will be explained in a moment) are

hereditary. The eldest son of a peer becomes a peer

REDITARY*
E"

on ^s ^atner
'

s death; until then he is a commoner, an

ordinary citizen, with no special privileges. The

younger sons and daughters also pass into the ranks of ordinary

citizenship although in many cases they bear courtesy titles.
2 Most

1 The rank of earl goes back to Saxon times, and that of baron to the Norman
period. The rank of marquis dates from 1385, and that of viscount from 1442.

No new ranks in the peerage have been created, therefore, for nearly 500

years.
2 These "courtesy" titles add to the outsider's confusion. He reads about

the doings of Lord John Russell, Lord Hugh Cecil, and others in the House of

Commons and wonders why men with such titles are sitting in the lower House.

It means that these statesmen are younger sons, commoners, with courtesy titles.

But what are courtesy titles? The matter may be explained in this way: The
eldest son of a duke, a marquis, or an earl {but not of a viscount or baron)

usually makes use of one of his father's subsidiary titles as a courtesy title during
his father's lifetime. Nearly every peer in the higher ranks of the peerage has

one or more subsidiary titles, some have nearly a dozen of them. They usually
indicate the gradual progress of themselves or their ancestors from the lower to

the upper ranks of the peerage. Thus the Duke of Devonshire is also Marquis
of Harrington, Earl of Burlington, and Baron Cavendish. His eldest son,

accordingly, is by courtesy known as Lord Hartington, but during his father's

lifetime he is not a member of the peerage and does not have a seat in the House
of Lords. All younger sons of peers are entitled to the prefix "Honorable,"
and by a'well-recognized social usage the younger sons of dukes and marquises
are known as "Lord John So-and-So," or "Lord George So-and-So," as the

case may be. The same general rules as to courtesy titles apply to the daughters
of peers, except that for some mysterious reason the daughters of an earl are

known as "Lady Mary So-and-So" or "Lady Gwendolen So-and-So" whereas
their brothers have only the prefix "Hon." Perhaps the most familiar courtesy
title of the past generation was that borne by Gladstone's colleague, the Marquis
of Hartington.
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of those who constitute the peerage have inherited their rank, but

new peers are often created by the crown.

Special emphasis should be given to the point that there is only
one peer for each peerage. Save for'the one who holds the title all

other members of the family are commoners. And THE BRrnsH
save for the one who inherits the title all of them PEERAGE is

remain commoners. Thus the* great majority of those
NOT A CASTE -

who are born sons and daughters of peers pass into the ranks of com-

mon folk and are assimilated there. This, above all things else, has

differentiated the British peerage from Continental European institu-

tions of the same general type. In France, before the Revolution,
all the children of a nobleman became and remained members of

the noblesse. As a result the French nobility grew to be a very large

body, with a consequent cheapening of its
s prestige. Likewise it

became a caste, a privileged order, with no overflow into the ranks of

the people. In England, on the other hand, the peerage has never

been a close corporation. Men who are born commoners become

peers; men who are born sons of peers become commoners. This

fluidity is its greatest source of strength. Any British subject can

become a peer by reason of his own merits, if he possesses them.
'

xTo
that extent the peerage is a democratic institution. )

THE LORDS OF PARLIAMENT

Not all members of the peerage are Lords of Parliament, but only

peers of certain designated categories. On the other hand some
members who are not hereditary peers have been MAM/WM M.pKANUriES OF

given seats. Before the union of England and Scot- THE PEERAGE:

land in 1707 all English peers of whatever rank sat

in the House of Lords, and all Scottish peers sat in i. THE PEER-

the Scottish upper House. By the terms of the union

it was provided, however, that while all English

peers should continue to have seats at Westminster
2

the peerage of Scotland should be represented by LAND.

sixteen members only. These sixteen are elected

for each parliament by the whole body of Scottish 3. OF GREAT

peers, which now numbers less than fifty in all.
1 Even-

BRITAIN '

tually the old Scottish peerage will disappear, for no additions

1 Some of the Scottish peers* however, have titles in the English peerage or

in the peerage of Great Britain as well. Thus the Duke of Buccleuch sits in the

House of Lords as Earl of Lancaster.
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have been made to it since the union of 1707. The same is true

of the old peerage of England. Nearly all additions during this

period of more than two hundred years have been to the peerage
of the United Kingdom 'which was established at the time of the

Anglo-Scottish union.

The Irish peerage at the time of Ireland's union with Great

4 THE PEER- Britain (1800) was a large body. To have given all

AOE OF IRE- these Irish peers the right to sit in the British House of
LAND.

Lords was not thought desirable, so it was provided

by the Act of Union that the whole body of Irish peers should select

tvyentv-eight of their members to represent them at Westminster.

This selection is not made, as in Scotland, for the duration of

a single parliament but for life. The only occasion on which

the Irish peers meet to select a representative is, therefore, when
one of the twenty-eight dies or becomes disqualified. It was also

provided in the Act of Union that the total membership of the

Irish peerage should gradually be reduced to one hundred members,
and by 1921 this had been accomplished. The treaty which estab-

lished the Irish Free State made no change in the status of the Irish

peerage or its representation in the House of Lords; but vacancies

in the quota of Irish peers have not been filled since 1922 and it is

assumed that none will be filled hereafter. Thus the representation

of the Irish peerage in the House of Lords will gradually pass out.

At the present time the House of Lords contains about seven

hundred and fifty members, of whom more than six hundred are

PRESENT peers of the United Kingdom, while sixteen are repre-
COMPOSITION sentative peers of Scotland, and about the same

HOUSETOP number are representative peers of Ireland. But

LORDS. the House is not composed of hereditary peers alone.

Its membership includes, in addition, twenty-six "lords

THE "SPIR- spiritual," namely, the two archbishops of the Estab-
ITUAL PEERS."

lished Church (Canterbury and York), together with

twenty-four bishops. Among these the bishops of London, Durham,
and Winchester are always included; the other twenty-one seats are

allotted among the remaining bishops in order of seniority, that

is, in the order of their appointment to office. When a bishop retires

from his ecclesiastical office he loses his right to a seat in the House*

By statute it has also been provided that seven "Jk^d&.Q? ?PP5:tfL
shall be appointed peers for life and have seats in the House of

Lords. These lords of appeal are chosen from among the distin-
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guished jurists of the British empire, and unlike other members of

the House of Lords are paid an annual salary. The reason for add-

ing this legal element to the membership is found in

the fact that
the^House

of Lords is not only a legislative

chamber but a court of appeal from the lower courts of

England, Wales, Scotland, and Northern Ireland. And since a body
of over seven hundred members, most of them with no knowledge of

the law, cannot function as a court, it is necessary to have the judicial

work of the House performed by men who have had legal training.

The functions of the House of Lords as a court are therefore per-

formed by the "law lords" of the chamber who include not only the

seven lords of appeal but the lord chancellor, former lord chancellors,

and any other lord of parliament who holds or has held a highjudicial
office. But these law lords do not form a committee; their sessions

are, officially, sessions of the whole House. In theory any member
of the House of Lords is entitled to attend and to take part in the

hearing of appeals; but of course the lay members never do.

Peers of any rank may be created by the crown at any time and

without any limit as to number. In other words, the creation of new

peers is a matter which the crown decides on the How NEW
advice of the prime minister. Members of the cabinet PEERS ARE

may, and do, present names for their premier's con-
CREATED -

sideration. So do others outside the cabinet circle. On some oc-

casions the king has offered a peerage to a retiring prime minister

before asking the advice of a new one. A few additions to the peerage
are made almost every year. On the other hand, some peerages are

extinguished from time to .time by the death of peers who leave nc

eligible male heirs. It is not necessary that there shall be sons to

inherit the title; in most cases the peerage will pass, in default oi

sons or grandsons, to brothers or even to cousins.

In some instances women have inherited rank in the peerage and

a few women have been made peers in their own right. But none ol

them has yet been permitted to sit in the House of WOMEN
Lords. On two occasions a bill was introduced to give PEERS NOT

them this privilege but in both instances the Lords
m **** HOUSE'

ungallaritly defeated it by a slender margin. The rules of succession

to any title of nobility depend upon the stipulations contained in the

original royal patent which created the peerage. The crown may
fix these rules at its discretion, but the succession must follow some

method of descent already recognized at law.
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A peerage cannot be resigned or relinquished. The heir must ac-

cept his title no matter how much he may be disinclined. If, however,
he is under twenty-dne years of age when he inherits

NATIONS!"
the title he does not take his seat in the House of

Lords till he attains his legal majority. In 1919 Vis-

count Astor tried to get rid of the peerage which descended to him

on his father's death because he wanted to continue his membership
in the House of Commons and could not sit in both chambers; but

he found that this could not be done except by a special act which

parliament refused to pass. And of course a peerage is not trans-

ferable, like property, by sale or gift. A peerage by grant (that is,

an offer of a new peerage) can be declined, but not a peerage by
inheritance. Occasionally some cousin or nephew of a peer, having
lived for a long time in America, suddenly finds himself the heir to

a title. He can evade his new status only by keeping clear of Brit-

ish soil.

The granting of peerages is in part determined by custom, but

to a larger extent it depends upon the temper of the cabinet, with the

prime minister exercising a controlling voice in the

matter ' Custom dictates, for example, that the prime
GIVEN RANK minister himself, or a speaker of the House of Com-

IN^THE
PEER- mOns, on retirement from office, shall be offered a

peerage. The same applies to ministers who have

rendered distinguished public service over a considerable term of

years. Thus William Pitt, the elder, became Earl of Chatham;

Benjamin Disraeli went to the House of Lords as Earl of Beacons-

field; Arthur J. Balfour was raised to the peerage as Earl Balfour,

and Herbert H. Asquith became Earl of Oxford and Asquith.

Distinction in fields other than statesmanship also calls for the be-

stowal of this honor in the military and naval service, for example.

Every student of English history will recall numerous examples
such as the Duke of Marlborpugh, the Duke of Wellington, Earl,

Nelson, the Earl of Camperdown, Viscount Wolseley, Earl Kitch-

ener, Earl Haig, Earl Beatty, Viscount Jellicoe, and many others.

Notable contributions to literature, art, or science are frequently

recognized in the same way, as illustrated by the examples of Baron

Tennyson, Baron Kelvin, Baron Lister, Baron Avebury (Sir John
Lubbock), Viscount Bryce, and Baron Passfield (Sidney Webb). (And

thCE&are not a few who have crept into the ranks of the peerage by
reason of large wealth, judiciously usedJ Munificent gifts to hospi-
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tals, educational institutions and philanthropic enterprises, contri-

butions to the party campaign funds, and other forms of largesse

have helped to further the ambitions of prospective peers. Not in

so many cases, however, as to give warrant for Defoe's sour assertion

that:

Wealth, howsoever got, in England makes

Lords ofmechanics, gentlemen of rakes.

Antiquity and birth are needless here:
5
Tis impudence and money makes a peer.

New peerages are usually granted on certain anniversary occa-

sions, the king's birthday or New Year's Day. As a rule the honors

are worthily bestowed and the action of the cabinet

is generally approved by public opinion, although
it sometimes happens that an individual name comes

in for newspaper criticism. Some years ago it was predicted that

when a Labor cabinet came into office there would be an end to

the creating of new peerages. But this proved to be a false predic-

tion. Peers have been made with the Labor party in office, and quite

plentifully.
1

Public criticism has been outspoken during recent years in con-

nection with certain elevations to the peerage. In one case a pro-

posed creation was roundly criticized in the House
r T t . i . i . . * t

SOME HOSTILE
of Lords itself, and the peer-designate is said to have CRITICISM

requested that the patent be not issued in this case. AND ITS

* . . , -r , /. , RESULTS.
At any rate it was not issued. In deference to the

general criticism a royal commission was appointed in 1922 to

inquire into the whole matter of bestowing these honors and espe-

cially into the rumors that certain honors could be bought by any
well-to-do citizen who was willing to pay the price in cash. The

investigations of this commission disclosed nothing very reprehen-

sible, but parliament in 1925 established a safeguard by making
4,a misdemeanoir'to give or offer, take or ask" any gift or sum as an

inducement to procure the grant of a title.

In addition the royal commission recommended that a committee

of not more than three members of the privy council, not being
members of the government, should be appointed
to investigate and report to the prime minister upon J^OUAIU,.
each proposed recipient of a peerage or other honors

before his name could be submitted to the king. This committee,
1
Twenty-one of them during the years 1929-1931.
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it was provided, should particularly inquire as to his party con-

tributions. In the event of the committee reporting unfavorably

the prime minister might nevertheless submit the name to the king,

but must inform His Majesty of the unfavorable report. The rec-

ommendations of the royal commission were adopted; a committee

of the privy council was appointed, and all names proposed for

honors are now given a careful scrutiny by it.
1

Knights and baronets are not members of the peerage, although
the rank of baronet is hereditary. Knighthoods are bestowed for

life only. They are of several categories, such as

Knight of the Order of St. Michael and St. George

(K.C.M.G.), or Knight Commander of the Order

of the Bath (K.C.B.). A knight uses his given name and surname,
with the prefix "Sir"; a baronet does the same, with the abbrevia-

tion Bart, after his name.

Men who are already baronets or knights are sometimes promoted
to the peerage, but this is not the usual course. As a rule those who
are made peers have had, no previous title of honor although they

frequently have been members of the House of Commons or have

held other public offices. In the great majority of cases a commoner
who becomes a peer must be satisfied with the lowest grade, that

is, with the rank of baron, but occasionally a commoner of high

distinction is made a viscount, or even an earl, in his initial patent

of nobility.

The recipient of a peerage is permitted, with certain limitations,

to choose his new appellation. Very often he takes it from some place

with which he has been connected by residence or
CHOOSING A wjth which he has had some political connection.

Thus Sir F. E. Smith, when he became an earl,

chose the title Lord Birkenhead because he had been member
of the House of Commons for Birkenhead. Some retain their

family patronymic, as Field Marshal Haig did when he became

Earl Haig. Provided the title has not been already assumed

by some other peer, and provided also that by custom no peer
below the rank of earl may take for his title the name of a county
or county town, he has a free choice. The new peer's wife usually

helps him decide the matter, it is said, and properly so, for the wife

of a peer like the wife of -a commoner is saddled with her husband's

1 See the interesting discussion of "Titles and Honours" in W. Ivor Jennings,
Cabinet Government (Cambridge, 1936), pp. 351-360.
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name. Here is an opportunity to do something that satisfies both

halves of the household. A peerage, of course, does not come out

of the clear sky, and the future title has usually been discussed and

.settled in conjugal conclave before ft arrives. 1

The grant of a new peerage, as has been said, may be declined,

although peerages by inheritance may not, and declinations have

sometimes taken place. Gladstone afforded a con-

spicuous example. On more than one occasion he

was pressed to accept a title of nobility but stead-

fastly refused, even after he retired from public life. But his great

antagonist, Disraeli, accepted a peerage because his health prevented
him from continuing to bear the strain of leadership in the House of

Commons. Rank in the peerage carries no salary from the public

treasury, and members of the House of Lords receive no remuner-

ation for their services. But most peers are well-to-do and many
of them figure prominently among the landowners and captains of

industry in England. To maintain the dignity and manner of living

customary among members of the peerage requires a considerable

income, for even a baron ought to maintain two establishments,

one in London and another in the country.

Members of the House* of Lords have various privileges and are

under certain disabilities. Freedom of speech and freedom from

arrest while the House is in session extends to the

Lords as well as to the members of the lower chamber, op^i^s!
58

For many centuries it was a rule of law, dating back

to the Great Charter of 1215, that a peer could only be tried by his

fellow peers and hence was not amenable to the ordinary courts.

When, therefore, a member of the House of Lords was charged with

a serious offense his case was heard and determined by his fellpw

members in that House. The last occasion on which the House
served in this capacity was more than thirty-five years ago, and the

privilege is now abolished.

1 Tastes differ as widely in names as in attire. Disraeli, as has been said, chose

to be known as Earl of Beaconsfield; Sir Donald Smith became Lord Strathcona;
Sir Max Aiken chose the title of Baron Beaverbrook. Ignatius O'Brien, in 1918,
decided that Baron Shandon would suit his taste; a little earlier Sir Michael
Hicks-Beach became Viscount St. Aldwyn. Kitchener, Beatty, and Jellicoe
deemed their old names good enough. When a new title is selected the old

family patronymic is retained for the use of the daughters and younger sons.

The family name of the Bedfords is Russell; that of the Salisburys is Cecil; that

of the Aberdeens is Gordon; that of the Norfolks is Howard, and that of the

Devonshires is Cavendish.
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Members of the peerage have no votes at parliamentary elec-

tions. Nor, with one exception, are they eligible as candidates for

the House of Commons. The exception (an impor-
PEERS DO NOT . x , . , ,

VOTE AT PAR- tant one) extends to all Irish peers who are not
LIAMENTARY among the Irish representatives in the House oi
ELECTIONS. T i A i T . t 11

Lords. Any such Irish peer may be elected from an

English (but not from a Northern Ireland) constituency. The

disqualification from candidacy does not extend in any case to the

members of a peer's family, but only to the holder of the title. Even

the eldest son of a peer, the heir-apparent to the title, may be elected

to the House of Commons during his father's lifetime. But on suc-

ceeding to the title he must vacate his seat in the lower chamber.

Sons of peers have figured prominently in the Commons on many
notable occasions and in some cases have been its leaders.

PROCEDURE AND POWE.RS

The House of Lords meets in* its own chamber at Westminster.

It is an impressive meeting-place, the most handsome legislative

THE HOUSE chamber in the world, richly upholstered and dowered
OF LORDS IN with a soft light that filters through the magnificent
SESSION.

stained-glass windows. Thftre is an air of leisure and

luxury about it. The sessions of the Lords are coincident with those

of the Commons. When the lower House ends its session the upper
chamber does likewise; but each House can adjourn

separately. Sessions of the House of Lords are pre-

sided over byjthe lord chancellor wbo is appointed by
the crown upon the advice of the prime minister. He sits on a large

couch or divan known as the Woolsack l and puts motions, but he

does not have any disciplinary powers. He does not even have the

power to recognize peers^who desire to speak. When two of them
rise simultaneously the House decides, if necessary, whom it will

hear. This restriction of the presiding officer's power dates back to

the time when the lord chancellor was not a peer but merely an

officer of the king's household. Even yet, as has been said, there is

no legal requirement that he shall be a member of the House, al-

though he usually is such.

1 The term Woolsack originated in the reign of Elizabeth when a statute was

passed prohibiting the exportation of wool from England. The judges in the

House of Lords, in order to show their approval of the measure and to emphasize
the desirability of creating a home market for English-grown wool, had their

bench stuffed with \t.
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The House pf Lords meets regularly ori Tuesdays, Wednesdays,

and Thursdays. Sessions are often held on Mondays also, and

more rarely on Fridays. The sittings^ do not usually

last more than an hour or two and as a rule they are

slimly attended. Out of the seven hundred and fifty members not

more than thirty or forty usually attend except when matters of

some importance are to be discussed. It is said that more than two

thirds of the Lords attend fewer than ten sittings a year. Three

members constitute a quorum to do business, but at least thirty

must be present in order to pass any bill. In the latter part of the

session, however, when bills come up from the Commons the daily

sittings last longer and are better attended. The proceedings are

traditionally dull, although the "full-dress debates" now and then

are of high quality; few questions are ever asked; there are no

estimates of expenditures to be discussed; and the recommendations

of committees are ordinarily accepted with little or no dissent.

On the other hand the rules of the House are so liberal that it is

possible for any peer to initiate a debate, at almost any time and

on any matter of public importance, by "moving for

papers^! that is, offering a resolution asking that cer- D
R
DEBATES.

tain official documents be laid before the House. In

this way public attention may be drawn to any question and a full

discussion may be had in the Lords at a time when the pressure of

business in the Commons precludes a long debate there. During
such discussions the standards of debate in the Lords are quite up
to (or even above) those of the popular chamber, for the House of

Peers contains a number of good speakers. What is more, they

are men who speak to the point. Speeches in the House of Lords

are not made for the benefit of the press gallery. A peer has no

constituents to humor or impress. He represents no one but himself.

Politically the House of Lords is one-sided, the Conservatives being

in an overwhelming majority. There is never any doubt as to the

outcome of a vote when party lines are drawn; but on most ques-

tions the House does not divide that way.
The House of Lords has two special powers which it does not

share with the House of Commons. First, it is a su-

preme court of appeal for the hearing of certain civil POWERS OF

and criminal cases, but its judicial work is performed
THE HOUSE

/
^^ LORDS.

by a very small proportion of its membership, as

has been shown. In the second place it is the body which hears
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and determines impeachments brought by the House of Commons.
This is an ancient prerogative of the Lords; it goes

back to the days of the Saxon Witan. Before the de-

velopment of ministerial responsibility it was a func-

tion of great importance inasmuch as it afforded the only means of

calling the king's advisers to account. It was through the power
of impeachment that parliament managed to acquire its control

over the actions of the crown. During many centuries this power
was freely used, but it has now dropped into abeyance. One can

scarcely conceive of a situation, under the existing parliamentary

system, in which it would be necessary to impeach any British offi-

cial. A vote of the House of Commons requesting his removal from

office would be enough, for no ministry could deny such a request

and remain in office.
1 And if it should be necessary to penalize any

public officer, otherwise than by removal from office, the ordinary
courts afford an adequate process.

Aside from financial measures any public bill may be introduced

in the House of Lords. Financial measures must originate in the

LEGISLATIVE Commons. As a matter of usage, however, very few

FUNCTIONS: legislative proposals except private bills (see Chapter

XII) ever get their first reading in the upper chamber.

INTRODUCTION Nine tenths of the public measures begin their journey
OF BILLS.

jn ^ commons . The result is that during the early

weeks of a session the Lords have almost nothirig to do. Then, as

the House of Commons gets into its stride, the bills come up in

larger numbers and for a time the peers are amply provided with

work. It has frequently been proposed that the cabinet should

fairly apportion 'the introduction of government measures to both

chambers, thus avoiding idleness at the beginning of a session and

congestion at the end"; but this suggestion has not found favor.

There would be little advantage in setting the Lords to work on

important measures until after the attitude of the lower chamber

has been determined.

THE CONTROVERSY WITH, THE COMMONS

Until 1911 it was technically the privilege of the Lords to reject

any bill, even a money bill. But by non-use the upper House h&d

1
This, of course, would not include the judges, who are removable only on

an address or resolution of both Houses.
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lost its right to amend any financial measure, and in the opinion of

many constitutional lawyers it had also lost, by non-use, its right to

reject such a measure although the Lords themselves REJECTION OF

had never conceded this loss. As to bills other than WLLS ***** up

, .,_
_ BY THE COM-

money bills there was never any question, prior to MONS.

1911, that the House of Lords might both amend and

reject anything sent up by the Commons. The power THE OLD AR-

of rejection was, in fact, used on many momentous *ANGEMENT.

occasions during the nineteenth century^ notably in the defeat of

the first reform bill (1831) and the second Irish home rule bill (1893).

In such cases there was no way in which the Commons could make
its will prevail against the opposition of the Lords. To be sure there

was one potential method of achieving this end, but it was so dras-

tic as to preclude its use on any save the most critical occasions. The
method involved the creation of enough new peers to swamp the

opposition in the Lords.

Under ordinary conditions, when the House of Lords rejected a

measure that had been passed by the Commons there was some

grumbling in the lower chamber but nothing hap-

pened. If the rejected bill was an important govern-

mcnt measure, introduced by the ministers and passed
under their guidance, the prime minister could advise a dissolution

of parliament and a general election on the issue. This would put
the matter before the high court of public opinion for judgment.

Then, if the people upheld the ministry, the Lords were expected to

give way, which they usually did.

It was not until 1909 that a deadlock between the Lords and

Commons arose in such form and assumed such bitterness as to com-

pel the making of a new provision. In the autumn of

that year Mr. Lloyd George, then chancellor of the ex- R
C *UCT

chequer in the Liberal ministry, brought forward a LLOYD

finance bill or budget which proposed the levy of cer- BUDGET.
tain new taxes, more particularly some new taxes on

land. As these taxes would bear heavily upon the owners of

large estates, the House of Lords rejected the measure and also

defeated various other bills which had been passed by a majority
in the Commons. The lower House showed its resentment by

adopting a resolution which declared the action of the Lords to be

a breach of the constitution and a usurpation of the privileges of

the House of Commons. But the Lords stood their ground and the
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prime minister decided to request an appeal to the voters. Accord-

ingly a general election took place in the early days of 1910. During
this campaign the question of

"
clipping the wings

"
of the Lords

formed an important issue. The Liberals were successful at the

polls and having repassed the finance bill in the Commons, sent it

for the second time to the upper chamber, whereupon the Lords

accepted the verdict of the country and gave their assent to the

measure.

But the Liberals were determined that the relations between

the two chambers should be clarified in such way that it would

THE PARLIA- no l nger be necessary to hold a general election in

MENT ACT OF order to make the Lords knuckle under. Accordingly a
1911 '

measure designed to limit the powers of the Lords was

introduced by the ministers into the House of Commons. This

bill contained four chief provisions. (First, it stipulated that money
measures, when passed by the House of Commons, should become

law one month after such passage, even though the Lords should

withhold their concurrence, .Second, it gave a definition of money
bills and made provision that in case of disagreement as to whether

a bill came within the definition the decision of the speaker of the

Commons should be conclusive. 1
Third, it provided that any other

public bifl passed by the House of Commons in three consecutive

sessions, with an interval of at least two years between its first and

final passage, should become a law on receiving the assent of the

crown notwithstanding the failure of the Lords to approve the meas-

ure. 2
Fourth, it enacted that the maximum duration of a parliament

should henceforth be five years instead of seven. Parliament, how-

1 The definition is as follows: "Any public bill which, in the judgment of the

speaker, contains only provisions dealing with all or any of the following sub-

jects: the imposition, repeal, remission, alteration, or regulation of taxation;

the imposition for the payment of debt or other financial purposes of charges
pn the Consolidated Fund, or on money provided by parliament, or the variation

or repeal of any such charges; supply; the appropriation, receipt, custody, issue

or audit of accounts or public money; the raising or guarantee of any loan or

the payment thereof, or subordinate matters incidental to those subjects or any
of them."

2 It is stipulated that this provision shall not apply to any measure extending
the duration of parliament beyond its present maximum of five years, or to certain

other specified measures. The two-year interval, to be exact, must elapse between
the date of the first occasion on which the bill receives its second reading in

the Commons and the date of its final passage for the third time. The House of

Commons is authorized to direct in any bill, if it so desires, that the measure
hall not become law unless and until it receives the assent of the Lords.
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ever, can at any time extend its own existence beyond this five-year

term if an emergency so requires, and the very parliament which

passed the Act of 1911 did this during the World War prolonging

its own life for nearly eight years and thus giving a good example
of what a British parliament can do without having its actions de-

clared unconstitutional.

Under the title of the Parliament Bill, this measure for curbing
the powers of the upper chamber was passed by the Commons and

sent to the Lords. The latter, hardly daring to reject m ACCEPT.

the bill without offering some constructive measure ANCE BY THE

of reform in its place, adopted resolutions embodying
LORDS'

an alternative scheme. The ministry thereupon served notice that

another general election would be held unless the Lords accepted
the bill and this threat was presently carried into effect. Once more

the country stood by the Liberals and their allies, the Laborites and

Irish Nationalists and thus assuring the enactment of the reform

measure. Not, however, without a renewed flicker of resistance from

the upper chamber which had to be cowed into submission by a

threat to create new peers, as many as might be needed to pass the

bill. In the end many of the opposition Lords abstained from attend-

ance and the measure passed by a rather narrow margin amid scenes

of intense excitement. The Parliament Act of 1911 embodied the

most important change that had been made in the constitution of

Great Britain for more than a century.
1

PROPOSALS OF REFORM

Proposals to change not only the powers but the composition of

the House of Lords have been made on many occasions, especially

during the past half century. The British House of PROPOSALS
Lords is like the Supreme Court of the United States in FOR THE

that any unpopular action is promptly followed by a J^
R
^*TOE"

clamor fox; a change in its structure or authority. The UPPER CHAM-

rejection of various measures during the eighteen-
BER;

nineties stirred up much popular antagonism among the Liberals,

but when the Conservatives came forward with a proposal to de-

crease the hereditary,element hi the House of Lords by the introduc-

tion of life peerages the Liberals did not take kindly to the plan.

Again, in 1908-1911, when the Lords were in collision with the

1 A full account of the long-drawn-out controversy between the two Houses
is given in Emily Allyn, Lords versus Commons (New York, 1931).
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Liberal ministry, various other projects of reform were broached.

The most notable of these was the Lansdowne plan

DOWNE^LAN which contemplated a House of about 330 members,

partly of peers and partly of laymen, chosen by a

rather complicated process.
1 This was intended as an olive branch

to the Liberals in the endeavor to halt the enactment of the Parlia-

ment Bill, but it was coldly rejected. Other proposals were put
forward from various sources and in the end a parliamentary com-

mittee or conference under the chairmanship of Lord Bryce was

appointed to study them all. It consisted of thirty members drawn

in equal numbers from the House of Lords and the House of Com-

mons, and representing all three political parties.

This conference, in 1918, made a long report with some definite

recommendations. 2 It recommended that the upper chamber be

reduced in size and that it be constituted of two ele-

pLAN
BRYCE

menrts, one third of the members chosen from the

peerage and two thirds by the House of Commons

voting according to regional grou'ps. The term of members was to

be twelve years with one third of the membership chosen quadren-

nially. In case of disagreement between this second chamber and

the House of Commons it was recommended that the matter be

referred to a joint conference made up of thirty members from each

.chamber. This report met strong opposition, particularly against

the proposal for settling disagreements by joint conference.

Instead of urging these recommendations, therefore, the cabinet

appointed a committee of its own members to consider the question

and in 1922 five resolutions were submitted to the

POSED RESO House of Lords for discussion. 3 But the Lords dis-

LUTIONS OF
played no enthusiasm for the ministry's plan and it also-

met with a rather frigid reception in the country at

1 One hundred peers were to be chosen by the whole body of the peerage,
one hundred persons were to be appointed by the crown either from the peerage
or outside^ one hundred and twenty persons were to be elected by members of

the House of Commons sitting in regional groups. Five bishops were to be chosen,

by the whole body of bishops.
2 The report is printed in H. L. McBain and Lindsay Rogers, The New Con"

stitutions of Europe (New York, 1922), pp. 576-601. A full discussion of its merits

and defects may be found in H. B. Lees-Smith, Second Chambers in Theory and

Practice (London, 1924), pp. 216-235.
8 The following were the resolutions:

1. That this House shall be composed, in addition to peers of the blood royal,
lords spiritual, and law lords, of: (a) members elected, either directly or indirectly,
from the outside; (b) hereditary peers elected by their order and (c) members.
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large. There was a feeling that it would be unwise to do any half-

hearted reforming of the hereditary House, especially when such

action involved an increase of its powers. At any rate the five

resolutions were pigeonholed when the Lloyd George coalition

ministry went out of office in 1922.

There the matter has rested during the intervening years. From
time to time discussions of the matter have taken place in the House

of Commons, but nothing tangible has come of them.
r ,. . . ,. , * i *. i. i. t SUBSIDENCE
These discussions indicated a good deal of feeling that OF THE

the House of Lords ought to be reorganized, but they
MOVEMENT

.. , , . , ,7 . . , FOR REFORM.
also disclosed a wide divergence of opinion as to what

form the reorganization should take. At least a dozen plans for

reforming the House of Lords have been brought forward from

various quarters and discussed, but all of them seem to be open to

serious practical objections.

So the organization of the House remains unchanged. It has

found salvation in the fact that none of the proposed substitutes

seems to promise improvement. It is probably true, THE FUTURE
as John Bright once said, that (a hereditary House of OF THE

Peers'cannot endure forever in a free country, yet it
HOUSE<

will doubtless continue to endure until something to take its place
is devised and agreed upon.) Englishmen, as a rule, prefer to bear

the ills they know than to fly to others they know not of. It is not

practicable to have an upper House constituted like the Senate

nominated by the crown, the numbers in each case to be determined by statute.

2. That, with the exception of peers of the blood royal and the law lords,

every other member of the reconstituted and reduced House of Lords shall hold

his seat for a term of years to be fixed by statute, but shall be eligible for reflec-

tion.

3. That the reconstituted House of Lords shall consist approximately of 350

members.
4. That while the House of Lords shall not amend or reject money bills, the

decision as to whether the bill is or is not a money bill, or is partly a money bill

and partly not a money bill, shall be referred to a joint standing committee of

the two Houses, the decision ofwhich shall be final. That thisjoint standing com-
mittee shall be appointed at the beginning of each new parliament, and shall

be composed of seven members of each House of Parliament, in addition to the

Speaker of the House of Commons who shall be ex officio chairman of the com-
mittee.

5. That the provisions of the Parliament Act, 1911, by which bills can be

passed into law without the consent of the House of Lords during the course of

a single parliament, shall not apply to any bill which alters or amends the con-

stitution of the House of Lords as set out in these resolutions, or which in any
way changes the powers of the House of Lords as laid down in the Parliament
Act and modified bv these resolutions.
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of the United States because Great Britain is not a federal state.

The method used in constituting the French Senate would be prac-

ticable in Great Britain, but that body is not regarded by English-

men as a model worth copying.

Most people agree that an upper chamber in any well-organized

government should serve as a check on the lower chamber, that it

THE BASIS OF should provide a safeguard against hasty and ill-

A BICAMERAL considered legislation. For that reason the members
SYSTEM.

o|.^ twQ chambers OUght not to be chosen from the

same districts in exactly the same way. On the other hand they

ought not to be selected in such widely different ways that the two

chambers will reflect irreconcilable points of view and get them-

selves into continual deadlocks. How to organize the two chambers

on a different basis, yet on a basis not too different that is a prob-

lem which Great Britain has not yet been able to solve.

But why not abolish the upper House altogether and get along

with a single chamber? The members of the Bryce Conference were

IATWV xirvr A unanimous in their belief that such action would be un-
Wrtx IMVJl A
SINGLE wise. They agreed that there are at least four distinct
CHAMBER.

ancj essentjai functions that cannot be well performed
save by a second chamber. These four functions are as follows:

1. The examination and revision of bills brought from the House of

Commons, a function which has become more needed since, on many oc-

casions during the last thirty years, the House of Commons has been

obliged to act under special rules limiting debate.

2. The initiation of bills dealing with subjects of a practically non-

controversial character which may have an easier passage through the

House of Commons if they have been fully discussed and put into a well-

considered shape before being submitted to it.

3. The interposition^ so much delay (and no more) in the passing of

a bill into law as may be needed to enable the opinion of the nation to be

adequately expressed upon it. This would be specially needed as regards

bills which affect the fundamentals of the constitution or introduce new

principles of legislation, or which raise issues whereon the opinion of the

country may appear to be almost equally divided.

4. Full and free discussion of large and important questions, such as

those of foreign policy, at moments when the House of Commons may
happen to be so much occupied that it cannot find sufficient time for

them. Such discussions may often be all the more useful if conducted in

an assembly whose debates and divisions do not involve the fate of execu-

tive government.
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Englishmen are in the habit of saying that the House of Lords

represents nobody while the House of Commons represents every-

body. But if the House of Lords were "reformed" and

given a representative character the situation would

be different. Then it would represent somebody. Like

the American Senate it would attempt to take a coordinate share

in legislation. The House of Commons would no longer have su-

premacy; it would merely be part of a system of checks and balances.

Naturally the Commons does not want a reform of that sort. It

does not desire to build up a competitor of its own kind. "I don't

want to say a word against brains," says one of the characters in

Gilbert and Sullivan's lolanthe, "but with a House of Lords composed

exclusively of people of intellect, what's to become of the House of

Commons?" That, indeed, is what the commoners want to know.

So the strength of the House of Lords, paradoxical as it may
sound, arises from its weakness. By becoming weaker it has grown

strong. At best it can now delay legislation; it can no

longer thwart the will of the popular House. With its THAT ARISES

fangs drawn it is no longer a menace to democracy,
FROM WEAK-

hence the need for reform has lost much of its urgency.
It is an anomaly, of course, that so small a body as the British peerage
should bulk so large in the affairs of a great nation, but no American

need cross the Atlantic to find anomalies in an upper chamber.

That one duke should have the equivalent of a thousand votes

cast by plain citizens is an absurdity, to be sure, but it is just as gro-

tesque that Nevada, with a population of eighty thousand, should

have the same representation in the Senate of the United States

as New York with ten million. Americans will explain, of course,

that this is because it is so stipulated in the Constitution of the

United States, to which Englishmen will reply that the hereditary

structure of the House of Lords has been embedded in the Con-

stitution of Great Britain for ten times as long.

THE VALUE OF THE UPPER CHAMBER

The essential functions which a second chamber ought to perform
have been stated in the preceding pages. To what extent does the

House of Lords perform them satisfactorily? On the whole it ap-

pears to be doing its job fairly well. It examines and revises non-

financial measures. It insists, when the occasion arises, that ample
time be given for a full public discussion of such bills before they be-
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come part of the law of the land. It compels sober second thought
and gives opportunity for passions to subside. It says,

UTILITY OF now and then, to the House of Commons: "The opinion
THE HOUSE OF of fa^ country seems to be about equally divided on this

matter. Suppose you hold up the bill until the people

have a chance to discuss it further." It is rarely alleged in England,
as it is so often in the United States, that measures are railroaded

through. On the other hand the House of Lords has not shown

itself disposed, during recent years, to go beyond its province and ob-

struct the passage of measures which the country is clearly in a mood
to accept. It has accepted the diminution of its powers with as good

grace as one might expect peers of the realm to show. Its members no

longer feel irritated because great questions of public policy are vir-

tually being settled by the House of Commons alone. To quote once

more those comic opera interpreters of the British constitution, Gilbert

and Sullivan:

The noble statesmen do not itch,

To interfere in matters which

They can not understand.

The procedure followed by the House of Lords in considering

the various measures which come before it is different from that

THE COURSE ^ t 'ie Commons. In the Lords there are no standing
OF BILLS IN committees for public bills. All bills, after two formal
THE LORDS.

readings, are debated in Committee of the Whole

House before being read a third time. Debates in the House of

Lords, when they take place, cannot be shut off by using the closure.

If amendments are adopted in the upper House, the measure goes

back to the Commons for concurrence. Then the Commons either

agrees to the amendments, or insists on its own way, or some com-

promise is reached by an informal conference. Failing this, the

bill is deemed to have been rejected, and the Commons must then

decide whether the measure is of sufficient importance to warrant

its repassage in accordance with the procedure laid down by the

Parliament Act.

There is a common impression that the House of Lords, being

composed for the most part of men who have inherited their titles,

THE HIGH *s inferior to the House of Commons in the quality of

PERSONNEL OF its membership. Taking the entire personnel of the
THE HOUSE.

twQ cjiamkers ancj striking an average, this impres-
sion may be correct, but if one were to select, let us say, the fifty
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ablest members of the Lords and set them alongside an equal

number of the best drawn from the Commons, the Lords would

not suffer by the comparison. The upper House contains in its

ranks some of the foremost statesmen; jurists, theologians, schol-

ars, financiers, and industrial magnates of the kingdom. Many
of its members have been trained by long years of service in the

diplomatic corps, in India, or in the colonies. These are the

men who do the business of the House. Of course there are peers,

plenty of them, who possess neither ability, interest, nor experience

in public affairs; but most of these spend their hours elsewhere.

They rarely darken the doors at Westminster, or if they do, they

are wholly inactive in the proceedings. The peers who regularly

warm the red benches and speak the mind of the upper House

are men who have graduated from the Commons, or who have

administered imperial dominions, who have sat in cabinets or pre-

sided in high courts or gained their peerages by some other form of

conspicuous service.

Is there an upper house in any other country that has included

among its members during the past forty years a more striking or

more diversified array than is represented by Salis- A PART OF

bury, Lansdowne, Grey, Balfour, Asquith, Birken- THE ROLL

head, Reading, Tennyson, Kelvin, Bryce, Playfair, Lis-
CALL-

ter, Cromer, Milner, Curzon^Haldane, Kitchener, Haig, Rothschild,

Beaverbrook, Northcliffe, and Passfield? Some of these, it is true,

never took much part in the debates, for they were not politicians

in any sense of the term. But the mere presence of these names on the

roll of the House would at least seem to indicate that the chamber

which some Englishmen (and most Americans) would believe to be

ripe for reform possesses its fair quota of brains and eminence. It

is not without reason that the House of Lords has sometimes been

called "the Westminster Abbey of living celebrities."

So while the House of Lords is unrepresentative in the usual

sense of the term it is not altogether unrepresentative of the best

in British national life in industry, finance, agriculture, com-

merce, law, religion, and scholarship. There are plenty of low-

voltage peers, it is true, but most of them stay away from parlia-

ment. And there are also some men of the same quality in the

Senate of the United States, but they do not stay uncounted when
the roll is called.



154 GREAT BRITAIN

HISTORY. The most convenient source of information concerning the

early development of the upper chamber of Great Britain are Luke O.

Pike, Constitutional History of the House of Lords (London, 1894), the same au-

thor's Political History of the House of Lords (London, 1901), A. S. Turberville,

The House of Lords in the Reign of William III (Oxford, 1927), and the same

author's House of Lords in the Eighteenth Century (Oxford, 1927). A. F. Pollard,

The Evolution of Parliament (new edition, London, 1 926) is strong on the ear-

lier period. May and Holland, Constitutional History of England (new edition,

3 vols., London, 1912) contains much that is interesting on the later period.

DESCRIPTIVE. An excellent survey is included in F. A. Ogg, English Govern-

ment and Politics (2nd edition, New York, 1936), pp. 317-362. General de-

scriptions of the House of Lords, its composition and powers, may also be

found in W. R. Anson, Law and Custom of the Constitution (5th edition, Ox-

ford, 1922), Vol. I, chap, v; J. A. R. Marriott, Mechanism of the Modern

State (2 vols., Oxford, 1927), Vol. I, chap, xv; and A. L. Lowell, The Govern-

ment of England (2 vols., New York, 1908), Vol. I, chap. xxi.

THE INTER-HOUSE CONTROVERSY. The clashes between Lords and Com-
mons during the past hundred years are described in G. Lowes Dickinson,

Development of Parliament during the Nineteenth Century (London, 1895), also in

J. H. Morgan, The House of Lords and the Constitution (London, 1910), Ram-

say Muir, Peers and Bureaucrats (London, 1910), Emily Aliyn, Lords versus

Commons: A Century of Conflict and Compromise, 7830-1930 (New York, 1931),

and H.Jones, Liberalism and the House of Lords (London, 1912). A volume by
Adrian Wartner on The Lords: Their History and Powers, with Special Reference

to Money Bills (London, 1910) is useful on the particular phase of the sub-

ject with which it deals.

PRIVILEGES, IMMUNITIES, AND PRESENT MEMBERSHIP. On matters relating

to the legal status of the peerage the standard work is F. B. Palmer, Peerage

Law in England (London, 1907). Mention should also be made of Sir Thomas
Erskine May, Parliamentary Practice (13th edition, London, 1924). A. P.

Burke's Genealogical and Heraldic History of the Peerage and Baronetage, commonly
cited as "Burke's Peerage," gives detailed information concerning all

holders of titles.

THE VALUE OF AN UPPER CHAMBER. Discussions concerning the purpose
and value of an upper House may be found in Sir J. A. R. Marriott, Second

Chambers (new edition, Oxford, 1927), H. B. Lees-Smith, Second Chambers in

Theory and Practice (London, 1923), G. B. Roberts, The Functions of an English

Second Chamber (London, 1926), H. J. Laski, The Problem of a Second Chamber

(Fabian Tract, No. 213, London, 1925), W. R. Sharp, Le probleme de la

seconde chambre et la democratie moderne (Bordeaux, 1922), Ramsay Muir, How
Britain is Governed (3rd edition, London, 1933), chap, vii, and H. W. V.

Temperley, Senates and Upper Chambers (London, 1910). The chapter on

this subject in J. S. Mill's Representative Government is still worth reading al-

though it was written many years ago.



THE HOUSE OF LORDS 155

PROPOSALS OF REFORM. The various proposals to reform the House of

Lords are dealt with in W. S. McKechnie, The Reform of the House of Lords

(Glasgow, 1909), W. L. Wilson, The Case for the House of Lords (London,

1910), C. Headlam and A. D. Cooper, House of Lords or Senate? (London,

1932), Lord Merrivale, The House of Lords: Its Record and its Prospects:

Possible Reforms (London, 1935), A. L. Rowse, The Question of the House of

Lords (London, 1934), and the Report of the Conference on the Reform of the Second

Chamber (1918), commonly known as the Bryce Report.



CHAPTER IX

THE HOUSE OF COMMONS: THE SUFFRAGE

The individual is foolish, and the multitude for the moment is foolish when it

acts without deliberation; but the species is wise, and when time is given to it,

always acts right. Edmund Burke.

A history of voting would be a history of government, indeed a

history of civilization. But if anybody with an antiquarian turn of

THE LONG mind should desire to study the evolution of the suffrage

STORY OF THE from primitive times to the present, no country would
SUFFRAGE.

afford him a better field for his purpose than Great

Britain. Men have been voting in that kingdom, under a variety of

conditions and restrictions, for about a thousand years. There has

been no break in this continuity, even during epochs of civil war

and revolution. Representative institutions passed out of existence

in the great countries of the Continent during the seventeenth and

eighteenth centuries but in Britain they hung on, although at times

by a rather precarious grip. There has never been a single year,

from the time of Alfred the Great to the present day, in which Eng-
lishmen did not elect somebody to represent them somewhere in

townshipmote or county court, in borough council or House of

Commons.
Mention has been made of the fact that knights of the shire,

chosen by the representatives of the freeholders in the county

court, were summoned to the Great Council at various
THE BEGIN- ...... . . ,

NINGS OF times during the thirteenth century and that these
POPULAR

county representatives became in time a regular ele-
SUFFRAGE. .

ment in parliament. It will also be recalled that the

boroughs were summoned to send representatives to parliament and

that these borough representatives combined with the knights of the

shires to form the House of Commons. The knights were chosen at

the meetings of the county court by the common assent of all the

freeholders of the county; the borough representatives were elected

by all the burgesses or freemen of the borough. British parliamentary
suffrage besran. therefore, on a basis that was at least democratic

156
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in theory, with no precise distinction between the qualifications for

voting in counties and boroughs. This was not the result of a revolu-

tion in 1215 or at any other date. The Great Charter may have

been revolutionary in some of its provisions but it extended the suf-

frage to nobody who did not have it before. The right of the freeman

to have a voice in the election of his local rulers far antedated the

victory of the barons over John Lackland. It was, in theory at

least, the earliest basis of English local government.
1

But the suffrage did not forever remain democratic, even in theory.

In the reign of Henry VI (1429) provision was made that none

should vote in the counties except those who held free- THE j^^.
hold land with a rental value of at least forty shillings TION AGAINST

per year. This was a sweeping disfranchisement inas-

much as many freehold estates, perhaps the majority of them, had

a rental value of less than forty shillings. The "forty-shilling-free-

holder," however, determined the election of members of the House

of Commons in the counties of England from that date to the passage

of the Great Reform Act in 1832.

Meanwhile the suffrage in the towns was also narrowed, although
not as a result of any special enactment. The theory that every
freeman had a right to vote remained in existence, HOW THE
but the definition of a freeman became steadily less SUFFRAGE WAS

comprehensive. In some towns the list of freemen was
NARROWED -

confined to those who held land under certain forms of tenure, or

who paid certain forms of local taxation. In others it was whittled

down to gild-members or members of certain industrial organiza-

tions. In some boroughs, indeed, men could only acquire "the

freedom of the town" by being born the son of a freeman, or by

marrying a freeman's daughter, or by paying a fee into the town

treasury. In very few towns were the requirements exactly alike;

each developed its own rules, precedents, and practice. But in

general, during the interval between the fifteenth and the nineteenth

centuries, the borough suffrage everywhere grew more restricted; this

development being assisted by the king who desired to control the

House of Commons and found that towns with few voters could be

more easily controlled than those which had a large number.

Now it may seem at first glance surprising that the masses of the

1 For a full account of English mediaeval suffrage and elections see M.
McKisack, The Parliamentary Representation of the English Boroughs during the

Middle Ages (New York, 1932).
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people, both in country and town, should have permitted the

MEDIAEVAL franchise to be so easily taken away from them. But

ELECTIONS IN this is only because in modern times the people have
ENGLAND. come to look upon the suffrage as something worth

fighting for. Nobody looked upon it in that light five hundred years

ago. No salaries were then paid to members of parliament from the

national treasury; each county or town had to defray the cost of its

own representation. Often the election went to anyone who could

be induced to pay his own expenses. Sometimes there was great

difficulty in getting anybody to do this. Hence towns occasionally

sent petitions to the king asking that they be relieved of the burden

of sending representatives to parliament. Much oratory has been

spilled in declamations about the way "our Anglo-Saxon forefathers

fought for the right to vote," but the sober prose of it is that nobody

thought the right to vote worth fighting for until about a couple of

hundred years ago.

It was only when the House of Commons began to get the upper
hand in government that representation in it came to be looked upon

SUFFRAGE as a privilege*
1 Meanwhile the suffrage requirements

RULES BECOME had become chaotic. In the counties every forty-
CONFUSED.

shilling-freeholder was entitled to vote, but there were

many different forms of freehold tenure. In some towns the right to

vote had been granted to nearly all the adult male inhabitants; in

others not one per cent of the population were "freemen of the

town." In some boroughs the suffrage included all "pot-wallopers,"

that is, all adult males who had possession of any premises in which

food could be cooked. So it often happened that when a man's

house burned down he left the chimney standing and on the eve of

an election might be seen kindling a fire in it as evidence of his

political qualification. In Others none but members of the municipal

corporation could vote. Membership in this corporation might be

obtained by birth, by marriage, by purchase, by grant, in a dozen

different ways. Every town was a law unto itself. Whether a man
could vote depended on where he lived.

Representation in the House of Commons, moreover, was not

distributed according to population; every county and every bor-

ough, whatever its size, had two members. Under these conditions

it is a travesty on the facts to say that the House of Commons, prior

1 For a full account see P. A. Gibbons, Ideas of Political Representation in

Parliament, 1651-1832 (Oxford, 1914).
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to the great reform of 1 832, represented the people of Great Britain.

The total population of Great Britain and Ireland in 1831 was about

twenty-four millions, of whom nearly ten millions

would have been entitled to vote under a system of

universal suffrage. As a matter of fact the number of

those who actually possessed the right to vote was less than a mil-

lion, and probably a good deal less. England during the first quarter

of the nineteenth century was not a democracy in fact. Nor was the

United States for that matter. Both countries were governed by the

upper classes of society. As Blackstone put it, England was ruled by
"the gentlemen of the kingdom."

1

The worst feature of English government at this time was not

the narrowness or diversity of the suffrage but the gross inequality

of the counties and towns which sent two members each
i ,- -i r 11 INEQUALITY

to parliament. No general redistribution ot seats had OF REPRE-

been made for a long time. Meanwhile some bor- SENTATION IN

oughs and counties had stood still or diminished in

population, while others had greatly increased. The Industrial

Revolution, with its introduction of steam power and smoke-belching
factories had changed the face of the country. It drew off population
from some rural districts until they had almost no inhabitants at

all; on the other hand it crowded tens of thousands into the newer

factory towns such as Manchester, Birmingham, Leeds, and Shef^

field. Yet the depopulated boroughs kept sending members to parlia-

ment while the new centers of population got no increased represen-

tation and in some instances had no representatives at all. This was

not the result of a sinister design on anybody's part; it was merely
the product of the great economic change. Population had shifted;

the distribution of scats in parliament had not. It was the old story

of laws and political institutions failing to realize that a new era

had .come.

The result was a horde of "rotten boroughs" all over the country.

Most of these were old towns from which the inhabitants had de-

parted, leaving only the ruins of their homes and a THE
well-filled graveyard behind them. What had been "ROTTEN"

thriving towns at the beginning of the eighteenth
BOROUOHS -

century were being turned into sheep farms at the beginning of

the nineteenth, raising wool for the new steam factories. "The

1 See the panegyric on the government of England which concludes Book iv

of Blackstone's Commentaries.
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shepe have become such greate devowerers and so wilde'' lamented

one writer of the time, "that they pluck up and swallow down the

very men themselves." Old^Saruaa was the classic example of

OLD SARUM these blighted constituencies, a flourishing place in

AND CORFE older days, which began to slip during the eighteenth
CASTLE.

century and drifted into the nineteenth without a

singlgJiQuse inhabited. It had seven "freemen," however, all of

them non-residents, and these seven retained the right to elect two

members of parliament. They did it, of course, from among them-

selves. The borough of Corfe Castle was another ghost town; on

the eve of the great reform it consisted of a ruined manor house and

a few dilapidated outbuildings. The owners of this ramshackle

property likewise elected a brace of members to the House of

Commons.
The borough of Qo^nton lived up to its name, for it was down

under water, the sea having swept over it and made it an uninhabit-

DOWNTON a^e salt-marsh; but this catastrophe did not mean

MALMESBURY, that Downton stopped sending members to parlia-
AND BUTE.

ment. A few non-resident freemen attended to that.

Malmesbury had thirteen voters, no one of whom could read or

write. They voted by a show of hands. The Scottish constituency

of Bute, however, was the prize pocket borough of them all. Its list

of freemen contained one name. On election day this lone voter

regularly appeared at the polling place, called the roll, answered to

his own name, moved and seconded his own nomination, put the

question to a vote, and was unanimously elected a member of

parliament.

These decayed boroughs naturally fell a prey to speculators who

bought them for the sole purpose of controlling the representation.

THE SPECU- *n t^s ây a parliamentary bootlegger sometimes

LATION IN managed to get a half dozen or more seats into his pos-
SEATS.

session. The seats then became his "patronage" to sell

or give away as he saw fit. Hence the origin of a term which has

passed into the political vernacular of all English-speaking peoples.

There is not much difference, in fact, between the English patron
of a century ago and the American political boss of today. Often

the patron had an eye to profit and put up the seats for sale to the

highest bidder. This was not done sub rosa, but by open advertise-

ment injthe newspapers. There was a great demand for these

seats, especially among the "nabobs" as thev were called, men who
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had returned from India after making their fortunes. 1
By spirited

bidding they ran the prices up to a high figure and sometimes as

much as three thousand pounds had to be paid for the privilege of

writing M.P. after a bourgeois name.' The House of Commons, as

"the best club in London,'* afforded an opportunity for social ad-

vancement. Lord Chesterfield in his famous letters to his son

(1767) expressed disgust that even noble lords were profiteering in

the sale of their pocket boroughs. Still, some very able men got

their start in politics by the favor of patrons as they have done in

America through the favor of bosses. William Pitt entered the

House of Commons as member for a pocket borough; so did Charles

James Fox.

It should not be imagined, of course, that the majority of the

members in the House of Commons, prior to 1832, were chosen in

this way. But the proportion was sufficiently large to

give these patrons the balance of power. It enabled

them to block every project for widening the suffrage

or redistributing the seats. Moreover, in counties and boroughs
where the electorate was too large to be controlled by a patron,

there was a great deal of open bribery. Some wealthy outsider, seek-

ing to capture the seat, would come in with his gold. The voters

would hold off until they got their price. The polling extended over

a week and in a close election the price went a 'little higher each day.
In the last hours of the polling it sometimes rose to twenty or thirty

pounds per vote. A "freeman of the town" who sold his vote at the

top of the market had no need to work for a living during the rest

of the year. "The House of Commons," said Pitt, "is not repre-

sentative of the people of Great Britain; it is representative of

nominal boroughs, of ruined and exterminated towns, of noble

families, of wealthy individuals, and of foreign potentates." This,

by the way, was the House of Commons which passed the Stamp Act,

placed the taxes on tea, attempted to coerce the colonies, and pro-
voked the American Revolution.

THE GREAT REFORM

The movement for a reform of the suffrage and for a redistribution

of seats began as early as 1775, but for various reasons it made slow

progress. The excesses of the French Revolution gave it a setback.

Then, for a dozen years, Europe was convulsed by the great con-

1 See also below, Chapter XX.
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flict with Napoleon, and it was not until after the Corsican had been

safely caged at St. Helena that the people of Great
THE MOVE
MENT FOR RE- Britain could give due thought to their own domestic
FORMING THE

problems. The close of the Napoleonic War was imme-
SUFFRAOE. ,. ,

diately followed, moreover, by a wave of conservatism,

a resurgence of autocracy such as invariably follows a great Vvar. The
ten years following 1815 were not favorable for the launching of

political reforms. England was tired of Continental turmoils, anxious

to live in tranquillity within her own sea-girt bounds, eager to build

up her own industry, and disinclined to do anything rash. Reform
had to await a change in the national temper.

Great wars are followed by conservative reactions but they also

create problems of economic and social reconstruction which cannot

ITS CONNEC- ke s lved by reactionaries. England after 1815 had be-

TION WITH come an industrialized country with millions of people

Joc
E
iA

N
L
EE
AND

OR
huddled together in mushroom factory towns. Yet the

ECONOMIC authorities did not sense the fact that this redistribu-
REFORM.

t on Q tke pCOpje meant new needs, new problems,

new laws, new politics. Hence there was no town planning, no pro-

vision for water supply or sanitation, no serious attempt to prevent

overcrowding in the houses occupied by the workers. The hours of

labor were long and the pay was low. Women and children in large

numbers were required to work under conditions which menaced

the future of the race. A few social and economic reformers cried

out in protest against the existing conditions, but they were looked

upon as wild asses of the desert. (Pioneers of great reforms usually

are.) Nevertheless they kept on and soon aroused a far-reaching

popular demand for laws in the interest of the factory worker, for a

readjustment of the tax burdens which the war had imposed, and

for an improvement in the conditions of urban life. To this clamor

the unreformed House of Commons made no response, hence it

gradually dawned upon the people that no program of social or eco-

nomic betterment could be put into effect until parliament had itself

been reconstructed. Political reform, in other words, must comefirst.

Political reconstruction, however, was not an easy thing to

achieve, for the obstacles were great. Peers and patrons were in the

way. The inherent conservatism of the middle-class

Englishman, his fondness for old traditions, his aver-

sion to drastic changes these were hard to overcome.

The movement for political reform did not show much progress
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until 1832 when, by a fortunate combination of circumstances, a

Whig ministry came into power. The next year it ventured to bring

in a reform bill. The House of Commons passed it; the Lords threw

it out; the Commons passed it again.
1A bitter conflict then ensued

between the two chambers and the issue was for a time in doubt.

In some countries such an impasse would have led to civil war.

But ultimately the Lords gave way and the Great Reform

Act of 1832 went on the statute book. A revolution in the

spirit of English government was accomplished without firing a

shot.

The Act of 1832 is perhaps the most important statute ever passed

by the British parliament. First of all it dealt with the redistribution

of seats. The act did not provide for a general redis- PROVISIONS

tricting, nor did it adjust representation to the number OF THE GREAT

of voters in each district, but it cleared away the most
REFORM AGT -

glaring inequalities. The rotten boroughs and pocket t REDIS.

boroughs were for the most part obliterated from the TRIBUTION OF

list of constituencies. Some of the smaller boroughs
SEATS -

were consolidated while others had their representation reduced

from two members to one. In this way nearly one hundred and

fifty seats were gained for distribution among the more populous
new towns and counties. The act gave at least one representative

to every populous community.
In the second place the Great Reform Act overhauled the suffrage

requirements. Parliament might have taken this opportunity to

make the suffrage uniform in both counties and bor-
2 WDEK-

oughs, but did not do so. The old distinction between ING OF THE

county and borough suffrage was retained. In the
SUFFRAGE -

counties the franchise was extended to include not only the forty-

shilling-freeholders but tenants of lands having certain higher rental

values. In the towns a uniform suffrage was substituted for the old

diversity of requirements, by enfranchising all "rate-paying occu-

pants who were assessed on a rental value of ten pounds or more

per annum," in other words any occupant of premises having an

assessed rental value of a dollar a week or thereabouts. But it did

not extend the suffrage to lodgers, or those who merely rented

furnished rooms, hence it went considerably short of full manhood

suffrage. Still it is estimated that the Act of 1832 added more than

half a million voters to the lists, thus nearly doubling the total

number.
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LATER SUFFRAGE EXTENSIONS

While this measure quieted public clamor for the moment, it did

not bring the reform movement to an end. The constituencies were

T ctr, still uneven; the secret ballot had not yet come into
JLJnc oLUIiJJ *

REFORM ACT, use; elections continued to extend over several days;
1867 ' and electoral corruption was still prevalent. Groups
of militant reformers known as Chartists kept up a spectacular

campaign for a new Magna Garta, a new charter of liberties which

would guarantee manhood suffrage, equal constituencies, the secret

ballot, annual elections, and other democratic reforms. Chartism

did not succeed in its program, but the drift of public sentiment

eventually became strong enough to compel a further widening of

the suffrage. Strange to say, the Conservatives were the ones who
fathered the Second Reform Act of 1867, a measure introduced by
the Disraeli cabinet. This adroit Jewish premier stole from the

Liberals their best political ammunition.

The Act of 1867 provided for a further redistribution of seats by

taking members from the smaller constituencies and giving them to

the larger ones. It also extended the suffrage in both

counties and boroughs, more particularly by including

all "ten pound lodgers"
}

in the borough lists.
1
Although

this extension stopped short of manhood suffrage, it added almost a

million voters to the electoral lists, or about twice as many as had

been admitted by the Great Reform Act of thirty-five years before.

Much tinkering with the electoral laws took place during the

next two decades, mostly in attempts to remedy specific defects in

the electoral system. The secret ballot was brought

Toi885?
67

into use O 872); the practice of keeping the polls open
for a whole week was abolished and elections were con-

fined in each constituency to a single day. Finally, a drastic law

for the suppression of corrupt practices was enacted (1883). A
further extension of the suffrage was granted in 1884 and a consid-

erable redistribution of seats took place in 1885.

From this latter date to the close of the World War there were no

considerable changes in the system of electing members to parlia-

ment. Voting continued to be related, in some way

roi9i8.
885

or ot;her
>
to tne ownership or occupancy of property.

But this was not so undemocratic an arrangement as

1 That is, lodgers paying at least ten pounds a year as rental for their lodgings*
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it sounds, because owners, occupants, and lodgers constitute the

great majority of the adult male population in any country. On the

other hand the requirement that every voter should be an owner,

a tenant, or a lodger, did disfranchise a good many farm laborers,

domestic servants (coachmen, butlers, etc.), as well as sailors and

other persons whose occupations required them to move about

frequently from place to place. It is estimated that about two million

names were kept off the lists in this way. Moreover none of these

electoral reform acts gave the suffrage to women.

There was a movement for woman suffrage in Great Britain

before the outbreak of the World War, but it had made little head-

way. During the war, however, it gained strength THE DEMAND

by reason of the willingness with which thousands of FOR WOMAN

British women went to work in munition factories,
SUFFRAGE -

thus releasing large numbers of men for active military service.

Public opinion swung over to the view that the women whose

sacrifices helped to save England ought to be given a share in govern-

ing England. Yet it did not seem wise to precipitate a controversy

over this issue while the war was raging. So the problem of settling

the basis of a new electoral law which would grant equal suffrage

and make various other changes without starting a controversy in

parliament was referred to a large conference representing all the

political parties and presided over by the speaker of the House of

Commons. This conference agreed on a report, some provisions

of which were in the way of compromises to secure unanimity. On
the basis of this report a new electoral law was drafted.

This statute, which passed parliament without difficulty, is

known as the Representation of the People Act (1918).
l The old

distinction between county and borough constitu- THE ACT OF

encies was retained in this statute, but the suffrage
1918 -

qualifications were now (for the first time) made ITS CHIEF

uniform in both. Hence the distinction between PROVISIONS:

1 8 George V, c. 64-65. A supplementary statute, known as the Representa-
tion of the People Act, No. 2 (10 & 11 George V, c. 35), was passed in 1920.

It will be noted that the English practice is to designate acts of parliament by
titles which give a clue to their contents. Thus, the Housing of the Working
Classes Act, the Defence of the Realm Act, the Government of Ireland Act,
the Government of India Act, and so on. To the student of political history
this has an obvious advantage over the American plan of tagging measures

with the names of congressmen. Such designations as the Sherman Act, the

Volstead Act, the Harrison Act, the Mann Act, the Wagner Act, etc., convey
no intimation as to what the law deals with.
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county constituencies and borough constituencies is no longer of

any practical importance. A borough member is one
1. ABOLISHED 7 l L

.

THE OLD DIS- who represents a large town or city; a county mem-
TINGTION ker is one who represents a group of smaller towns,BETW* KN

i f i -r*

COUNTY AND villages, and rural districts. But both are chosen
BOROUGH at the same time, in the same way, and by the
SUFFRAGE.

'

i i i ,

same suffrage. Each county and borough member

represents approximately the same number of people. The present

quota is about 75,000. In the United States the quota for each con-

gressional district is about 275,000. Hence a congressman rep-

resents on the average nearly four times as many people as a

member of parliament.

The main provisions of the Act of 1918, however, related to an

enlargement of the voters' lists. The franchise was widened so that

2 GAVE ^ now mclu(ies every male British subject twenty-one
VOTING years of age and over, who has lived in any con-

ALLA^DULT stituency or in an adjoining constituency for at least

MALE CIT- three months prior to the annual compilation of the
IZENS.

voters' register. Or, if he occupies an office, shop,

or any other business premises in the constituency, he may be en-

rolled as a voter though he is not an actual resident. 1 But the act

put a limit on plural voting. Prior to 1918 a man who occupied

property in several constituencies could vote in each of them, and

as the elections were not held in all the constituencies on a single

day he could travel around from one place to another in time to

cast his ballot in each. Thus it sometimes happened that a man who
had an office in London, a summer cottage in Brighton, a shooting

lodge in Scotland, and a country house in Surrey could qualify

as a voter on each of these premises and cast several ballots at a

general election. This is "Ho longer possible. No one, under any

circumstances, may now vote in more than two constituencies.

If he be an occupant in one constituency and a resident in another,

he may vote in both. 2

In addition, all British subjects who hold degrees (except honorary

degrees) from certain universities are entitled to cast their ballots

for the election of those members of parliament who represent the

1 The premises must have a rental value of at least ten pounds per annum,
that is, a little more than four dollars per month.

2 A resident is one who actually lives in a place; an occupant does not live on the

premises as in the case of an office or factory.
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universities (see pp. 172-173), and may also vote in the constituen-

cies where they reside; but in that case they may not
3 UNIVER.

also claim qualification as occupants of.business prop- SITY REPRE-

erty. Thus the principle of "one man, one vote,"
SENTATION -

is not yet established in Great Britain although as a matter of fact

the great majority of the electors have one vote only. The number
of those who are entitled to a second vote under the existing laws

is considerable, but it forms a very small fraction of the total electo-

rate and many of those who possess the right do not exercise it.

The question of woman suffrage gave the parliamentary leaders

a great deal of difficulty in 1918. Logic seemed to dictate that if

women were admitted to the suffrage, they should
. , .

4 - GAVE
be

#
admitted on equal terms with men. nut even VOTING

logic has to reckon with the realities, and everyone
RIGHTS TO
WOMEN

knew that Great Britain had suffered a serious reduc-

tion in man-pow
Tcr by reason of the war. If the two sexes were

placed on an equality, therefore, the women would considerably

outnumber the men on the voting lists. Even those who favored

woman suffrage were not sure that the creation of a preponderantly
feminine electorate would be a wise action to take at a time when
the nation was still in the throes of a struggle for existence (February,

1918) with the outcome of the war still in doubt.

After much deliberation, therefore, a compromise between logic

and the interests of British man-power was reached by the establish-

ment of a twofold restriction on woman suffrage. BUT WITH AN

First, it was provided that women should not be AGE DIFFER-

eligible to vote until the age of thirty, and second,
ENTIAL -

that they must either be occupants of property or wives of occupants.

The Act of 1918 further arranged that a woman over thirty years

of age, if a business occupant in one constituency and residing in

another, might vote in both, as in the case of male voters.

The action of parliament in providing an age differential for the

safeguarding of political masculinity was of course not altogether

satisfying to the woman suffrage organizations of
THIS AGE

Great Britain. Hardly was the ink on the statute dry LIMIT is NOW

when they began their agitation for an amendment REMOVED -

to this compromise provision. The old guard of anti-suffragists

put up a hard fight against "votes for flappers" as they called it,

but unavailingly, for in 1928 an equal franchise bill was brought
in by a Conservative ministry and passed both Houses. The voting
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age for women was reduced to twenty-one and all other legal dif-

ferentiation between male and female suffrage was swept away.
Five million more names were thus put on the parliamentary voters*

lists, bringing the total electorate up to about twenty-seven millions

or more than half the entire population.

In the United States the same suffrage requirements are established

for national, state, and municipal elections; but in Great Britain

this is not yet the case. The voters' lists used in

parliamentary elections vary somewhat from those

SUFFRAGE used in municipal elections. In national elections

PARED
C M"

there is virtually universal suffrage, with the custom-

ary qualification of citizenship and residence; but

in municipal elections the suffrage is still hitched up with ownership
or occupancy. No one is eligible to vote at these elections unless

he (or she) is an owner or occupant of some premises or the husband

or wife of an owner or occupant. Hence it is that a man (or woman)
may be a parliamentary voter but not a municipal voter, for the

local suffrage is more restricted than the national.

There are certain disqualifications which render both men and

women ineligible to be enrolled as voters at parliamentary elections.

The list of disqualifications is sometimes facetiously

stated to include "criminals, idiots, aliens, paupers,

and peers." Criminals and idiots, while confined in

public institutions, are not permitted to vote. Nor may anyone be

enrolled unless he is a British subject by birth or naturalization. The
term British subject, however, includes everyone who owes allegi-

ance to the king and is not restricted to the inhabitants of the British

Islands. It includes Canadians, Australians, South Africans, East

Indians, as well as Englishmen, Irishmen, Scotsmen, and Welshmen.

Members of the peerage are excluded from voting at parliamentary
elections because they are adequately represented in the House of

Lords; but in municipal elections this exclusion does not apply.

The right to vote at all elections, both parliamentary and municipal,
was formerly withheld from paupers, that is, from those who are

supported by the public poor relief funds; this disqualification was

abolished by the Act of 1918; but paupers who are maintained in

public institutions do not get their names on the voters' list because

they are not deemed to have satisfied the residence requirement.
Voters may also be disfranchised by the courts on conviction for

certain corrupt practices at elections.
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Thus, by successive steps, the British suffrage has been widened

and made democratic over a period of one hundred years. In 1831

the parliamentary voters of Great Britain numbered THE MARCH
less than one-twenty-fourth of the population; from OF DEMOO

1832 to 1867 the proportion was about one sixteenth.
RACY '

From 1867 to 1885 it stood at one twelfth, but from the latter year
to 1918 it went up to one seventh. The Act of 1918, by admitting
a large number of women voters, raised the proportion to one third,

and the Equal Franchise Act of 1928 hoisted it to more than one

half. Thus the British electorate has moved from four per cent to

fifty-five per cent of the population in the course of a hundred years.

This of itself will give one some idea of what has been termed "the

irresistible march of democracy."

THE PRE-REFORM SUFFRAGE. The best history of the English parlia-

mentary suffrage prior to 1832 is that given in the two volumes on The

Unreformed House of Commons: Parliamentary Representation before 1832 by Ed-

ward and Annie G. Porritt (2nd edition, 2 vols., Cambridge, 1909). A
later work in the same field is L. B. Namier, The Structure of Politics at the Ac-

cession of George III (2 vols., London, 1929). J. Holland Rose, The Rise and

Growth of Democracy in Great Britain (London, 1897) gives a comprehensive
account in briefer form. The story of the "rotten boroughs" may be found

in Charles Seymour and Donald P. Frary, How the World Votes (2 vols.,

Springfield, Mass., 1918), Vol. I, chaps, iv-v. Mention should also be

made of G. S. Veitch, The Genesis of Parliamentary Reform (London, 1913),

G. M. Trevelyan, Earl Grey and the Reform Bill (London, 1920), P. A. Gib-

bons, Ideas of Political Representation in Parliament, 1651-1832 (Oxford, 1914),

and J. R. M. Butler, The Passing of the Great Reform Bill (New York, 1914).

SINCE THE ACT OF 1832. The later extensions of the suffrage are discussed

byO. F. Christie, The Transitionfrom Aristocracy, 1832-1867 (London, 1927),

Homersham Cox, Reform Bills in 1866 and 1867 (London, 1868), J. H. Park,

The English Reform Bill of 1867 (New York, 1920), Charles Seymour, Elec-

toral Reform in England and Wales, 1832-1885 (New Haven, 1915), and Sir

Hugh Fraser, Representation of the People Acts, 1918-1921 (London, 1922). The

pre-war period is covered in H. L. Morris, Parliamentary Franchise Reform in

Englandfrom 1885 to 1918 (New York, 1921).

A full discussion of the Act of 1918 may be found in G. P. W. Terry,

The Representation of the People Act, 1918 (London, 1919), W. H. Dickinson,

The Reform Act of 1918 (London, 1918), A. O. Hobbs and F. J. Ogden, The

Representation of the People Act (London, 1918), and J. L. Seager, Parliamen-

tary Elections under the Reform Act of 1918 (London, 1921).
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WOMAN SUFFRAGE IN GREAT BRITAIN. The winning of woman suffrage

in England is discussed in W. L. Blease, 7 he Emancipation of English IV omen

(London, 1913), Emmeline Pankhurst, My Own Story (New York, 1914),

M. G. Fawcett, The Women's Victory and After (London, 1920), and R.

Strachey, The Cause; A Short History of the Women9
s Movement in Great Britain

(London, 1928).



CHAPTER X

THE HOUSE OF COMMONS:
NOMINATIONS AND ELECTIONS

Representative institutions will probably perish by ceasing to be representa-

tive. ... A tendency to democracy does not mean a tendency to parliamentary

government or even toward greater liberty. W. E. H. Lecky.

Members of the House of Commons are the only persons con-

nected with the central government of Great Britain who are

chosen by popular vote. All others owe their posi- THE ORDI.

tions to inheritance or appointment. The country NARYCONSTIT-

is divided into parliamentary districts or constituen-
W^CIES.

cies, and for the most part each constituency elects one member.

There are, however, some two-member constituencies. The present

House of Commons contains 615 members, distributed as follows:

England, 492; Wales, 36; Scotland, 74; Northern Ireland, 13. Each

member of the British House of Commons (with the exception of

the university members) represents on the average about 75,000

people. According to the Constitution of the United States there

must be a redistricting after each decennial census; in Great Britain

there is no such requirement either by law or by custom. Parliament

rearranges the constituencies at irregular intervals; the last general

redistricting was in 1918, while the one before that was in 1885. Thus

there has been only one reapportionment in more than fifty years.

It is of interest to note the way in which this redistricting is done.

In 1918 the first step was to appoint a Redistribution Commission

composed of persons in whose integrity and independ- HOW THEy
ence the House of Commons had confidence. This ARE MAPPED

commission was directed to prepare a plan for the
OUT '

redistribution of seats, but the principles which they were to follow

were laid down by the House in resolutions which had been agreed

upon by all parties. The commission held local inquiries all over

the country and thereafter drafted recommendations which were

finally embodied in a bill, placed before parliament, and passed
with no substantial changes.

171
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This procedure might seem to give opportunity for gerrymander-

ing, but English political traditions are strongly against anything
of the kind and there has been virtually none of it.

MANrawNo. All the constituencies, so far as is practicable, follow

historical boundaries; they include a single town, or

two contiguous boroughs, or a part of a large city, or what is left

of a county after the towns have been taken out. They are never

constructed by piecing together parts of different boroughs or differ-

ent counties. When a county or a borough is parcelled into two or

more constituencies these are known by names, not by numbers as

in the United States. Thus a member of parliament represents

the West Derby division of Liverpool, or the Darwen division of

Lancashire, whereas a member of Congress sits for the tenth Mas-

sachusetts district, or the eighth Illinois congressional district.

. Not all the seats in the House of Commons, however, are allotted

to boroughs and counties. The older British universities have for

THE UNIVER- many years been entitled to representation in the

SITY CONS-TIT- House of Commons, and fifteen seats were allotted
UENCIES.

to all the universities by the Act Of 1918 . This rep
.

resented a slight increase over their previous quota. By the with-

drawal of the* Irish Free State the number of university members

has been reduced to twelve. Two members are allotted to Oxford

and two to Cambridge, one to the University of London, three to

the four Scottish universities (Edinburgh, Glasgow, Aberdeen, and

St. Andrews), one to the University of Wales, two to the English

provincial universities (Manchester, Birmingham, Durham, etc.),

and one to Queen's College, Belfast. The voters' lists in these uni-

versity constituencies include all British subjects who hold degrees

(other than honorary degrees), or have fulfilled the stated require-

ments for a degree.

The list of university voters is prepared by the governing body
of the university from its lists of graduates, leaving out those who are

not British subjects. When a university constituencyHOW UNI- .

J
; r i

VERSITY is entitled to several members, as in the case of the
MEMBERS ARE Scottish universities, the election is determined ac-
ELECTED. . . .

cording to the principles of proportional representa-

tion, thus giving the minority a chance to be represented. It is

not necessary that graduates shall come to the university on election

day and vote in person. They are allowed to send their ballots by
mail to the polling officer.
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The practice of according representation to the universities has

existed in Great Britain since the reign of James I. Its origin was

connected with the king's attempt to control the A COMMENT

Commons, but the universities soon ceased to elect ON THE

the royal nominees and sent men of sterling inde-
SYSTEM*

pendence to parliament. University representation thus becamj a

fixture. Although it involves a departure from certain fundamental

principles in parliamentary representation and offends the dogma of

electoral equality, there has been no serious popular outcry against it,

and in 1918 the number of university members was somewhat in-

creased. 1 The fact that it involves a political discrimination in

favor of the educated classes does not seem to rankle in the British

mind. The universities, as a rule, choose men of ability and of

liberal views. With one or two exceptions they are far from being

strongholds of Toryism. Even the Labor party has a large number
of university graduates in its ranks and among its leaders.

In Great Britain a general election must nominally be held at

least once in every five years, but parliament is supreme in its power
to prolong its own life when it decides to do so. 2 It THE DURA.

did so during the war years 1914-1918, thereby HON OF A

affording a fine illustration of the way in which the
PARUAMENT*

British constitution can be adapted to the needs of the hour. The

Congress of the United States, no matter what the emergency, can-

not prolong its own life for a single day. Whether in war or peace,

there must be a congressional election every second year. British

elections do in fact come oftener than once in five years; sometimes

two have taken place in one year, as in 1910, or three in successive

years, as in 1922-1924. This is because the prime minister can at

any time advise the crown to dissolve parliament and issue writs

for a general election. Occasionally his hand may be forced by the

opposition in parliament, but more often he either lets parliament
run its term, or, with an eye on the drift of public sentiment, decides

to advise a dissolution and a general election when the chances

of victory look promising somewhere near the end of its term.

Naturally the members of the House do not like the idea of a

1 A franchise bill which was brought in by the Asquith ministry in 1912, but

later withdrawn, contained a provision abolishing university representation.
This proposal evoked a great deal of opposition, even from unexpected quarters.

2 But it should be noted that a measure to prolong the life of a parliament is

outside the scope of the Parliament Act, and hence cannot in any circumstances

be passed without the assent of the Lords.
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new election until their full five-year term expires, for an election

campaign means expense to them and the risk of

TAWTY.
CER"

defeat also. But the prime minister is the generalis-

simo, and it is he who decides, with the help of his

cabinet, whether good strategy dictates an appeal to the country.

Having made up their minds, however, the ministers can keep the

decision secret until their own campaign plans are in readiness. On
a few occasions they have been able to "spring an election" upon
their opponents, catching the latter unawares. But the opposition

has learned that it pays to be vigilant and nowadays it is seldom

caught napping. Still the privilege of choosing the time for an ap-

peal to the country gives the ministerial forces a distinct advantage.

So nobody can predict just when the next British election will

come. But whenever a parliament has been in existence for two

FIXING THE or tnree years the political pot begins to simmer.

ELECTION A rumor that parliament is going to be dissolved
DATE.

always finds some believers until it is officially denied.

Presently the newspapers begin to announce "from an authoritative

source," or "on trustworthy information," that a dissolution of

parliament is being considered by the ministry. In the end, after

various false alarms, an official announcement settles the matter by

giving the exact dates for the nomination and the polling. The
interval between this announcement and the date for the nomina-

tions is usually brief, sometimes only two or three weeks. That

being the case, the political parties do not delay the selection of

their candidates until the date of the election is known. They hav*e

them in readiness long before the announcement comes.

NOMINATIONS

The methods by which the parties choose their candidates are

not alike in all the constituencies, and in any event these methods

HOW NOM- can ke Dest explained in connection with a survey of

INATIONS ARE party organization and activities a little later. But
MADE '

the official nomination procedure is very simple. All

that a candidate need do, in order to get his name on the ballot, is

to file a nomination paper signed by ten qualified voters of the con-

stituency. This document he hands to the "returning officer" on

the day designated for the making of nominations. The returning

officers are named ex officio; in a borough the mayor always serves,

and in a county the sheriff. When a constituency spreads over more
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than one borough or county the home secretary designates which

mayor or sheriff is to act. In the university constituencies the vice

chancellor or some similar academic official does duty as the return-

ing officer.

On the day set for making nominations the returning officer

attends at the town hall or court house or other convenient place

and the nomination papers are handed to him by THE PAPERS
the candidates or their agents. One hour is allowed AND THE

for this purpose; then the nominations are closed.
DEPOSIT -

Although only ten names are required on nomination papers it

is customary for the candidates to gather a much larger number,
sometimes several hundred. This is done by way of advertising the

candidate's popularity. With his nomination paper each candidate

must also place in the hands of the returning officer a deposit of

one hundred and fifty pounds sterling. This requirement of a deposit

is intended to discourage frivolous or hopeless candidacies. 1 If the

candidate receives more than one eighth of the total vote on election

day his deposit is returned to him; otherwise it is forfeited and turned

into the national treasury. Some deposits are forfeited at every
election.

Apart from this requirement the most distinctive feature of the

British nomination system is its simplicity. There arc no primaries

as in the United States. So far as the official require-

ments arc concerned, anybody can have his name THE
submitted to the voters if he is willing to risk a few

hundred dollars. Getting ten signatures is no trick in a constituency

of thirty or forty thousand voters. But the deposit is another matter

and serves as a deterrent to those who merely desire to gratify their

personal vanity by getting their names on the ballot. No candidate,

moreover, may announce himself as the representative of a political

party unless he has been formally "accepted" or endorsed by the

regular party officials. And without a party endorsement his chances

of election are next to nil. At any rate it is only on rare occasions

that more than three candidates appear in any single-member

constituency, and until the rise of the Labor party there were usually

not more than two. Sometimes only one candidate is nominated

and when the time for filing papers has expired he is declared elected

unopposed, or, as the English say, "by acclamation."

For many centuries no one could be nominated for election to

1 A similar requirement exists in Japan. See Chapter XLIII.
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the House of Commons unless he possessed a property qualification.

QUALIFICA- This requirement is now abolished. Any British

TIONS OF
subject who is qualified to be a voter may stand for

CANDIDATES. ... . TAr ,. .. ,

election in any constituency. Women are eligible.

It is not necessary, either by law or by usage, that
NON-RESI- . .

'
. i i i i

DENT CANDI- he be a resident of the constituency which he seeks

DATES. to represent. Non-resident candidacies are common,

although perhaps not so common as they used to be. In Great

Britain, as in every other country, the voter naturally prefers one

of his own neighbors to a stranger, provided other things are equal

or nearly so. But British voters are much more ready than those of

other countries to sink this preference if the outsider is a man of

distinctly superior qualifications. In every House of Commons there

are members, sometimes a good many of them, who sit fbr constitu-

encies in which they do not reside and never have resided. Mr.

Gladstone, in his long term of service, sat for five constituencies,

one after another, and did not live in any of them. There is a great

advantage in this absence of a residential requirement, for it enlarges

the field of selection, gives a good man more than a single chance,

and thus helps to maintain high standards of candidacy.

ELECTIONS

The polling takes place on the same day throughout Great Britain

except in the university constituencies. Nominations are made on

the eighth day after the date of the royal proclama-
THE POLLING ^Q^ summoning a new parliament; the polling is

held on the ninth day after the nomination. Prior

to 1918 the returning officer in each constituency was given a certain

amount of leeway in fixing the election date, with the result that the

polling did not take place everywhere on the same day. Certain

counties and boroughs would vote on Monday, others on Tuesday,
some more on Wednesday, and so on for a whole week or longer.

Clerks and counters moved from one constituency to another,

being hired by the returning officers. As they were experts, the

polling-machinery ran smoothly and errors in "counting the votes

were rarely found.

On the other hand this habit of stringing me elections over a

week or two had some objectionable features. It prolonged the

tension and excitement of a general election. It gave the constitu-

encies which voted last an advantage over those which voted first.
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They could see how the election was going and swing to the winning

side, which not infrequently they did. When half the constituencies

had voted the result was usually predictable. This took most of the

excitement out of the election long before it was finished. So the

Act of 1918 provided for a one-day general election as in the United

States. In all the constituencies the polling now occupies the hours

from eight in the morning till eight at night, but the polls may be

opened at seven and kept open until nine, if the candidates so re-

quest, and occasionally this is done in thickly populated con-

stituencies. There is no such general uniformity of polling hours in

American congressional elections. Each state, and sometimes each

city, fixes its own hours for opening and closing the polls.

The register of voters in each constituency is made up and revised

once a year without any reference to whether an election is impend-

ing. Thus the list is always in readiness. The func- HOW THE LIST

tion of preparing it belongs to the registration officer OF VOTERS is

in each constituency. He is usually the town clerk of
COMPILED -

a borough, or the clerk of the county council, as the case may be.

Prior to 1918, when the suffrage was tied up with the ownership or

occupancy of property, it was the practice to compile the voters'

list from the assessment rolls. But since the establishment of universal

suffrage it has become necessary to secure the names by resort to

something like census-taking methods. The compilation is not made,
as in most American states, by requiring the voters to come to a

certain place and be registered. The British registration officer

appoints canvassers who go about from house to house collecting

the names of all those who are qualified to vote. These canvassers,

early in July of each year, make their rounds with a copy of the last

previous list, finding out at each house what changes have taken place

during the preceding year. When they present their reports to the

registration officer, the latter makes up a provisional list which is then

posted in various public places at the town hall, the post office, some-

times even in the vestibules of the churches with an announcement

that all claims and objections must be made within a certain interval.

Anyone who finds that his name is not on this provisional register

may apply to the registration officer to have it put on, and anyone
can object to the inclusion of a name already there.

The registration officer, after hearing such claims

and objections, makes known his decision in each case,

but this decision may be appealed to the courts. After an interval
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has been allowed for the making of such appeals the register is

closed and thereafter no changes can be made in it until the next

revision. Attached to the regular list is a supplementary register

of absent voters. This includes the names of persons who, by reason

of their being in the military or naval service, or for some other good

reason, are likely to be absent from the constituency when an

election is held and hence have asked to be put on the special

register.

In Great Britain the register of voters, when finally closed, is

deemed to be infallible. Under no circumstances may anyone
vote unless his name is on it. The Act of 1918 is

THE LIST, ... , . . T
WHEN RE- explicit on this point and permits no exceptions. It

VISED is HELD matters not that a name was left off inadvertently
INFALLIBLE.

and through no fault of the voter. No officer or court

has authority to make changes in the final register. No one may
"swear in" his vote at the polls, as is sometimes permitted in the

United States. And, conversely, if the name of any person is er-

roneously placed on the list he is customarily allowed to vote even

though he is obviously ineligible. There is some question, neverthe-

less, as to whether the inclusion of a name on the register is absolutely

conclusive evidence that the owner of the name has a right to vote.

For although the Act of 1918 explicitly provides that anyone whose

name is on the register shall be entitled to vote, it adds the qualifying

proviso that this shall not "confer a right to vote on any person who is

subject to any legal incapacity to vote." It would seem, therefore,

that a person who is under age, for example, need not be permitted
to vote if his name should happen to get on the list in error.

The ballot used in parliamentary elections is short, simple, and

bears no party designation. It contains merely the name, address,

and vocation of each candidate. The names are
THE BALLOT. .- .

set down in alphabetical order and each name is

followed by a blank space in which to mark a cross. The ballot is

hardly larger than an ordinary envelope. Ballots are arranged in

pads like counter-checks on a bank counter, and attached to each

ballot by a perforated line is a numbered stub or counterfoil. The

purpose of this counterfoil is to enable the poll clerks to keep track

of the ballots. These counterfoils are torn off before the ballots are

placed in the box and are kept to check up with the total number

of votes cast. The ballots are printed at the public expense under

the supervision of the returning officer and are furnished by him to
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each polling place. The returning officer also designates the polling

places and assigns to each poll a deputy returning officer or presiding

officer of the poll, together with a poll clerk for every five hundred

registered voters. Each candidate is also allowed to have an agent
inside the polling room.

The polling places are usually located in public buildings,

at the town hall, a school, or a courthouse but it is often necessary

to hire space in private buildings as well. Within

the polling room are screened compartments in

which the voter marks his ballot. Then he drops the

ballot into the box and walks out with a feeling that he has done his

duty as a freeborn Briton. The ballot box is merely a covered steel

box with a slot in the lid. It is not a complicated churn-like contriv-

ance with a handle for inserting the ballots, such as is used at

American elections. And voting machines, built like giant cash

registers, are not yet used in Great Britain. When the poll is closed

the ballot box is sealed and sent to the town hall or other head-

quarters where the counting is to take place.

The presiding officer of the poll, the poll clerks, and the agents

of the candidates are all sworn to secrecy. The only function of the

agents is to check off the names of those who vote

and guard against the personation of voters. They VOTERS
N IN

have a right to challenge any voter on the ground
that he is not the person whose name is on the list, but not on any
other ground. Challenges are decided by the presiding officer of

the poll and there is no appeal from his decision. Ordinarily if the

voter makes a sworn statement that he is the person whose name

appears on the list the presiding officer will accept this statement.

Challenges are less numerous than at American elections.

Absent voting has been permitted in parliamentary elections since

1918. Persons who are on the absent voters' list or are unavoidably
absent from the constituencies in which they are

enrolled as voters may appoint proxies to vote for VOTING.

them. These proxy papers are filed with the returning

officer. No person except a near relative or someone who is himself

a voter in the constituency may serve as a proxy. Instead of appoint-

ing a proxy to vote for him, however, the absent voter may obtain

a ballot in advance of the election and send it to the returning
officer by mail, but this alternative is not open to him unless he

mails the ballot from somewhere within the kingdom. A voter who
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is absent at sea or outside Great Britain must use the proxy method

in order to have his vote counted. 1

When the poll is closed, and the ballot boxes brought to a central

place, the counting is done by the returning officer and his assistants.

The procedure of counting the ballots is quite dif-

TOE
N
voTCs.

ferent from that foll wed in the United States where

the work is done at each polling booth. In Great

Britain the first step is to verify the number of ballots in each box

with the total as shown by the poll records. Then all the ballots

from the various polling places are mixed together. This is done in

order that no one may know how the vote stood at any particular

polling place. Only the totals for the whole constituency are an-

nounced; hence no candidate can ever tell from the official count

whether he ran strong in one section and weak in another.

This will sound strange to the ears of any American politician.

Every candidate for Congress insists on knowing the result in each

precinct, and those who are defeated sometimes

MORTEMS spend a good deal of time in a post-mortem analysis

of the figures. But at a British election, after the

thousands of ballots have been shuffled beyond any such possibility,

they are divided into bundles according to the candidates for whom
they have been marked, and the ballots in each bundle are then

counted. Spoiled ballots are taken out and put in a special envelope.

In spite of this centralized counting a large proportion of the results

are announced before midnight on the day of the election. Within

a certain space of time any candidate can demand and obtain a

recount.

The parliamentary conference which prepared the plan for the

Act of 1918 recommended that proportional representation should

THE MOVE- ke established in all constituencies which elected

MENT FOR more than one member. This idea met with great

TK^T^REP- favor in the House of Lords, but was rejected by the

RESENTA- Commons. It may seem surprising that the House
TION '

of Lords, which is, traditionally a conservative body
and indisposed to any changes in political methods, should have

been so eager for the introduction of the proportional plan. The

reason, of course, is that the Lords were shrewd enough to realize

that the rise of the Labor party might soon place the other political

1 A proxy paper, unless cancelled in writing, remains effective so long as the

maker's name continues on the absent voters* list.
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parties in a minority. This is not to imply that the Lords are more

sagacious than the Commons, but their own vicissitudes (as a House)
have perhaps imbued them with a greater respect for the rights of

minorities at least in the abstract. 1

At any rate the issue dropped into the background until 1924

when a Labor ministry was in office and dependent on the support
of the Liberals for keeping itself there. The Labor party had been

agitating for proportional representation but when the issue now
came before parliament the Labor ministry decided not to draw

party lines and risk its hold on office. Instead it gave the Labor

members permission to vote against the plan which many of

them did and it was defeated. But the issue is not yet a dead one.

It has occupied a prominent place in English public discussion

since 1924 and will probably engage the attention of parliament
before long again.

English parliamentary elections are conducted in a dignified

and orderly way, with very little hubbub and virtually no corruption.

It was not so in the old days. Some of Hogarth's

drawings give us an idea of what an English election CAMPAIGNS-
was like in the middle of the eighteenth century.

Hired bullies went about intimidating voters. Day OLD^DAYS
after day, while the voting continued, new hogsheads
of beer were tapped at the expense of the candidates. Fights between

the supporters of each party were of nightly occurrence and no

Marquis of Queensberry rules applied. Heads were broken and

eyes blackened in the name of patriotism. An election in those days
turned bedlam loose in the town. Then, when the last vote had been

polled and counted, the successful candidate was "chaired" by his

friends carried unsteadily above the heads of the crowd with a

motley procession of inebriates following him. It took England some

time to recover from the headache of a general election in the days
of the Georges.,

CAMPAIGN METHODS

But now all this is changed, and something ought to be said about

contemporary British campaigning, for the methods differ a good
deal from those used in American congressional 2 AT .^^
elections. In every British constituency there is,

PRESENT

as will be explained later, a local association and
TIME *

1
Proportional representation is used in some of the university constituencies*
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committee for each party. Each party also has its national or

THE CHOICE central committee. The local associations are respon-
OF CANDI- sible for choosing their respective candidates, but if

DATES.
no gOQCj jQcaj candidate is available, or if sufficient

funds cannot be raised in the constituency, the central committee

is usually asked to help. It responds by "recommending" some non-

resident candidate who is able to pay his own election expenses

or for whom the national organization is willing to put up the funds.

In the latter case, if the recommended candidate is "adopted"
the central committee exercises a considerable influence upon the

local campaign. Even among local aspirants for the party nomina-

tion the influence of the central committee is often a matter of

consequence, the measure of its influence being the extent to which

the local campaign has to be financed from central headquarters.

One of the best ways for an aspiring young man to get into the House

of Commons is to do effective organizing work at the national party

headquarters and eventually get recommended to some constituency

which is shy of good parliamentary timber. Some outstanding

English political leaders have made their start in that way.
In any case, it is desirable that the candidates be placed in the

field early, for no man knoweth the day or the hour when an election

may come. Such matters are not regulated by the

TIONEERING calendar but are in the lap of the gods and the
BEGINS

prime minister. It is also desirable that the candidates

should begin their campaigns early by speaking at

gatherings whenever invited, and by taking every means to broaden

their range of acquaintance in the constituency. So they appear
at public functions of every sort, take an active hand in every good

cause, and put their names on each subscription list that comes

around. In other words they submit to a good deal of polite black-

mailing and try to do it with smiles on their faces. All this is col-

loquially known as "nursing a constituency," and the zeal with

which some of the Labor candidates have outnursed their rivals

is highly instructive.

Usage demands that a candidate shall be open-handed, if he

can afford it, and that he shall keep on nursing his constituency

"NURSING" a^ter ^e ^as Deen elected. Does the parish church

A CONSTIT- need a new bell? Or is the local boy scout troop
UENCY.

raising a fund for a trip to London? Has the village

cricket club a small deficit to be paid off, or is someone needed to



NOMINATIONS AND ELECTIONS 183

provide a prize for the game on a national bank holiday? Candidates

and members are panhandled for all such things without compunc-
tion. Individuals, as well as organizations, come forward with their

palms turned up. There are legal limits to what a candidate may
spend for election expenses; but there are no limits on his contribu-

tions to charity or to any public cause when an election campaign
is not in progress.

Nursing a constituency is not merely a matter of spending money.
It involves time and patience also. The candidate must be in

evidence at church fairs and parish picnics. He must

show himself, betimes, at Rotary Club luncheons

for these institutions have now invaded England.
He must greet all and sundry with a cordial handshake, call them

by name and show an interest in their personal affairs. 1 In the

campaign he must address rallies, submit to heckling, and canvass

voters to some extent. It is no longer possible for the candidate to

make a personal call on all the voters in his constituency. He must

get his friends and supporters to do most of it for him. Yet Gladstone

once called at 2,000 houses in the constituency of Newark, pulling

the doorbells and asking for votes. He liked it, so he said, and

won the election.

But no amount of nursing will ensure a candidate's election if

the tide is swinging strongly against him. In most cases he will

come through or fall with his party in the nation as a whole. Local

conditions do not usually determine the result in individual con-

stituencies. "The successful candidate is almost invariably returned

to parliament not because of his personality nor because of his judg-
ment and capacity, but because of his party label. . . . His own

electioneering is far less important than the impression which his

party creates in the minds of the electors." 2

As soon as the date of a general election is announced, each

candidate issues an address or manifesto to the voters of the con-

stituency and broadcasts it through the mails. In MANIFESTOES
this circular he always emphasizes his party allegiance AND MEET-

or his independent views. The laws permit each
INGS *

candidate to send one circular free of postage. Meetings are then

arranged, usually in halls, but also on the street corners as is the

1 For an intimate account see Frank Gray, The Confessions of a Candidate

(London, 1925).
1 W. Ivor Jennings, Cabinet Government (Cambridge, 1936), p. 362.
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fashion in American cities. At these meetings, even before the

candidate has had his say, the members of the audience are per-

mitted to ask questions. The privilege is mainly utilized by voters

whose attitude is hostile hecklers, they are called, because their

aim is to heckle the candidate into saying something that can be used

against him.

Heckling usually leads to a rapid fire of repartee between the

floor and the platform while the audience displays its leanings

by the relative amount of applause which it bestows
HECKLING. 7

. ... ,,.i,, .

upon the candidate and his hecklers respectively.

Only a quick-witted candidate with a ready tongue can come through
this sort of campaigning with success. Even when the candidate is

a woman, the heckling goes on. It adds zest and humor to the rallies.

Lady Astor, at one of her rallies, was queried by a half drunken

fellow from the back of the hall: "Lady Astor, don't you sometimes

wish you were a man?" "Of course I do," she replied, "don't you?"
The saving grace of it is the tradition of giving everybody, candidates

and hecklers, a square deal. Heckling is an institution which would

not be tolerable but for the British tradition of fair play. Although
it seriously detracts from the decorum of an election campaign and

contributes very little to the elucidation of the issues, the voters

like it and would strenuously object to its discontinuance. Hence

there is much complaint that the use of the radio by candidates is

going to take most of the hilarity out of English election campaigns.
You can turn off the radio but you can't heckle it.

To sonic extent the candidates appeal to the voters through

newspaper advertisements and by posters on the billboards. Not

so much literature is sent to voters throuerh the mails
POIITICAL . .

&

ADVKKTISING as in America. Most candidates employ "sandwich-
IN BRITISH men" who walk up and down the principal streets
CAMPAIGNS.

. . , ,.,i r ir^i
with placards tied to them fore and aft. On them are

printed the party slogans and various catch-phrases importuning
the people to mark their ballots for somebody "and Liberty," or

for somebody else "and Cheap Bread," or whatever slogan seems

to fit the time and place. Cartoon posters play a prominent part

in English campaigns and some of them are very forceful in the

impressions which they manage to stamp on the public imagina-
tion. In the art of political cartooning England is far ahead of other

countries. The billboards, during an election campaign, afford

material for some interesting studies in the psychology of propaganda.
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The most striking difference between British and American cam-

paign methods is to be found in the vastly greater emphasis which

British politicians place upon the personal solicita-

tion of votes. There was a time when candidates CANVASSING

for Congress were in the habit of "heeling" their

districts, going from door to door in quest of support, but the.

number of voters in a congressional district is now too great for

this procedure. A certain amount of personal canvassing is still

carried on in the United States by each candidate's helpers, but this

is not his main reliance for success at the polL. In England the per-

sonal canvass is reduced to a science. Each political party opens
committee rooms in all parts of the constituency and at these rooms

the names of all the voters in the neighborhood are arranged by
streets. Friends and supporters of the candidate are then given

blocks of names to be canvassed. Each name is written on a separate

card with a blank space left for the canvasser's report. The cards,

after the voters have been visited, are brought back to the com-

mittee room marked For, Against, or Doubtful. All the doubtful

voters are than made the target of whatever influence or persuasion

can be brought to bear. Attempts arc also made to secure converts

from among those who have been reported hostile. Nobody is

overlooked in a well-organized campaign.

Every English voter expects to be canvassed on behalf of all the

candidates, and feels himself slighted if he is not. The candidates

and party committees, by the way, are not allowed to hire canvas-

sers; the laws forbid this, and the whole thing has to be 'done by
volunteers. This means, of course, that some of it is well done and

some of it very poorly. The difficulty of conducting these personal

canvasses has been much increased, of course, by the large expansion
in the electorate due to the enfranchisement of women.

Less money, on the whole, is spent in English than in American

political campaigns. This is partly because money for campaign
funds is not so easily raised in Great Britain as in the THE COST OF
United States, and partly because an American con- GETTING

gressional district contains so many more voters
ELECTED -

than a British constituency. Many years ago parliament passed a

statute known as the Corrupt and Illegal Practices Act which aimed

to eliminate electoral frauds and set a maximum limit upon cam-

paign expenditures. This statute, and amending acts, makes a dis-

tinction between corrupt practices and illegal practices. Corrupt
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practices include bribery, intimidation, personation, falsifying the

count things which involve moral turpitude. Illegal practices

include doings which are not wrong in themselves but which tend

to make an election undignified, unduly expensive to the candidates,

or in some other way objectionable. Hence the illegalities comprise
the hiring of canvassers, or bands, or too many committee rooms,

or paying for conveyances on election day.

The laws also set a limit on legal campaign expenditures. This

limit is now fixed at six pence per voter in rural constituencies and

five pence per voter in urban ones the differential

CAMPAIGN being based on the idea that a rural voter is harder
EXPENDI- to reach. In a city of 40,000 voters this allows a
TURES. . .

maximum of about $4,000. All campaign expenditures

must be made through an authorized agent of the candidate,

whose appointment is certified to the returning officer of the con-

stituency. After the election this agent makes a sworn statement of

all his disbursements, including the personal expenses of his candi-

date. This last-named item is important because such expenses are

not usually required to be reported after American elections. At

American congressional elections the maximum is $5,000, but

the number of voters is several times larger than in a British con-

stituency.

A defeated candidate for the House of Commons may petition

to have an election invalidated by alleging corrupt or illegal prac-

tices on the part of the victor or his agents. Such

PROTEST^ petitions are not heard, as in America, by the legisla-

ture itself; they are tried by the courts. When an

election protest is filed in Great Britain the issue is referred to the

King's Bench Division of the High Court, where two judges are

assigned to hear all the evidence without a jury. The court then

certifies to the speaker of the House of Commons its report confirm-

ing or unseating the member-elect. It is not the practice of the judges
to void an election because of merely technical violations. They

require evidence that there has been corruption or illegality on a

scale sufficient to have influenced the result. Hence the voiding of

an election is a relatively uncommon occurrence. If the matter

in dispute relates to the legal qualifications of the elected candidate,

and not to the manner of his election, it is investigated by the House

itself and is not referred to the judges of the High Court for a

recommendation .
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As a rule the members of parliament are brought together at the

earliest possible moment after a general election. This is in accord

with the spirit of the British political system which

demands that members of the ministry, who con-

stitute the administrative branch of the government, MEMBERS TAKE

shall continuously possess the confidence and support ^J^*^*
1*

of a majority in the House of Commons. And the

only sure way to determine whether the ministry possesses this

support is to call the House into session. So long as a ministry con-

tinues in power after a general election without summoning parlia-

ment it is technically administering the affairs of the country without

a mandate from the people.
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and Annie G. Porritt, The Unreformed House of Commons (2nd edition, 2
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York, 1921), Vol. I, pp. 11-65, and inj. L. Seager, Parliamentary Elections
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Money and Politics Abroad (New York, 1932), and the chapter on "Public
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Representation (New York, 1926), also the smaller volume by the same

authors on Proportional Representation The Key to Democracy, published by
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CHAPTER XI

THE HOUSE OF COMMONS: ITS
ORGANIZATION

With all humble and due respect to Your Majesty . . . our privileges and

liberties arc our right and due inheritance no less than our lands and goods, . . .

they cannot be withheld from us, denied or impaired, but with apparent wrong
to the whole state of the realm. The Commons' Apology of 7604.

"Six hundred talking asses, set to make laws, and to administer

the concerns of the greatest empire the world has ever seen." In

one of his irritable moments (which came all too frequently) Thomas

Carlyle thus epitomized the most powerful and the most interesting

of imperial legislatures.

As a representative lawmaking body the British House of Com-
mons has no rival in age, for nearly six centuries have run their

course since "the faithful Commons" began to function

A HISTORY? as a separate chamber. But it is not age alone that

gives the House of Commons its high place among
the lawmaking bodies of the present day. It is a legislature with

virtually unlimited authority. Its powers are unique in their range
and in the absence of constitutional restraint. Parliament and the

House of Commons are to all intents one and the same thing. The
House has supremacy in lawmaking; it controls the finances of the

realm, fixes the jurisdiction of the courts, and dominates the action

of the crown. The procedure of this House, moreover, is far more

picturesque than that of any other representative chamber. It used

to be said that the House of Commons was the best club in London
and certainly there is no other legislative body that commands a

keener rivalry for admission. It is an institution of which Englishmen
are proud, and justly so.

For many centuries the House of Commons has held its sessions

at Westminster, a city which has now become a part of Greater

THE OLDER London. Originally it met in the chapter house or

MEETING- refectory of Westminster Abbey, a structure which

dates from the time of Edward the Confessor, last of

the Saxon kings. Then the Commons moved to St. Stephen's Chapel
188
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within the palace of Westminster, where it continued its sessions

right through the eras of Tudors, Stuarts, and Hanoverians until

1834, when the palace was gutted by fire. Thereupon the new

pala'ce of Westminster, or the Houses of Parliament, as the great

structure is now called, was erected during the years 1837-1852.

The Houses of Parliament flank the left shore of the Thames mid-

way between Chelsea Bridge and the Tower of London. Covering
an area of nine acres they form a vast edifice con- V^ERE THE

taining more than twelve hundred rooms, the largest HOUSE NOW

building in Europe with the exception of the Vatican.
SITS'

The architecture of the building is Tudor Gothic and it is said to

be the most impressive Gothic structure in existence. In the heart

of the pile is a great central hall; to the south of this hall is the green

chamber of the House of Commons; and to the north of it the red

chamber of the House of Lords. Reaching out around these two

great chambers is a labyrinth of lobbies, corridors, committee

rooms, offices, retiring rooms, and other subsidiaries. In various

parts of the building likewise there are libraries, dining halls, and

smoking rooms, as well as living quarters for certain officers of par-

liament such as the speaker, the clerk, and the sergeant-at-arms.

The chamber occupied by the House of Commons is cut off

from all external outlook. The only light comes from windows

above. The room is oblong in shape with a broad THE COM-
aisle running down the center. At one end of this MONS'

aisle is the entrance; at the other end the speaker's
CHAMBER -

chair is placed. There is a sliding brass rail or barrier at the en-

trance, alongside which sits the sergeant-at-arms. None but mem-
bers are permitted to pass this entrance, which is called the bar

of the House. On either side of the aisle are long benches upholstered
in green leather, rising tier on tier. The members sit (or sprawl)

on these benches, with no desks in front of them. No seats are as-

signed to individual members. It is odd, by the way, that this

"best club" should have such deficient accommodation. By crowd-

ing the benches and using some reserved space in the side galleries

it is possible to provide seats for about 450 members; but the total

membership of the House is more than 600, which means that with

anything like a full attendance many are compelled to stand.

But anything like a full attendance is a rare occurrence. Two
hundred is deemed to be a good turnout unless something of great

interest is under discussion. Although no seats are regularly as-
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signed, those members who support the ministry customarily oc-

cupy the benches to the speaker's right while mem-
bers of the opposition sit on his left.

1 The two front

benches which face each other nearest the speaker's

chair are known as the Treasury bench and the front Opposition
bench respectively. The custom of the House is that members of

the ministry sit on the one and the leading personages of the op-

position on the other.

Although members of the House are elected by districts or

constituencies they l(x>k upon themselves as representatives of the

United Kingdom at large. They do not think of their
THE ENGLISH '

THEORY OF own districts first, last, and all the time as many
REPRESENTA- American congressmen and French deputies do. The

House is both a representative and deliberative body;
but deliberation is stressed more than representation. Is it proper
that this should be so? Should a legislator be guided by his own
conscience and patriotism or should he always defer to the interests

and desires of the constituents who elected him?

That is an old question. A hundred and seventy years ago Edmund
Burke dealt with it on the hustings at Bristol, and his speech has

EDMUND become a classic on one side of the controversy.
BURKE'S VIEW Burke declared that a member of the House ought to

maintain the most unreserved communication with the

voters of his constituency; he ought to discover their wishes and give

such desires great weight. To that extent he should serve as their

delegate. "But his own opinions, his mature judgment, and his

enlightened conscience," Burke went on to say,
u
should not be

sacrificed by a member of parliament to any man, or any set of

men, constituents, or outsiders." A member's conscience is a "trust

from Providence, for the abuse of which he is deeply answerable."

He does not derive his conscience from the laws or the constitution.

"Your representative owes you not his industry only, but his judg-
ment also, and he betrays instead of serves you if he sacrifices it

to your opinions."

Some years later, at the election of 1780, Burke returned to a

defense of his position. In another striking speech he declared to his

constituents: "I did not obey your instructions. No, I conformed

to the instructions of truth and nature." But this defense did not

1 When the ministerial party has a large majority, however, the overflow goes
to the left also.
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avail. The resentment of the Bristol voters against Burke's defiance

of their wishes was too strong to overcome and he was obliged to

retire from the contest, badly beaten. During the past century

the constituency of Bristol has been roundly condemned by political

philosophers for having placed its own selfish interest ahead of

parliamentary independence, and thus repudiating so distinguished

a representative; but are there many election districts in any

country that would not do the same if the issue were boldly pre-

sented to them as it was in this instance?

The chief function of the House of Commons is to protect the

people's rights and to assure their liberties. It was for the attainment

of these ends that the House developed. But to whom,r ' A WORD IN
other than to themselves, can the determination of DEFENSE OF

the people's rights and liberties be entrusted? A THE DELEGATE
. , . , r 11 i

THEORY.
government in which a few people, howsoever chosen,

determine at their own discretion what the rights of other people

are, such a government would not be a representative govern-
ment. The will of the voters may be capricious, and their opinions

occasionally erratic; but is there any guarantee that the will and

opinions of an irresponsible parliament would be less so? The
world has tried many ways of winnowing the politically! wise from the

foolish birth, education, lot, election but the experience of cen-

turies has taught that by any of these methods you get a lot of chaff

with the wheat. There is no reason to believe that the judgment of

representatives, in the long run and on the average, is of higher

quality than the public opinion of those who have chosen them.

That is the ultimate justification of the delegate theory .which

Burke scorned.

On the first day of the session the members of the Commons
assemble in their own chamber. If it is a new parliament, that is,

a parliament meeting for the first time after a general HOW .^^

election, the members must begin by electing a HOUSE BEGINS

speaker. But by an ancient tradition they cannot do ITS WORK<

this until the lord chancellor, in the name of the crown, directs it

to be done, and by usage he does this from his place in the House

of Lords. So the commoners spend a few minutes in a buzz oJ

conversation until the official messenger of the Lords (commonly
known as Black Rod),

1

appears and invites the House to come

1 His full title is "Gentleman Usher of the Black Rod." His insignia of office

is an ebony rod lipped with gold.



192 GREAT BRITAIN

across the hall. Whereupon, headed by the clerk of the House, the

commoners troop through the great corridor to the bar of the Lords

where they stand in silence while the lord chancellor announces

"His Majesty's pleasure is that you proceed to the choice of some

discreet and learned person to be your speaker." Then the com-

moners, without a word in reply, wander back to their own chamber

and with the clerk of the House as their temporary mentor proceed
to do as they have been bidden.

The election of a speaker, as will be indicated a little later, is

usually a mere matter of form and takes but a moment. The

/choice must be approved by the crown, but this also

*s a mere formality, the royal approbation being an-

nounced to the Commons by the lord chancellor.

The speaker now takes the oath of allegiance and the members, in

groups of five at a time, do likewise. Then comes another call to the

House of Lords to hear the speech from the throne. 1 Preceded this

time by the sergcant-at-arms, the members once more betake

themselves to the gilded chamber where they crowd into the rear

portion of it and into the galleries as best they can.

The speech from the throne is delivered either by the monarch

in person or by someone whom he designates for this duty. It is

THE SPEECH never a long address and its delivery usually con-

FROM THE sumes but a few minutes. As has already been men-
THRONE.

tioncd, it is prepared by the prime minister in

consultation with his cabinet. It comments upon the general state

of the realm, adds a paragraph or two on foreign relations, fore-

shadows the more important government measures which are to be

introduced, and invites the House of Commons to grant the appro-

priations needed for carrying on the government. But whatever the

speech may contain, the. king has had little or nothing to do with

its preparation. He may, and sometimes does, have a poor opinion
of it. "Did I deliver the speech well?" asked George III on one

occasion. "Very well, Your Majesty," was the reply. "Well, I'm

glad," answered the king, "for there was nothing in it."

When the speech is finished the commoners return to their own
chamber where the speech is reread to them by the speaker. Before

this is done, however, the House advances a dummy bill through its

1 In the case of a newly-elected parliament the election of the speaker takes

place on the first day and the speech from the throne is delivered on the day
following.
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first stage. This is done to demonstrate that it can do business on its

own authority, without waiting for a message from the

crown. The bill selected for this purpose is always the

same, namely, "A Bill for the Better 'Preventing of

Clandestine Outlawries." It has been given its first reading at every

parliament for nearly a hundred years, but is never advanced to a

second reading.

Then the House proceeds to debate an "address in reply" to the

speech from the throne. This address is always in common form,

being merely an expression of loyalty to the crown

and of satisfaction with the recommendations made.

Its adoption is moved and seconded by two private

members from the ministerial side of the House who are designated

for this purpose by the prime minister. The opposition may then

propose amendments to the address, in which case the first debate

of the session is precipitated. As a .rule, however, the address is

adopted without change and the House is then ready to plunge into

its routine business.

The House of Commons meets on Mondays, Tuesdays, Wednes-

days, and Thursdays, at quarter to three o'clock in the afternoon.

On Fridays it meets at eleven in the forenoon. These

Friday sittings are reserved for private business, mo-

tions, petitions, and notices. No meetings are ordinarily

held on Saturday, the chamber being thrown open to visitors on

that day. The forenoons are kept free for committee work. The

sittings of the House usually last through the afternoon and into the

evening. There is no regular adjournment for the evening dinner

hoyr but the chamber is usually well emptied between the hours of

seven and nine, unless business of an exciting nature is before the

House. The rule is that opposed business may not be proceeded withj

after eleven o'clock at night unless on motion of a minister; but un-

opposed business may be continued for a half hour later. At 11 :30

the House adjourns unless certain specified measures are under con-

sideration, in which case it may remain in session all night and

even thrqugh the whole of the next day.
1 The Friday sittings

always close at 4:30 P.M. no matter what business is under con-

sideration.

Despite this possibility of all-night sessions, the rules of the House

1 The longest continuous sitting without adjournment was one which lasted

from Monday afternoon until Wednesday morning, during the session of 1881.
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permit the application of the closure in order to shut off debate, as

will later be explained; and the ministers regularly ask

PUORUM.
LL

the House to limit debate in this way whenever the

dilatory tactics of the opposition are seriously interfer-

ing with the progress of government measures. Forty members ol

the House constitute a quorum, which is only about seven per cent

of the entire membership. In the American House of Representa-

tives the requirement is a majority, or two hundred and eighteen

members. Although the actual attendance at sittings of the House

of Commons is relatively slim, many other members are within

reach in the lobbies, the smoking room, the library, the restaurant,

or during fine afternoons on the terrace. They are at hand when
needed if any question is pressed to a vote. But when the House

is plodding its way through routine matters the back benches yawn
in emptiness. In fact a great deal of business is done with fewer than

forty members present, in other words without a quorum, for the

speaker pays no attention to the quorum requirement unless some

member asks for a count.

THE SPEAKER

The speaker is the most conspicuous figure in the House. 1
Despite

his title, he never speaks in debate nor does he say more than a

minimum in any other connection.(He is supposed to

SPEAKER speak for the House, not to
it.)

His position is as old as

the House itself and his title is derived from the fact

that he alone, in early days, had the right to speak for the House of

Commons before the king. Originally the speaker's chief function

was to take petitions and resolutions from the House and lay them
before the king, for it will be recalled that in early days the House of

Commons was a petitioning rather than a lawmaking bofly. The
House besought the king to redress grievances by making laws, and

the king complied when he felt so inclined. The speaker was merely
the bearer of these numerous and sometimes unwelcome requests.

Hence his post in early days was no sinecure, for if the monarch hap-

pened to be out of humor, Mr. Speaker sometimes found himself

hustled off to the Tower.
1 In addition to the speaker, the chief officers of the House are the clerk and

the sergeant-at-arms. Both are appointed by the crown on the advice of the

prime minister and both hold office for life. The clerk and his assistants are in

charge of the House records; the sergeant-at-arms has various ceremonial func-

tions and is the agent of the House in the exercise of its authority.
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The first to bear the title of speaker was Sir Thomas Hungerford
in 1376. For several centuries the office was usually held by a lawyer,

and some noted jurists figure on the lists of speakers,

including Sir Thomas More and Sir 'Edward Coke.

When the crown and parliament came into conflict,

as so often happened during the Stuart era, the speaker had to be a

rare diplomat in order to keep from incurring the wrath of the one

or the other. Students of English constitutional history will recall,

for example, the case of Sir WlHa^JLenthal, who was speaker of the

House when Charles I strode into the chamber with a troop of

soldiers and tried to arrest five of its members. But the offending

members had been warned and were gone from the chamber before

the king arrived. Advancing to the speaker's chair, the king de-

manded to know whether any of the five members were present.

Lenthal fell on his knees and replied, "May it please Your Majesty,

I have neither eyes to see nor tongue to speak in this place save as

this House is pleased to direct me." "I see," said the king, "that my
birds are flown," and with that he stalked out of the House amid

cries of "Privilege! Privilege!"

Although the choice of a speaker must be approved by the king,

it is inconceivable that this approval will ever be refused, for the

selection is really made by the prime minister before HOW THE
the House acts at all. In other words, the prime min- SPEAKER is

ister selects the speaker after consultation with the

members of his cabinet and after assuring himself that the choice is

generally acceptable to the House. The nomination is then made
and seconded by two private members in order to perpetuate the

fiction that the choice is that of the whole House and not that of the

ministers. Both the House and the king accept this nomination as a

matter of course, for neither could refuse their concurrence without

registering a lack of confidence in the ministry.
1

So, when the prime minister has chosen his man, all else is mere
routine. The so-termed "election by the House" is not an election

but a pantomime. The clerk starts the proceedings. THE PIGTUR.

An ancient custom forbids him to utter a syllable, so he ESOUE

merely points with his right forefinger at some member
PANTOMXME<

of the House whose name has been given to him as mover of the

1 The approval of the crown has never been denied since the principle of

ministerial responsibility became recognized. The last refusal was in the case

of Edward Seymour (1687).
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motion. This member thereupon rises and moves that so-and-so

"do take the chair of this House as speaker." Then the clerk, in the

same dumb pantomime, indicates the other member who has been

picked to second the motion. The speaker-designate then rises in his

place and humbly submits himself to the will of the House, which

acclaims him with cheers. 1

The motion to elect is not customarily put to a vote, for there is

no contest save on the rarest occasions. The speaker who has served

in the preceding parliament is by custom always reflected, even

though the ministry has changed. It has not been uncommon, there-

fore, for a Liberal to serve as speaker with the Conservatives in

power, and vice versa. If a speaker dies or does not return as a

member of the new parliament, the prime minister makes a new

choice, usually designating the deputy speaker for promotion to the

speakcrship. Occasionally, however, the opposition also puts up a

candidate and a vote has to be taken.

The speaker, from the moment he takes the chair, ceases to be a

party man). He discards his party colors, be they buff, or blue, or

THE SPEAKER rc^' ^e *s no l ngcr a Liberal, a Conservative, or a

A NON-PARTI- Labor partisan. He attends no more party gatherings
SAN '

and is not called into consultation on any matters of

party policy. He must be a neutral in politics. This neutrality,

moreover, is not a fiction, as is shown by the fact that the speaker is

never opposed for reflection in his own constituency. At each gen-

eral election his constituency (in accordance with a local party

armistice) sends him back to parliament unopposed so long as he

remains speaker. Politics is adjourned in the speaker's bailiwick.

When a member of the House of Commons is chosen to the speaker-

ship, therefore, he need give no further thought to the repair of his

own political ramparts. "He has made his calling and election sure.

No wonder the speakership is regarded as a prize, an office not

only of great honor but of long tenure. Its emoluments are also sub-

stantial. The speaker receives a liberal salary; he has

an official residence in Westminster Palace, and he gets

both a pension and a peerage when he retires. 2 But

every rose has its thorn, and the speaker must accept with his office a

1 For a detailed account of the procedure sec N. L. Hill and H. W. Stoke,
The Background of European Governments (New York, 1935), pp. 124-130.

2 Both the peerage and the pension are matters of usage. There is no statutory

provision that the speaker shall have either. But when a speaker retires it is

the custom of the House to present an address to the crown stating its willingness
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sentence of exile from politics. That comes hard to one who likes

the wager of battle. Whether in entertaining his friends at dinner,

or in recognizing members who desire to speak, or in ruling on

points of order, he must act with the impartiality of a chief justice.

If he has personal and political likes or dislikes, as most public men

have, he must somehow manage to keep them submerged.
Even when called upon to give the casting vote in case of a tie,

the English speaker does not act in accord with his own political or

personal opinions. He breaks a tie by voting in obedi-

ence to certain well-established principles. If, for

example, his negative vote would determine the defeat

of a measure while his affirmative vote would prolong its considera-

tion, the speaker always votes "Aye." If a tie comes on a proposal

to adjourn the debate, he always votes "No." If he be in doubt as

to how he should vote, or as to the proper ruling on any question

of order or privilege, he inquires from the clerk of the House, who
is a skilled parliamentarian. The speaker's rulings on points of order

are final; they may not be appealed to the House. The speaker

may, if he.desires, submit any questions to the House for its opinion
and may be guided by its decision, but when he makes a ruling on

his own responsibility there is no overriding it. The House, on the

other hand, can suspend its own rules by a majority vote at any time

and thereby circumvent a speaker's ruling, but it very rarely finds

occasion for doing so. The rules are suspended now and then* but

not for this purpose.

The speaker's chair is a high-canopied throne at the head of the

main aisle. Below and in front of it is the clerk's table. At the ap-

pointed hour for opening a sitting of the House the

speaker's procession formally enters the chamber. HOUSE^OPENS.

Prayers are read by the chaplain; the mace is laid on

the table and the speaker counts the members to ascertain the

presence of a quorum. If forty members are not in the chamber, he

takes a sandglass which is kept at his right hand and turns it over.

Meanwhile the bells in the corridors, lobbies, reading rooms, smok-

ing rooms, and library begin to tinkle. The sand takes about two

minutes to run from one of the glass compartments into the other

and if a second count at the expiration of this interval discloses

to vote the money for a pension if the crown asks for it. The peerage, of course,

is within the gift of the crown without parliamentary action. In 1928 the re-

tiring speaker, Mr. J. H. Whitley, declined this honor.
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fewer than forty members, the speaker may adjourn the sitting.
1

The same procedure is gone through whenever anyone, after the sit-

ting has begun, raises the question of a quorum. Adjournments for

want of a quorum take place very seldom, for it is a rare occasion

when fewer than forty members are not somewhere within call.

It is the business of the "whips" (of whom more will be said

hereafter) to see that these members are rounded up when needed.

ROUTINE PROCEDURE OF THE HOUSE

There is a common impression among Englishmen that the House
of Commons, unlike other legislative bodies, has no printed rules.

This popular impression is the basis of the hackneyed

THE HOUSE
F

ta^e aDout a new member who went to the clerk's desk

on the first day and asked for a book of rules. "There

is no book of rules," replied the clerk. "Then how am I to learn

the rules of the House?" queried the neophyte. "By breaking them,

sir," came the answer. It is true that the House has no book of rules

but its "standing orders" amount to the same thing, although it may
be added that these standing orders do not cover the whole proce-
dure of the House, much of which rests upon usage. And the usages
are not all to be found in any printed book. 2 Many years of parlia-

mentary experience are required to familiarize a member with all

the intricacies of parliamentary procedure, and in that sense it can

truthfully be said that new members learn the rules by breaking

them and being called to order.

Unlike those of Congress, the rules and standing orders of the

Commons are permanent. They do not have to be readopted after

each general election. Nor have they the rigidity of

MANENCE*" congressional rules, inasmuch as they can be suspended
at any time, or amended, or repealed, by a majority

vote. One might think this is a dangerous power to place in the

hands of the majority, but it has not been abused. When the rules

of the House are suspended it is usually for the sole purpose of expedit-

ing business, with the consent of the minority, and not as a means of

putting legislation through by steam-roller methods.

1
If, however, the business before the House be the consideration of a message

from the crown, it is proceeded with despite the presence of fewer than forty

members.
* Most of them, however, are in Sir Erskine May's book on parliamentary

procedure, which is the English parliamentarian's Bible, just as Asher C. Hinds'

Precedents serves a like purpose in the American House of Representatives.
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Most of the standing orders deal with the allocation of time for

different classes of business (such as government measures, private

bills, private members' bills, and questions) and with

the course of procedure which these various matters

must take. Measures introduced by the ministry, as

will be more fully explained later, have the right of way. Private

members' bills are crowded into odd hours. At the commencement

of each daily sitting a limited amount of time, not exceeding an

hour, is set apart for questions. This is a feature of

English parliamentary procedure which has no coun-

terpart in American legislatures. These questions,

which may be asked by any member, are addressed to the minister

within whose field the matter belongs, or if the minister be a mem-
ber of the House of Lords, to his representative in the Commons.
No member may ask more than four questions at a single sitting.

Save in exceptional cases it is required that due notice of intention

to ask questions shall be given and the questions then appear on a

printed list, which each member receives at the beginning of the

sitting. The questions are restricted to requests for information and

must not contain any "argument, inference, imputation, epithet, or

ironical expression." But some questions come perilously near

offending in this way and the speaker of the House, in such cases,

may reframe them or even reject them altogether. The minister to

whom a question is addressed may decline to answer it if it deals

with some matter of diplomatic or domestic policy which ought to

be kept confidential.

When "question time" arrives in the House, therefore, the mem-
bers flock into their seats, for the interrogations and answers are a

daily source of enlightenment and often of amuse-

ment. "I beg to ask the chancellor of the exchequer OF THE QUES-

question number one," says a member from one of the TIONS ASKED
n

. .

' IN THE HOUSE.
rear opposition benches. There is a fluttering of leaves

as everyone turns to the question as it stands printed on the Orders of

the Day. Then the chancellor of the exchequer, or his parliamentary

secretary, rising from the Treasury bench, proceeds to read the

answer from the typewritten sheets in his hand. Sometimes it is a

long explanation; sometimes a single curt sentence. Following the

explanation, supplementary questions may be asked, but no debate

or discussion follows the giving of replies.

Herein the procedure differs widely from the interpellation in the
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French Chamber of Deputies where, as will be seen later, the min-

ister's reply is always followed by a debate and a vote.
COMPARED TAyl . . i TT - n
WITH THE When a minister answers any question in the House of
INTERPEL- Commons there is no way of determining whether a
LATIONS. . .

_ . .
7

. . . p

majority of the members regard the answer as satisfac-

tory. The House merely proceeds to the next item on the notice

paper. At the close of the question period, however, any forty

members can precipitate a discussion of a minister's reply by rising

in support of a motion to adjourn. Then, if the speaker of the House

accepts this motion as falling within the principles on which such

motions are permitted, a debate is set for the same evening. But this

procedure is not common. Large numbers of questions are placed

on the Orders, many of them dealing with very trivial matters. They
average from one hundred and fifty to two hundred per day.

1 Some

years ago a committee which investigated the possibility of cutting

the expenses of government made an estimate that the preparation

of answers cost the English taxpayer about seven dollars and a half

per question.

But members of the Commons value their right to ask questions

and would not permit it to be curtailed. The moral effect upon the

VALUE OF THE ministers is good, for they know that any administra-

QUESTION tive action, however unimportant, may be dragged out
PRIVILEGE. -

nto tjie giare o publicity. Hence they must be vigi-

lant during every question hour. Many of the questions seem trivial,

but the ministers have learned that more may lurk in a question

than appears on the surface. An innocent-looking query is some-

times propounded with intent to draw an offhand answer. Then
conies a supplementary question which discloses what the questioner

is really gunning for. The ministers are aware of all this (having been

themselves the framers of questions while in opposition) and nowa-

days they are not easily trapped.

The importance of the question hour, with all that it implies,

has not been sufficiently appreciated by foreign students of English

government. It is an effective check upon those bureaucratic tend-

encies which are bound to appear in every government. It keeps
the experts responsive to a body of laymen. Ministers get irritated

at the flood of questions, and their subordinates (who have to pre-

1 If the end of the question hour arrives before all the questions have been

answered, the remaining answers are printed in the official report of the House

proceedings.
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pare the answers) blaspheme at the members who frame them; but

the private citizen has no reason to complain. The question hour

in the House of Commons is probably worth all that it costs the

British taxpayer.

While there is no opportunity for debate in connection with the

questions, there is room for plenty of it at various stages in the pas-

sage of legislative measures. Most speeches in the

House of Commons arc short; it is quite unusual for

anyone to speak longer than an hour, although this

occasionally happens when measures of great importance arc under

discussion. The longest speech, according to the records, was a

deliverance by Brougham who spoke for more than six hours in

1828 "to a chin and exhausted House." Prynne's historic plea for

the life of Charles I (1648) occupied almost the same length of time,

and Gladstone on one occasion spoke for five hours. 1 No time limit

is fixed by the rules. But there is a limit to the patience of the mem-

bers, and even the whips cannot always keep a quorum when long-

winded orators take the floor. Speeches, whatever their length,

are recorded verbatim and published in bulky volumes known as

the Parliamentary Debates, or more commonly as "Hansard." 2 An
hour's speech occupies fifteen or sixteen columns of this publication,

hence a single debate may occupy a hundred pages or more.

THE COMMITTEE SYSTEM

In legislative bodies throughout the world a large part of the

preliminary work is assigned to committees. The House of Com-
mons is no exception. All bills now go automatically COMMITTEES

to one of its regular committees unless the House votes OF THE HOUSE:

otherwise in particular cases. These committees are of various types.

First, there are the standing committees on public

bills, as they are called, committees which are ap-

pointed at the opening of a session and remain un-

changed until parliament is prorogued. To these standing commit-

tees, of which there are now five in all, certain classes of public bills

1 None of these, of course, constitutes a world record. Pliuy once spoke in

the Roman Senate for seven hours. Several "filibustering" speeches in Congress
have been longer than Pliny's.

2 The debates were originally published by a printer named Hansard as a

private venture. They are now issued as an official publication under the

control of the House.
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are referred; each committee receiving the measures which the

speaker assigns to it in accordance with the established rules. Second,

there are select committees on public bills appointed
to consider and report upon individual measures or

questions which involve some new principle, or upon
some subject which has not yet come before the House in the form

of a bill. They gather information, examine witnesses, and so on.

3 SESSIONAL
When their work is done they make a report and go

COMMITTEES. out of existence. Third, there are some sessional com-

4 PRIVATE mittees, appointed for a single session to deal with

BILLS COM- certain designated matters such as the examination
MITTEES.

Qf peti tions> Fourth, and highly important, are the

committees on private bills, of which more will be said later. 1

Finally, there is the Committee of the Whole House. In other

words, the entire House sits as a committee; the speaker leaves the

s COMMITTEE chair and his place is taken by a chairman who is ap-
OF THE WHOLE pointed afresh in each new parliament and is a stanch
HOUSE.

party man; the mace is placed under the table as a

sign that the House, as a House, has adjourned.
2 When the House

resolves itself into Committee of the Whole its rules of procedure
are relaxed; a member may speak several times on the same ques-

tion if he desires; motions do not need a seconder; and any matter

which is voted upon can easily be opened for reconsideration. Be-

cause procedure in the Committee of the Whole House is so simple

and flexible the practice of considering the details of measures in

this way has proved popular not only in the House of Commons at

Westminster but in the House of Representatives at Washington.
3 It

makes for informality if not for speed. When the Committee of the

Whole House has finished with its consideration of a measure, item

by item, a motion is made that the committee "rise and report."

The speaker then resumes the chair and the chairman reports the

committee's action, in other words the House reports to itself and

then proceeds to adopt its own recommendations.

In American legislative bodies, with the exception of the two

!??. 215-219.
2 He docs not sit on the speaker's throne but at the clerk's table.
3 When the House of Commons is discussing revenue measures the Com-

mittee of the Whole House is called the Committee of Ways and Means; when
it is considering appropriations or expenditures it is called the Committee of

Supply. Colloquially, the members speak of "the House in Ways and Means'*
or "the House in Supply."
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Houses of Congress, all committees (apart from the Committee of

the Whole) are ordinarily appointed by the presiding
. ,

HOW COM-
officer. This is true of most state legislatures, city coun- MITTEES ARE

cils, and indeed of unofficial organizations. In the CHOSEN IN

House of Representatives at Washington the appoint-

ing of committees was for a long time in the hands of the speaker

and this prerogative made him the virtual master of business. Dur-

ing the years 1910-1911, however, the rules of the House of Repre-
sentatives were changed and the power of appointing committees

was taken from the speaker. Committees in both branches of Con-

gress are now appointed, in a roundabout way, by the Senate and

the House themselves. l In the House of Commons the speaker has

Clever had, at any time, the function of appointing committees. To

give him this power would be to make his office the very negation

of what it is supposed to be, namely, a sanctum of neutrality amid

the warring factions of partisanship.

Committees in the House of Commons (with the exception of

the Committee of the Whole House) are chosen by a committee of

selection. 2 This committee of selection, which con-
11 i TT ir HOW COM"

tains eleven members, is named by the House itself at MITTEES ARE

the beginning of each parliamentary session. But CH SEN IN

ENGLAND.
while ostensibly named by the House itself, the mem-

bership of the committee of selection is arranged in advance by a

conference between the prime minister and the leader of the opposi-

tion. In making up the various committees, this committee of

selection does not pay strict attention to party lines, although mem-
bers of the different parties are selected in something like the pro-

portion that they have in the House as a whole. Nor does it give

undue attention to seniority as is the case at Washington. Each

standing committee ordinarily contains from thirty to fifty members,
but the standing orders of the House provide that from ten to thirty-

five supernumerary members may be added to serve during the

consideration of any designated measure; the design being to

strengthen the committee when some matter requiring special

knowledge is before it. Select committees are much smaller; they

usually have fifteen members, while the committees on private bills

1 See the author's Government of the United States (4th edition, New York, 1936),

pp. 270-272; 321-325.
f
Nowadays, however, the names of the persons who are to constitute a new

select committee are usually included in the motion which proposes such a com*
mittee's appointment.
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have four members only. Each committee in the House of Com-
mons has a chairman, but this official is neither named by the com-

mittee of selection, as is the practice in Congress, nor chosen by the

committee itself. Instead, the committee of selection names a panel
of chairmen and this panel chooses from its own membership a

chairman for each committee. 1

The cabinet is not officially ranked as a committee of the House

of Commons, yet it is in fact the greatest parliamentary committee

of them all. It is the steering committee. It is the
THE CABINET . . . .

AS THE CHIEF originator and the censor of all important business.

COMMITTEE OF Nothing of any general importance has much chance
PARLIAMENT.

, , i TT n ^
of getting through the House of Commons unless the

ministry favors it or at least refrains from opposing it; on the other

hand a measure has every chance of passing if the cabinet lends its

support. There are exceptions to this general rule, of course, and

these exceptions are naturally more frequent when a ministry is in

office without having a majority of its own party behind it as has

happened in the case of the two Labor cabinets. But when a minis-

try controls a majority, as it usually does, there is no gainsaying

its mastery of the legislative program.
Nevertheless the cabinet's control of committees is by no means

so strong as its control of the House. Party discipline is not so strict

in the one as in the other. Hence it frequently hap-
ITS RELATION

, ,. . , i -,i

TO THE REGU- pens that a standing committee amends a bill in a way
LAR COMMIT- which the ministers do not like. The minister in charge

of the bill must then decide (usually in consultation

with his colleagues) whether he will accept the amendment or ask

the House to strike it out when the committee reports the bill. This

the House will do if the ministry insists, but coercive tactics are not

popular in England and the ministers often find it wise to concede

or to compromise. In any event the minister in charge of a govern-

ment measure must familiarize himself with every detail of it, must

follow its course day by day in committee, and must guide it through
the House. It is for this reason that the ministers are the real leaders

of the Commons and collectively form "the great standing committee

of parliament."

The House of Commons has too much to do. Its members can-

not, and do not, familiarize themselves with even a small portion of

1 In the case of the committees on private bills, however, the chairman is

designated by the committee of selection.
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the legislation (including private bills) which they enact. Instead

of controlling the policy of the government, the majority merely ac-

claims it, while the minority criticizes it; in neither case

is there always a clear understanding of what the pol-

icy is. The state legislatures in the United States take

much of the legislative burden off Congress, but there

are no state legislatures in England. As a rem-

edy for the congestion of business in parliament it has been sug-

gested that regional governments should be established and some

of the work devolved upon them. Scotland and Wales would each

be given their own regional legislatures, with a certain sphere of

legislative authority assigned to them. England would be divided

into provinces and dealt with similarly. Northern Ireland is already

equipped in this way. The idea of regional devolution has been much
discussed but nothing has yet come of it.

1

ANALOGIES AND CONTRASTS

Between the House of Representatives and the House of Com-
mons there are many analogies and contrasts. Although one is

child of the other, and bears unmistakably the marks of THE nousE OF

its parentage, the difference in environment has not COMMONS AND

been without its effect upon both structure and tern- RKPRESENTA.

perament. The House of Commons is the larger body, TIVES GOM-

but it makes a much poorer showing in point of consist-
PARED -

cnt attendance. It is a less animated body, with less IN GENERAL

noise and bustle and racket on its floor. Booking down
ATMOSPHERE -

from the visitors' gallery one sees the sprinkling of members loll-

ing about on the benches, some chatting with their neighbors, a

few paying perfunctory attention to what is going on, and still

fewer wholeheartedly interested in the proceedings. The atmosphere
is one of nonchalance and leisure. The House of Representatives,

on the otHer hand, seems to a visitor in the gallery to be rushing

its business at breakneck speed, with a bumper attendance of mem-

bers, all of them busy, earnest, scurrying in and out, and with

reveral congressmen seemingly desiring to speak at once. The atmos-

phere at the Capitol has no aroma of leisure. It can all be summed

1 The subject is discussed at length by W. H. Chiao in his Devolution in Great

Britain (New York, 1926). Alternative methods of improving the work of the

House (by reducing the size of committees, etc.) arc put forward in W. Ivor

Jennings, Parliamentary Reform (London, 1934).
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up in the saying that one body is English while the other is American.

In America the speaker of the House is always a party man,
chosen by a caucus of the majority members. His election is always

opposed by the House minority and when he takes

SPEAKERS. ^e cna^r ne does not discard his party allegiance. On
the contrary, he sometimes becomes a more aggressive

partisan than he was before. The standing committees of the House

of Representatives are much more numerous than those of the House

of Commons and (with one exception) are considerably smaller in

membership. In Congress the chairman of each committee is desig-

nated when the committee is formed and the chairmanship almost

always goes to the senior majority member; that is, to the member
from the dominant party who has served longest on the committee. 1

In the House of Commons seniority of service also counts in the sense

that a young or inexperienced member is not made chairman of an

important standing committee, but among older and more experi-

enced committeemen no stress is laid on relative length of service.

Personal ability and the capacity to preside are what count at West-

minster when chairmanships are being allotted.

Another difference is that at Washington all measures, including

money bills, go to a standing committee before being taken up by
the House of Representatives in Committee of the

TioiTo^BiLLs. Whole, whereas in England money bills go to this

latter committee directly. Congress makes no dis-

tinction, moreover, between public and private bills in the English

sense. Whether bills are general or special in their scope they all go
to the regular committees. Most of the bills which go to committees

in the House of Representatives never come back again; they die

and are buried in the committee's files. In the House of Commons^
on the other hand, every committee must return all the bills assigned

to it for consideration? Again, the dominant party in the House of

Representatives always obtains a majority on every important com-

mittee, a majority which is usually sufficient to ensure its control of

the committee's action. In the House of Commons this is not neces-

sarily the case. The standing committees are made up in a manner

favorable to the majority party in the House, but the committees on

private bills have only four members each and are constituted with-

out any reference to party affiliations.

1 The next member in order of seniority is known in congressional parlance
as the "ranking member."
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Finally, the most important of all contrasts is to be found in the

fact that the cabinet of the United States has no direct connection

with the process of lawmaking. It is not a steering*

committee of Congress, and Congress would resent its

assumption of any such r61e. By virtue of the ministerial system the

House of Commons is provided with a strong group of executive

leaders who guide and virtually dominate its work. In the older

textbooks on English government it is commonly stated that "the

House of Commons controls the cabinet." Fundamentally that is

true, for the House can dismiss the cabinet from office at any time.

But it is equally true that "the cabinet controls the House." Busi-

ness is done because the cabinet leads and the House follows. It may
refuse to follow, to be sure, but the fact remains that it rarely does

so under any circumstances and practically never when the cabinet

system is functioning as the theory of English government expects

it to function. But the House of Representatives feels itself at liberty

to bolt presidential leadership at any time and on any question. In

no sense does the cabinet control the House at Washington.

The House of Commons must be summoned into session at least

once a year or, to put it more accurately, there must not be more

than a twelve-month interval between the close of one
i i t r L. A ANNUAL

session and the beginning of another. A session usu-
SESSIONS.

ally lasts from five to seven months. The House is

ordinarily called together early in November. It adjourns from just

before Christmas until late in January. Then it resumes and con-

tinues to sit until June or July, or perhaps a little later, with brief

adjournments over week-ends and holidays. Each House may ad-

journ without reference to the other, which is not the rule at Wash-

ington. The President of the United States can adjourn Congress,

in case the two Houses fail to agree on adjournment; the crown in

England cannot adjourn either House. But when the cabinet de-

cides that it is time to bring a parliamentary session to a close, it so

informs the king, and parliament is accordingly "prorogued." Both

Lords and Commons are prorogued together. Prorogation termi-

nates all pending business; hence a measure which has not been

finally passed by both Houses at the date of prorogation must be

introduced anew at the next session and must go through all its

stages over again in order to become a law. When parliament has

run its legal course of five years, or when the cabinet at an earlier

date desires a general election, the crown "dissolves" the House
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and summons a* new parliament. The terms adjournment, proroga-

tion, and dissolution refer, therefore, to the end of a sitting, the end

of a session, and the end of a parliament.
In summoning parliament both the Lords and Commons are

invariably called to meet at the same time. In the United States the

Senate may be called into session, and sometimes has been so called,

without the House of Representatives. This is because its action

may be needed to confirm presidential appointments or to ratify

treaties. The British House of Lords has no powers of this character

and there is accordingly no reason why it should meet when the

Commons is not in session. Even for impeachments, the initiative

of the latter is essential.

The organization of the House of Commons is a theme which has been

dealt with in many books. Short descriptions may be found in SirJohn A. R.

Marriott, Mechanism of the Modern State (2 vols., Oxford, 1927), Vol. I,

pp. 509-532; Sir William R. Anson, Law and Custom of tfic Constitution (5th

edition, Oxford, 1922), Vol. I, pp. 253-321; and Frederic A. Ogg, English

Government and Politics (2nd edition, New York, 1936), pp. 363-394.

More elaborately the topic is discussed in Herman Finer, Theory and

Practice of Modern Government (2 vols., New York, 1932), pp. 780-877, G. F. M.

Campion, An Introduction to the Procedure of the House of Commons (London,

1929), Sir Thomas Erskine May, Parliamentary Practice (13th edition, Lon-

don, 1924), Josef Redlich, The Procedure of the House of Commons (3 vols.,

London, 1908), Michael MacDonagh, The Pageant of Parliament (2 vols.,

New York, 1921), H. Graham, The Mother of Parliaments (Boston, 1911),

Sir Henry Lucy, Lords and Commoners (London, 1921), Robert Luce, Legis-

lative Procedure (Boston, 1922), passim, and A. I. Dasent, The Speakers of the

House of Commons (New York, 1911).

The Standing Orders of the tjouse of Commons (revised and republished every
few years) should of course be consulted.



CHAPTER XII

THE PROCESS OF LAWMAKING IN
PARLIAMENT

The House of Commons is a very clumsy machine, but it works, and on the

whole it turns out a good deal of work. It would be a better machine if men were

a little less vain and more given to silence. John Bright.

In the early stages of its history the House of Commons took nc

part in the formal enactment of laws. It merely petitioned the

crown to make laws. Laws based upon the petitions
. THE GENESIS

of the House were then framed and enacted, at its own OF LEGISLA-

discretion, by the crown in council. But these laws TIVE PRO'

. 1-11 GEDURE.
were sometimes not in accord with the spirit of the ,

petitions, and there were frequent protests from the commoners on

that account. Eventually, in 1414, the king agreed "that from

henceforth nothing be enacted to the petition of the Commons con-

trary to their asking." And soon thereafter the House of Commons

adopted the plan of presenting its petitions in the form of bills, all

ready to be enacted. With this step came the need for a system of

parliamentary procedure, and presently there developed the prac-

tice of giving each measure three readings, referring it to a commit-

tee, and holding debates on it when differences of opinion arose.

The procedure was very simple at first; but year after year new

complications were added by action of the House or developed by

usage. All systems of legislative procedure tend to

become more complicated as they grow older. The TOGOMPLEX.

existing process of lawmaking in the House of Com-
mons is the outcome of a growth and development which covers

nearly five hundred years, and legislative procedure in all other

countries is to a large extent modeled upon it. The manual which

Thomas Jefferson prepared while he was serving as Vice President

(and presiding over the United States Senate) was in all essentials

based upon the English parliamentary procedure of his day. The
American House of Representatives in 1837 adopted a provision,

which is still in force, that Jefferson's manual should govern its pro-
209
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cedure in all matters not covered by its own rules. Thus it has come

to pass that the rules of procedure in Congress owe their funda-

mentals to the older practice of the British House.

To the casual visitor, sitting in the galleries, the methods of law-

making at Westminster and at Washington seem to be wholly un-

like. But the differences, save in one important re-

AMEmc"N
ND

sPect>
are suPerficiai nly- They do not affect the

PROCEDURE is underlying principles, which (with one exception) are

the same in a11 English-speaking legislative chambers.

Measures are introduced on both sides of the Atlantic

in much the same way; *they are given three readings, referred to

committees, reported out, debated, amended, and sent to the other

chamber .

N The differences relate principally to the position and

powers of the speaker, the organization and work of the committees,

the limitations on debate, and the distinction between public and

private bills.

This last named difference is the most important one. In parlia-

ment a distinction has long been made, and is still made, between

BUT THERE is public and private bills; in Congress there is no distinc-

ONE VERY tion except that the two classes of bills are placed

on different calendars. "According to British parlia-
t rr

mentary practice a public bill is one which affects the
THEDISTING-

grenera} interest and ostensibly concerns the whole
TION BETWEEN c>

PUBLIC AND people or, at any rate, a large portion of them. A
PRIVATE BILLS.

measure for changing the tax laws is a public bill; so

is a bill for altering the suffrage, or raising the age of compulsory

school attendance, or establishing a new administrative department.

A private bill, on the other hand, is one which relates to the in-

terest of some one locality or corporation, municipality, or other

"particular person or body of persons."

Thus a bill authorizing the construction of a new street railway,

or the extension of an old one, or permitting a city to borrow money
for a municipal lighting plant, or empowering a corporation to do

something not already authorized by its charter anything of that

sort is a private bill. There are some bills, of course, which come in

the twilight zone between these two categories, but so many measures

have been presented to parliament and ruled upon during its long

history that the precedents now cover almost every conceivable case,

and the speaker merely follows these precedents in deciding, when

doubt arises, whether a bill belongs in the public or the private class.
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When public bills are brought in by a member of the ministry

they are known as governmer^Jjneasures. Aj| money bills must be

so introduced. 1 But public bills (other than those

which relate to the raising and spending of money)

may also be brought in by any private members; that PRIVATE

is, by a member of the House who is not a member of ^|^
ERS

the ministry. Such public bills are known as private

members' bills and a word of caution should Tbe added lest the

reader drop into the pitfall of confusing these
"
private members'

bills
" with "

private bills." Government bills, money bills, and

private members' bills are all public bills. In the process of legisla-

tion they are so dealt with. Pri\gte . bills, on the other hand, are

based on petitions from the parties directly interested and go through
a special procedure. Any bill, whether public or private, may be

introduced either in the House of Commons or the House of Lords;

the .only exception being that money bills must originate in the

Commons. As a matter of practice, however, the great majority of

all measures originate in that House.

Most of the important measures laid before parliament are gpv-

en\ment bills, which means that much preliminary consideration is

given to them by the cabinet. Important government HOW PUBLIC

bills are worked out in all their details at V^kitehall BILLS ARE

before, being brought to Westminster. Oije of the
PREPARED -

ministers makes the first rough outline of a bill, stating only the main

principles. This outline he lays before the cabinet for discussion. If

the principles are agreed to, he then hands his outline to his own

expert subordinates for elaboration into a finished measure, with

sections, subsections, and paragraphs. Thereupon the cabinet gives

it a fjnal look-over and the bill is ready to be introduced.

The introduction of evejry bill, whether by the government or by
a private member, is preceded by a notice. Then, when the time

comes, the bill is handed to the clerk of the House, HTCRODUCTION
who reacjs its title aloud. In most cases the bill has AND FIRST

not been put into finished form when the time for its
RBADINO *

introduction arrives. When that happens the clerk is given a

1 No money bill can be introduced unless a previous resolution of the Hoilse

in Committee of Ways and Means has been passed declaring the expediency
of incurring certain expenditures or of imposing certain taxes. No such resolu-

tion can be moved except by a minister of the crown. The same is true of every
bill which, though not in form a money bill, involves in fact a charge on the

public funds.
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dummy bill with nothing but the title written down. In any event

the House, without debate or discussion, accepts this "first reading,"

and orders the bill to be printed, thus placing it in line for a "second

reading." The measure must then wait its turn.
J[f

it is a government
bill of great importance, however, the minister in charge of it usually

gives the House a brief summary of its provisions when it is intro-

duced. 1

In due course the bill is again reached by the House, and its

sponsor moves that it be "read a second time." This second reading

gives opportunity for a debate on the principles of the
THE SECOND J~^ . r . . , .

READING AND bill. Discussions of individual provisions are out of

REFERENCE TO
order, and amendments which merely aim to alter the

phraseology of the bill are not considered at this stage.

The question is whether the House desires legislation of the proposed

type at all. If the opposition desires to test its strength with the

ministry, here is the opportunity to do it. It may move "that the

bill be given its second reading this day six months," or (in the latter

part of the session) "this .day three months" which would put it over

to a date when the House is not in session, and hence is equivalent to

an indefinite postponement. Or it may offer some resolution which

is hostile to the general tenor of the bill. Long debates often mark

this stage in the progress of important measures debates which

extend over several days. Such debates are usually followed by a

vote (a "division," it is called in England) which determines whether

the House approves or disapproves the principles of the bill. In the

case of a government measure a defeat at this stage expresses a lack

of confidence in the ministry and under normal conditions would

compel it to resign. Only on the rarest occasions, however, has a

government measure been refused a second reading.

Having passed its second reading the bill enters the committee

stage. It is referred to a committee for the consideration of its de-

tailed provisions. Ordinarily every public bill (except

TOE SAGE?"" a monev bill) goes to one of the standing committees;

but in exceptional cases the House may order it to a

select committee.^ If the measure be a money bill, it goes to the

Committee of the Whole House immediately after its second reading.
1 It sometimes happens, moreover, that the minister in charge of an important

bill will "ask leave to introduce it." This provides him with an opportunity to

make an extended speech on the measure and for a general debate to arise.

2 The reference of a public bill to a select committee is usually for the purpose
of exa^nininK some new principle which has been embodied in the bill.
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Moreover, the House may at any time and for any reason order a

non-financial measure referred to the Committee of the Whole

Hguse, but this is seldom done.

The organization of these various committees has already been

explained.
1
Every measure sooner or later reaches the House from

a standing committee, a select committee, or from

the Committee of the Whole House. Then it enters Jf
PORT

the report stage, being laid before the House in

amended and reprinted form. Bills may come back from committees

and be given their third reading forthwith, but important measures

rarely have any such good fortune. If amendments have been made
in committee, these may be debated during the report stage, and

alternative amendments offered. All the old questions which were

threshed out at the second reading may be debated over again
and in the case of a controversial measure they usually are. At the

close of this debate the measure is ready for its third reading. In

connection with the third reading of a bill no amend-

ments other than purely verbal ones are in order. If

it is desired to change the substance of a clause, even

slightly, the bill must go back to committee. The House must now

accept or reject the bill as it stands. Rejections at the third reading
arc not common. Here ends the action of the Commons and the bill

goes to the House of Lords for concurrence.

There all public bills are given their first two readings, considered

in Committee of the Whole, referred to a standing committee, re-

ported back with or without amendments, debated, PROCEDURE IN

and then adopted or rejected. Under the normal pro- THE HOUSE OF

cedure no measure (except a money bill) can be passed
LORDS<

unless every word of it has been approved by both Houses. Under
the terms of the Parliament Act (1911) a money bill becomes a law

one month after its passage by the Commons even if the Lords

withhold their concurrence. On other measures, if the two cham-
bers fail to agree, there are two alternatives. An ex-

change of written messages may take place between ^NTS*^"
committees representing the two Houses in the effort

to effect a compromise, and an agreement may be achieved in this

way. There is no provision for a joint committee of conference as in

Congress. Failing a compromise by written exchanges the House

of Commons may decide to repass any public bill at three successive

*
Above, pp. 201-204.



214 GREAT BRITAIN

sessions, with an interval of at least two years between the first and

final passage, in which case it is sent forward for the assent of the

crown notwithstanding the non-concurrence of the Lords. This

royal assent, as has been pointed out, is a mere formality.

British parliamentary-procedure is based upon the theory that

the initiative, as respects all public measures, belongs to the cabinet

and that government measures ought to have the right

f wa7- Hence, although public bills may be intro-

PARLIAMEN- duced by private members, they have relatively little

DURE
PROCE"

chance of passage or even of prolonged discussion.

This is because most of the daily sittings of the House

are reserved for government measures and only a few are available

for the consideration of private members' bills. Even these sittings,

moreover, are taken over by the ministry for government bills when

PRIVATE tke Pressure pf business becomes heavy. Neverthe-

MEMBERS' less, private members sponsor a grea,t many public
BILLS.

bills, and as there is no chance of considering them all,

the rules of the House provide that a selection from the entire grist

shall be made by Jx>t. At an appointed hour, therefore, those private

members who desire to introduce public bills .are required to put
their cards in a box at the clerk's table, and the clerk draws them

out one by one. The member whose name is first drawn gets the

opportunity to introduce his bill on the first available day of the

session; the second member gets the next available day, and so on

till the opportunities are exhausted.

Having had the good fortune to get his bill on the Notice Paper
in this way, the private member moves that it be read a first time

and secures it a second reading: it then goes to one of
THEY HAVE

, ,.

'

. f

'

,

LITTLE the standing committees, and follows the same proce-
CHANCE OF - dure as Other public bills. "If a member is lucky in
ENACTMENT. f . . .

'

this lottery and can introduce a bill which is generally

popular, and which neither the ministers nor any of his fellow mem-
bers dislike, and if he possesses the art of appeasing opposition, he

may manage adroitly to steer his bill through a parliamentary ses-

sion." l But few members can hope to run this gauntlet successfully

and although scores of private members' bills are prepared on the

eve of each session it is unusual for more than a hajt-dozen of them

to gain places on the statute book before parliament is prorogued or

dissolved.

* C. F. G. Masterman, How England is Governed (New York, 1922), p. 248.
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PRIVATE BILLS

So much for public bills, whether introduced by the ministry or

by private members. All other bills* are known as private bills.

Most private bills are bills introduced by municipali-

ties or corporations asking for special powers. English

municipalities have a bro^d range of powers laid down

by general law, but from time to time they desire special powers in

addition. These powers they seek, in many instances, by means of

private bills. Every year parliament gives special powers to indi-

vidual cities (boroughs) in this way. A highly advantageous arrange-

ment this is deemed to be, for it gives flexibility to the system of

local government and enables parliament to give one municipality

additional powers as an experiment without committing itself to

the same policy for all.

These private bills are presented to, parliament in a different

way and do not follow the same procedure as public bills. . They
are presented in the form of petitions with the bills THE ESSEN.

attached. They cannot be introduced by merely giv-
'

TIAL PRELIM-

ing notice on the order paper but must first go before
INARIES-

two parliamentary officials (one from each House) known as the

Examiners of Petitions for Private Bills. Every petition for a private

bill must be preceded by certain published notices, the ot^ect of

which is to inform those whose private interests ma^rbe affected by
the bill. Cgpies must also be sent in advancq to the government

departments concerned to the ministry of health in the case of a

private bill providing for the extension of a municipal sewerage

system, for example, or to the ministry of transport in the* case of a

bill authorizing the taking of land for a street railway. If the Exam-
iners find that there has been full compliance with the requirements,

they so certify, and the bill may then be presented in either House.

On introduction, all private bills are read a first time and ordered

to be read a second time. After secpnd reading, if there is no opposi-

tion, they are customarily referred to ^committee on
p

' 7
. . .

' THE SPECIAL

unopposed bills. If there is opposition a bill goes to COMMITTIES

one of the private bills committees. These are sjaaall
ON PR*VATE
BILLS.

comniittees of disinjjpXjSted members, who are ap-

pointed by the committee of selection from lists prepared by ttte

par^whips. Each committee on private bills consists of four men>
bers in the Commons. In the House of Lords each private bills
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committee has fi^e members. The chairman has a casting vote and

three members form a quprum. A private bills committee may be

named to consider a single bill, but more often every such commit-

tee gets a group of similar measures. Before going on a private bills

committee, however, each member must sign a declaration that he

has no personal interest, and that his constituents have no local

interest, in the measures to be considered.

The private bills committees, each in its own committee room,

give hearings to all who have a definite interest in the bills, whether

HEARINGS ON ^or or against. Every private bill begins with a pre-
PRIVATE amble setting forth the object of the bill. The com--
BILLS.

mittee first hears evidence and arguments on the

question whether the object is desirable. Then it decides that the

preamble is proved or not proved. If the latter, the bill drops; if

the former, the committee proceeds with hearings on the clauses of

the bill. These hearings are fair and impartial; they are conducted

by paid counsel "on both sides, with testimony as in a court of law

and arguments at the close. They differ from the legislative com-

mittee hearings with which Americans arc familiar in that none but

persons who have a locus standi, in other words a demonstrable inter-

est in the bill, are permitted to give testimony before the committee.

The private bills committee, in examining any bill, has at its

disposal a report from the ministry of health, the board of trade,

the ministry of transport, or the other central depart-
ADVICE FROM

, . , . f i i T i

THE EXECU- ment which is rnost immediately concerned. In this

TIVE DEPART- way ^ can make sure that the measure does not conflict
MENTS. .

with the general policy of the government or create an

undesirable precedent. But it cannot, be too strongly emphasized
that the work pf a private bills committee, while legislative in form,

is largely adjudicatory in fact, hence it is done in accordance with a

procedure which is quasi-judicial. Party politics have no place hi'

the consideration of private bills.

When a private bills committee has reached its decision it reports

each m'easurc, favorably or unfavorably, with or without amend-

THE ACTIOH ments, to the House which its members represent.
OF THE The committee's report on the bill is almost invariably
HOUSE.

accepted, although there is no question as to the right

of cither House to reject a report on a private bill if it chooses to do
so. But the members know that the committee has been impartially

constituted, that it has given both sides a fair hearing, and that i*
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has consulted the experts. Occasionally, however, a private bill

raises some issue of general policy, reaching far beyond the question

immediately covered, and then the House may divide on the com-

mittee's report. But as a rule it accepts the committee's recom-

mendation without disqussion, and thereafter the private bill takes

the same course as a public bill.

This method of dealing with private bills has two outstanding

merits. It ensures the careful, non-partisan consideration of meas-

ures which, from their nature, ought not to be dealt

with in a partisan spirit. It saves the time of both

chambers. The procedure rests upon the common-
sense principle that the time and patience of several hundred legis-

lators should not be consumed, hour after hour, in discussing whether

the borough of Battersea should have a new cemetery or the Liver-

pool Corporation Tramways build two hundred yards of trackage

outside the city limits. In Congress, where general and special

bills are dealt with in the same way, there is a serious imposition

upon the time and patience of the members. Measures which are

in effect private bills come before it by the thousands. They are

brought in by individual congressmen. One proposes a pension for

somebody, another a harbor improvement somewhere, another an

official favor for somebody else. All bills in Congress are supposed
to be created free and equal; no matter how trivial their importance

m^y be, they are all referred to some committee which may already
have its calendar cfowded with measures of nation-wide interest.

The result is that most of the special bills obtain very little considera-

tion, and unless some influential members of Congress get behind

them they are asphyxiated in committee. Most of them probably
deserve this fate, but unhappily it is not always the meritorious

ones that survive. The worthiness of a special bill in Congress has

little to do with its getting a favorable committee report. The main

thing is the amount of pressure that the congressman who fathered it

can bring to bear.

On the other hand, the English system of private bills procedure
has the defect of being expensive. Witnesses must be brought to

London, sometimes many of them. Fees are charged_.. . r DEFECTS OF
for the introduction of a private bill and again at van- THE BRITISH

ous stages in its progress through parliament. It also ***VATE, BILL
& ,,..?,. , , PROCEDURE.

becomes necessary, when the bill is opposed, to employ

parliamentary agents who exact substantial remuneration. Theie
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parliamentary agents are professional law promoters; they are spe-

cialists in their work, and almost without exception they are lawyers
of high standing.

1 But any person may become a parliamentary

agent by registering as such and filing a bond. London has lots of

them, and the best ones charge high fees for their services. They
are not lobbyists in the American sense; their business is not to

roam the corridors buttonholing members. They merely supervise

the drafting of a private bill, see that the required notices arc given,

present the evidence to the committees, and make their arguments.
The quest for private acts of parliament has been considerably

ilackened by the use of "orders." These orders are issued by a

central department and become effective cither auto-

a
" niatically or when confirmed by parliament.

2 In the

latter case they are known as "provisional orders."

The reason for the issuance of these orders is that many general laws

which have been passed by parliament (such as the Public Health

Acts and the various acts relating to railways, street

railways, public lighting, poor relief, and education),

authorize the various government departments, such

as the ministry of health, the board of trade, or the home office, to

grant certain powers whenever proper cause for such action can be

shown. When, therefore, a power not already conferred by law is

desired by some municipality, corporation, or individual, an ap-

plication is made to whichever department has jurisdiction in the

matter.

For example, an application for authority to finance a hospital

1 There are two grades of lawyers in England solicitors and barristers. The
solicitor deals directly with the client; the barrister (when one is employed) if

retained by the solicitor to appear in court, except in the minor courts where the

solicitor may himself appear. In the case of private bills a solicitor prepares the

case and may present it before the committee except in certain cases where the

presentation of the case must be handled by a barrister.
1 There arc, in all, no fewer than six classes of orders, viz. :

(1 ) orders made by a central department which become effective when made
and do not require any reference to-parliament; (2) orders which become effec-

tive when made but have to be laid before parliament; (3) orders which have to

be laid before both Houses for forty days before they become effective, during
which time, of course, they may be objected to in cither House; (4) orders which
do not become effective unless confirmed by resolution of both Houses; (5)

orders which may become effective unless some authorized outside body objects,
in which Case they become provisional orders; and, finally, (6) orders which
are provisional in every case, objection or no objection, and do not become
effective until they have been embodied in a Provisional Orders Confirmation

Act and pasted by parliament.
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by the issue of municipal bonds goes to thfe ministry of health. The

ministry,' through its administrative officers, thereupon

inquires into the merits of the application, and if it OPERATES.

decides that the permission ought to be granted, an

order is issued conferring the desired power. This order, as has

been said, may be a provisional order, in which case it requires for

its validity the subsequent ratification of parliament. The usual

practice is to lump several provisional orders into a confirmation

bill, and in that form they are presented for enactment into law. It

is less expensive to obtain authority in this way than by introducing
a private bill, hence the practice of applying for "orders" has been

increasingly popular in recent years.
1

It has sometimes been suggested that Congress, and the state

legislatures as well, might unburden themselves in this way from

the great pressure now placed upon them. They might THE PLAN
authorize the various executive departments (such as WOULD NOT

the department of commerce in the national govern- CABLE^N^THE

ment, or the department of education, or of public UNITED

utilities in the state governments) to issue provisional
STATES -

orders which would have the force of law when confirmed by legis-

lative enactments. But the American scheme of government by
checks and balances does not lend itself readily to any such proce-
dure. In Great Britain an executive department, being assured that

there is a legislative majority behind it, can always count upon the

confirmation of its acts. In the United States there would be no

assurance of such confirmation. The majority in Congress, or in a

state legislature, is sometimes hostile to the executive; and even

when the two branches of government represent the same political

party they do not always work in cooperation. Certainty of confir-

mation (save in very exceptional instances) is the feature which

makes the English plan workable and no such certainty could be

hoped for in America. To some extent in recent years, however,
American legislatures have been giving to various administrative

authorities and boards the right to issue orders having virtually the

force of law without the necessity of confirmation. The order-

issuing powers given to the interstate commerce commission and to

public utilities commissions in the various states are good examples.
With this general explanation of the various steps through which

1 In addition to the granting of orders the various central departments give
authorizations dealing with matters of routine in a less formal way.
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a bill passes on its way through the House of Commons five steps

in all l it is now possible to compare the essential fea-
BRITISH AND r

. , . , . ,

AMERICAN tures of English and American legislative procedure.
PROCEDURE

Fundamentally they are alike, although there are
COMPARED:

t_ , T^, i_some differences between the two. In Congress, as has

been said, there is no broad distinction among bills. All of them are

public bills introduced by private members. It is true, of course, that

some measures are inspired by the President or by
1 THE AB-
SENCE OF PRO- members of his cabinet. Many notable illustrations

VISION FOR of this have been afforded during President Franklin
FORMAL EX-

. . .

ECUTIVE Roosevelt s administration for example, the Na-
LEADERSHIP tional Recovery Act, the Agricultural Adjustment
IN AMERICA. iri-io A i o-r

Act, the Social Security Act, and so on. 2 But measures

are never formally laid before Congress by a member of the Presi-

dent's cabinet or in the name of his administration. To introduce a

measure in this way would be quite out of keeping with the tradi-

tions of Congress and would be resented by the members. It is not

so in the House of Commons, for there the members of the majority

party are faced with the .simple fact that a vote against any govern-
ment measure is a vote to turn their own ministers out of power and

put their opponents in. This makes them far more amenable to the

crack of the party whip. The American congressman, when he votes

against some measure which the administration is known to support,

realizes full well that nothing catastrophic will happen. His party
will not go out of power, if it is in power; it will continue in office

to the end of its prescribed term, even though it were turned down

by the House of Representatives on one measure after another. The
defeat of the Supreme Court reorganization measure by Congress,

if it had taken place in parliament, would have turned the existing

government out of office.

Any member in either chamber of Congress may introduce any

bill, save that money bills must originate in the House of Representa-
tives. But measures of comprehensive scope and great

2. INTRO- . .

p
. ,

DUCTION OF importance, including those which correspond to gov-
PUBUC ernment measures in Great Britain, are usually laid
MEASURES.

before Congress by the chairman of the committee to

which such bills would naturally be referred, and hence become

1 To wit: introduction and first reading, second reading, committee considera-

tion, report stage, and third reading.
1 Some of them were later held to be unconstitutional.
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designated by the chairman's name. That is why we speak of the

Sherman Law, the Mann Act, the Rogers Act, the Harrison Law,
the Cable Act, the Bankhcad Cott6n Act, the Wagner Labor Act,

and so forth. A measure for the further regulation of the railroads

would ordinarily be brought in by the chairman of the committee

on interstate commerce, while a proposal to provide federal subsidies

for elementary education would be introduced by the chairman of

the committee on education. In a limited sense, therefore, the chair-

men of committees irl Congress assume the functions of initiative and

guidance which members of the ministry are accustomed to exercise

in parliament. Although they are not heads of administrative

departments they are usually in close touch with the depart-

ments concerned, and are provided with all the data they may re-

quire. Expert draftsmen are also used by Congress in the prepara-

tion of measures although not to the same extent as in England.
In Congress, again, all bills are referred to committees before

there is any discussion of their principles or general merits. In one

respect this is an advantage, in another a defect. It
3 A DIFFER.

gives the committees more freedom in overhauling a ENCE IN cow-

bill and changing its substance. On the other hand,
MITTEE WORK *

it means that a committee must do its work without having first

ascertained the attitude of the House toward the measure as a whole.

Hence it sometimes happens that congressional committeemen will

spend several weeks in perfecting the details of a bill which is theft

rejected by the whole House on its general lack of merits. The excel-

lence of the work done by the English parliamentary committees is

due, in part at least, to a feeling of reasonable certainty that their

labor will not be in vain. For they work on no public bill until after

the House has accepted it in principle.

The chairmen of committees in the House of Commons, on the

other hind, do not obtain the prominence or the publicity that is

given to the chairmen of important committees at
4 CHAIRMEN

Washington. They do not figure so prominently in OF COMMIT-

the debates. On the floor of the House they are quite ^^ ^OUN^
overshadowed by the ministers who take personal TRIES con-

charge of all government measures. Their names are
PARED>

not tacked to bills and displayed in the newspaper headlines.

There is still another difference: the chairman of a parliamentary
committee (like the speaker of the House) is deemed to be impartial.

He presides, and maintain? decorum in his committee room, but he
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does not take sides. The chairman of a congressional committee ha

no such inhibition. He is a power in his committee and often domi

nates it. He has no hesitation in working openly in behalf of a meas

ure which his committee is considering, or in working openly agains

it. Finally, there is a lively competition for places on the more impor
tant committees at Washington; at Westminster there is very little.

The use of the "question hour" in the House of Commons points

to still another important procedural difference. When a congress-

man desires information from orie of the executive de-

TEM
H
QF

SYS"

partments in Washington he telephones or writes foi

QUESTIONING it, and if he does not obtain it in that way he may offei

rERs

MIN1S~
a res luti n requesting that it be brought in. But he

is not allowed to consume the time of the whole House

in pelting questions at the administration. The administration in

Washington cannot be questioned on the floor, for nobody officially

represents it there. Some chairman of a committee or some other

congressman may constitute himself a spokesman for the Presidenl

and may rise in his defense when an attack is made; but he does sc

in an unofficial capacity. In parliament, as has been pointed out,

there is a regular time for asking questions and for answering them

from the floor. >

There are two practices in the American House of Representa-
tives which the House of Commons has thus far avoided. One is

the custom of requesting a member to yield the floor

THE TLOOR when he is in the middle of his speech. This is done at

almost every sitting in Washington, and although the

member who has the floor may decline to yield it he usually complies
as a matter of courtesy. In this way the debate is sometimes turned

into a personal fracas. This custom of yielding the floor is unknown
in the House of Commons'. In that body, when a member is on his

feet he may be interrupted at times by cries of "Hear, hear'* or "No,
no" from the opposing benches', but other members do not cut in

upon him until he is through. The continuity of the debate is in this

way preserved.

Then there is the "leave to print" arrangement. It has no place

among the usages of parliament. The only way in which a member

7. GRANTING ^ t^lc House of Commons can have a speech printed
LEAVE TO at the public expense is to deliver it. But in Congress
PRINT.

many undelivered speeches are printed, session after

session. A congressman speaks for fivC or ten minutes and then



LAWMAKING IN PARLIAMENT 223

moves that he be given leave to "extend his remarks" in print. No-

body objects, as a rule, for as a choice of evils it is preferable to let

him print his speech rather than have to listen to it. In some cases

a congressman obtains leave to print, in the Congressional Record,

a speech no portion of which has been delivered at all. And some-

times the printed text of the undelivered speech is liberally inter-

spersed with "Applause," "Laughter," etc. Copies are then struck

off by the thousand and franked through the mails to voters in the

congressman's district to show them what an accomplished orator

their representative is. The English voter has been spared this in-

fliction.

Much has been written about the concentration of party responsi-

bility in England and the fidelity with which party pledges are

redeemed. A British political party, when it makes a

promise to the people, is enabled by the organization

and procedure of parliament to fulfill this promise. If AS A FEATURE

it triumphs at the polls, it controls both the executive c*ouNEa
and legislative branches of government. The cabinet

then proceeds to crystallize the party's promises into government
measures with the assurance that they will be enacted into law. But

in America the organization and procedure of the government does

not so readily lend itself to the redemption of party pledges. Candi-

dates for the presidency make all sorts of promises, express and im-

plied, during the election campaign. But without the cooperation of

Congress there is no way in which these promises can be carried out

Senators and representatives also make pledges, but unless the ad-

ministration is ready to help in fulfilling them they go mostly un-

redeemed. The same is true in state government.

Party programs are, therefore, a much less accurate forecast of

future legislation in America than in England. Party pledges are

more frequentiy disregarded here than there. English

parliamentary procedure is based upon the principle DEMPTION OF

that the dominant political party, through its majority
PARTY

in the House of Commons and under the leadership of

the ministry, is definitely responsible for the fulfillment of its pro-

gram. No checks and balances stand in its way. It cannot avoid or

evade; it does not make excuses or blame the minority. That is the

theory of lawmaking in England and the practice of it also.

But this system of lawmaking has the defects of its qualities. It

is hard on the private member, especially on the "back-bencher"
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who is not prominent in the councils of his party. His power to

initiate legislation, although supposed to be unlimited except as re-

spects money bills, is in reality very small. It amounts
SOME DEFECTS r

, , , , i . i * i i

OF THE to much less than that of the individual congressman.
ENGLISH SYS- jje can bring in a private member's bill but his

chances of getting it considered, much less of having it

passed, are exceedingly slim. The standing orders, the traditions of

the House, even the theory of ministerial responsibility are all against

him. True enough, he may suggest amendments to government
measures when they are in the committee stage, and a minister who
desires to get his measures through will always do what he can to con-

ciliate the back benches. Occasionally a private member, by reason

of his special knowledge concerning the matter in hand, may become

an influential factor on the floor; but such cases are exceptional.

In a word the cabinet is responsible for initiating virtually all

important measures and for steering them safely through both

A TOO- chambers. At every session it presents a sizable grist

POWERFUL of bills and these have the right of way. There is very
CABINET.

jiule time for anything eise . If individual members

get in the way the cabinet rolls over them with its loyal majority. It

is one of the agreeable fictions of British government that the Com-

mons controls the cabinet; but an assertion that the cabinet controls

the Commons would come closer to the actualities. The cabinet with

a majority behind it, according to Ramsay Muir, is a "dictatorship

qualified by publicity."
l This is perhaps too strong a statement, but

in the process of lawmaking the power of the cabinet is very great.

Both the House of Commons and the House of Representatives

have devised ways of bringing a debate to a close and preventing
obstruction by the minority. More than eighty years

^^ERATE? ago the House of Representatives adopted a rule that

no congressman might speak for longer than one hour

AMERICAN except by unanimous consent, and about the same
HOUSE OF time it was agreed to amend the rule relating to the
REMLESENTA-

previous question so that it might be used more effec-

tively in shutting off debate. 2 A motion that "the

previous question be now put" may be made by any congressman

1 How Britain is Governed (3rd edition, London, 1935), p. 89.
* The "previous question" rule, in its original form, was first adopted by the

House of Commons in 1604. It was put into the first set of rules adopted by the

House of Representatives in 1789.
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and if the motion prevails, with a quorum present, the vote on the

main question must be taken at once. A motion that any matter

be laid on the table is also in order, and with a few restrictions may
be offered at any time. It must be voted on without debate, and

when carried it tables not only the amendment under discussion

but all other amendments and the main question as well. 1 A more

common and less drastic method of shutting off discussion in the

House of Representatives is by an advance agreement as to the

time at which the debate shall be brought to a close. The committee

on rules, after consulting the leaders on both sides, recommends a

time limit and the House accepts it. Then, when the time limit is

reached, the speaker brings down his gavel and the vote is taken.

Nearly all great legislative bodies, sooner or later, find it neces-

sary to devise some means of defense against willful obstruction by

filibustering minorities. More than three hundred
2 IN THE

years ago fhe House of Commons adopted a rule HOUSE OF

whereby a member might move that "the main ques-
COMM FS<

tion be now put,'
? and this arrangement served well enough until

the latter part of the nineteenth century. Then, during the early

eighties, it did not prove strong enough to prevent the deliberate

obstruction which marked the debates on Irish questions. On one

occasion (1881) the House was held in continuous session for forty-

one hours while the Irish Nationalists filibustered to prevent the

introduction of a coercion bill. These tactics led to the ultimate

adoption of the closure, as it is called. Under thisr
. THE CLOSURE.

arrangement a member may move the previous ques-

tion at any time, even when another member is speaking. Unless

the speaker decides that the taking of an immediate vote would be

unfair to the minority, the motion must be put to a vote at once,

without further amendment or debate. But even this did not put an

end to obstruction where the clauses of a long bill were being taken

up one by one in Committee of the Whole House. The previous

question had to be invoked on every clause. So the House of Com-
mons devised another weapon for handling obstruction.

This is the process known as closure by compartments which

is the application of the previous question to a whole group of clauses

in a bill. Somebody moves, for example, that clauses CLOSURE BY
seventeen to twenty-three "stand part of the bill." COMPART-

Then, if the speaker approves, and a majority agrees,
MENTS*

1 Robert Luce, Legislative Procedure (Boston, 1922), p. 276.
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the debate on these clauses is at an end. A variation of this is known

THE "KAN- as ^e "^angaroo closure," an arrangement which per-

OAROO CLO- mits the speaker and the chairman of the Committee of
SURE. ^ ^yhoie House in Ways and Means to select amend-

ments for discussion out of those which appear on the order paper
and to pass over the rest. The chairman of a standing committee

does not have this power. In the hands of an impartial speaker or

chairman this is a valuable arrangement for expediting business.

By majority vote the House of Commons, may also fix a time

limit for the consideration of the various clauses of a bill. Then the

guillotine falls at the expiration of the allotted period
whether all the clauses have been discussed or not.

But the guillotine is not frequently used. The practice

now is to make a time-table whenever an important controversial

measure comes up. The minister in charge of the bill then asks the

House to approve a resolution allotting so many days to the second

reading, to the committee stage, to the report stage, and so on.

The time-table may even assign specified hours to individual clauses.

It will be noted, therefore, that although the nomenclature is

different, the methods of expediting measures actually employed

by these two great English-speaking legislatures are
CONCLUSION. 7 * _.

, . ,t r

essentially alike. The closure, in all its forms, is a

crude and arbitrary process which ought not to be used except as a

last resort. Far better it is, as both Houses have learned, to agree

in advance on an apportionment of time which will give both sup-

porters and opponents a fair opportunity to be heard, which will

ensure consideration of the important clauses in a bill, but which

will none the less prevent undue delays or obstructionist tactics.

Rules of procedure in legislative bodies exist for two purposes

first, to guard against hasty and ill-considered lawmaking; second,

to expedite business. The difficult problem is to find rules that will

achieve both these ends simultaneously.

The use of time limits and time-tables has had one noticeable

result at Washington and Westminster alike. It has brought the

golden age of legislative oratory to an end. The days
of Pitt and Fox

>
and Webster and Clay, seem gone

forever. When only a few hours are available for the

discussion of a bill, no member can monopolize the whole time for a

set oration such as these old-time thunderers delivered in their day.

The debater who desires to avoid unpopularity with his fellow mem-
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bcrs, several of whom are sitting on tenterhooks awaiting their turn,

must make his deliverance short and snappy. Hence it is said that

while the seventeenth-century members quoted passages from the

scriptures, and those of the next two centuries regaled the House with

excerpts from the Greek and Latin classics, the twentieth-century

M.P, "quotes from nothing at all and is quick about it." In Con-

gress they give a prosy member leave to print; in the House of

Commons they pursue the less expensive plan of flocking out of the

chamber and leaving him to cast his pearls of rhetoric at the empty
benches. Incidentally it is an unwritten rule of the Commons that a

member may not read his speech from manuscript, although the use

of notes is permitted.

This is not to imply, however, that time limits and time-tables

are alone responsible for the decline of parliamentary and congres-

sional oratory. The decline had begun before these DUETO OTHER
limitations came in. Long orations are not in accord FACTORS THAN

with the spirit of the age in which we live. A speech of
TIME UMITS -

three or four hours' duration would clear the floor in the legislative

halls of any country today. And the tension upon a speechmaker,
who has to hold the attention of restless members for a prolonged

discourse, has also become far greater than it used to be. The longest

speech in the House of Commons since the incoming of the twentieth

century was Lloyd George's famous budget speech of 1909. It took

him less than three hours to deliver, but he became exhausted be-

fore the end and the House accorded him the courtesy of adjourn-
ment for a short period in order that he might regain strength to

finish it.

The whole tempo of life has been speeded up nowadays. People
travel faster, talk faster, and think faster than they used to do. They
are more impatient of things that take time. Time was when Edward
Gibbon could write five volumes on the Decline and Fall of the

Roman Empire and get millions to read them; but the Roman em-

pire would have to decline and fall in five pages nowadays in order

to secure any such quota of readers. The age in which we live seems

to be resentful of anything that does not come in concentrated form.

So it insists that speechmakers provide themselves with terminal

facilities.

In tones of regret some people talk of the decline of oratory, on

both sides of the Atlantic. They tell us that eloquence has been laid

to rest in the churchyards. But it may well be doubted whether there
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is much reason to mourn its demise. Emerson once remarked that

"the curse of this country is eloquent men." If legislators perorate

less nowadays, it may be that they put more substance into their

speeches. If there is less eloquence, there may be more wisdom:

certainly there is more meaning to \\rfiat the orators say. Many of

the so-called classic orations embodied an astonishing paucity of

ideas. They were a series of purple patches, of jneaningless periods

delivered with pontifical solemnity. Take down a volume of Glad-

stone's speeches, or of Daniel Webster's. You will wonder how such

utterances could ever have stirred the souls of men. Both Hansard

and the Congressional Record make dull reading nowadays, and

very few people ever wade through their prosy pages; but they are

as light literature compared to the volumes of "great orations"

which cumber our library shelves. The world has grown tired of

oral grandiloquence. Pectus est quod disertosfacit, as Quintilian says.

It is the heart that makes men eloquent.

An excellent concise sketch of the process oflawmaking in parliament may
be found in Frederic A. Ogg, English Government and Politics (2nd edition,

New York, 1936), chap. xvii.

The standard work on English parliamentary procedure is Sir Thomas
Erskine May, Parliamentary Practice, a work which is now in its thirteenth

edition (London, 1924). The Standing Orders of the House of Commons are in-

cluded. Special mention should also be made of Josef Redlich's monumental

study of the Procedure of the House of Commons (3 vols., London, 1908). Briefer

outlines are Sir Courtenay Ilbert, Parliament: Its History, Constitution and

Practice (London, 1911), the same author's Mechanics of Lawmaking, and his

smaller Manual of Procedure in the Public Business of the House of Commons

(London, 1908). A later book of much value is G. F. M. Campion, An Intro-

duction to the Procedure of the Hous.e of Commons (London, 1929). Carl Wittke,

The History of English Parliamentary Privilege (Columbus, Ohio, 1921) deals

with an interesting phase of a somewhat related subject.

For analogies andcontrasts, reference may be made to D. S. Alexander,

History and Procedure of the House of Representatives (Boston, 1916), and Robert

Luce, Legislative Procedure (Boston, 1922). In a smaller book entitled Congress:

an Explanation (Cambridge, 1926) the same author deals with the committee

system in Congress.



CHAPTER XIII

ODD WAYS AT WESTMINSTER

The"House of Commons needs to be impressive, and impressive it is. The way
to preserve old customs is to enjoy them. Walter Bagehot.

The House of Commons is not only an impressive body, but

picturesque also, which is because it retains so many ancient customs

and curiosities of procedure. Most of these go back SOME ANCIENT
several centuries; their exact origin is sometimes so CUSTOMS AND

much in doubt that even the most diligent anti-
SYMBOLS -

quarians have been unable to explain how they first came into

existence. A few of them are clearly the heritage of mediaeval days
when the House was made up of burgesses and knights of the shire.

The political Philistines look upon some of these old customs as

bric-a-brac which ought to be thrown away and replaced by things

more up to date. But the evidences of age (which old customs are)

give dignity and draw reverence. It is not surprising that the House

of Commons, as the oldest representative chamber on earth, main-

tains an atmosphere more redolent of bygone centuries than that

which surrounds the making of laws in any other country. Its

glamor is not merely a "barbaric pomp," as Richard Cobden once

called it.

The oddest thing about the House of Commons is its meeting-

place. This chamber is unique. Legislative halls in all other countries

are so planned that every member can have a seat

and can sit with his face to the presiding officer.

But in the House of Commons there are benches

for less than two thirds of the members. And those who occupy tnem
do not face the speaker of the House; they face their opponents.
New members sometimes do not realize that no individual seats

are assigned and there are current stories of freshman commoners

making early application to the clerk in the hope of getting well

placed. A first glance around the chamber gives the impression of a

chapel or huge choir stall. The subdued light which falls from over-

head throws a mellowness over the place. There is an air of dignity,

229
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leisure, and comfort intermingled with venerableness all in sharp
contrast with the bustling auditorium where the American House of

Representatives semicircles around its speaker.

On the morning of the day when a new parliament assembles, a

quaint ceremony is gone through. In the early hours of this opening

day a detachment of twelve yeomen of the guard
fr m t^ie Tower of London marches to Westminster.

These yeomen are colloquially known as "beefeaters,"

which is said to be a corruption of the French buffetier. They come,
in the picturesque glory of their Tudor regalia, each carrying a

lighted lantern of the pattern of 1600. Accompanied by the Idrd

great chamberlain, who is the custodian of the place, they trudge

through the legislative chambers and down into the rooms and cav-

erns below, into every corner of the stately pile. In and out among
the coal bins and furnaces, the gas pipes and the steam pipes, the

wine cellars and the rubbish rooms they go every yeoman keeping

step, his eyes to the front. With their eyes to the front they are look-

ing for kegs of gunpowder placed in some out-of-the-way corner

by the enemies of the king !

This ceremony of searching the Houses has been gone through
at the opening of every new parliament for more than three hundred

ORIGIN OF years. Back in the days of James I, a certain Guy
THIS PRAC- Fawkes, a young Englishman who had served in the
^ICE '

Spanish army, was hired by some conspirators to

blow up the old House of Parliament. Fawkes succeeded in placing

twenty kegs of gunpowder in the basement of the building,. all care-

fully covered with kindling wood. When parliament assembled,

with the king in attendance, the gunpowder was to be touched off.

But too many people were let into the secret; somebody told the

authorities, and Fawkes was seized in the cellar (with the key in

his pocket) on the morning of explosion day (November 5, 1605).
1

Some time later it was ordained, as a precaution against the

1 For more than two centuries after 1605 every fifth of November was cele-

brated as a public holiday in England, a day of rejoicing known as Guy Fawkes

Day. Even yet it is an occasion of some festivity. There is a well-known ditty:

Remember, remember, the fifth of November,
The gunpowder treason and plot;

For I know no good reason why the gunpowder treason

Should ever by us be forgot.

As for the key which was found on Fawkes, it is still on exhibition at, West*

minster.
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machinations of any future Fawkes, that the whole place should be

searched at intervals, 3md to this day the quaint formality continues.

Parliament has built itself a new abode since 1605, and there are

now no unlighted caverns underneath." But the yeomen of the guard
continue to make their rounds. Every inch of the building is now

brilliantly lighted by electricity; but the "beefeaters" still carry

their flickering lanterns. When they have searched through the

miles of rooms and corridors they send a report to the royal palace

that "All's well" and are then rewarded, as of yore, with a repast

of cakes and ale, ending with a toast to the king.

The House opens its daily sittings with the entrance of the speaker's

procession. That dignitary marches down the great aisle ac-

companied by the chaplain in surplice and stole, the
. , , . , , , ,

PRAYERS.

sergeant-at-arms with his sword, and the mace-bearer

with the mace. Then comes the reading of a psalm and a prayer

by the chaplain. It is always the 67th Psalm. . . . "Oh, let the

nations be glad and sing for joy, for Thou shalt judge the people

righteously and govern the nations upon earth. . . . Then shall the

earth yield her increase; and God, even our own God, shall bless us."

As a rule there are very few members in the chamber when these

prayers are being read, and visitors are not allowed in the galleries

until after the chaplain has finished. This rule, no doubt, was born

in the days when religious bitterness was rife when the reading of

prayers from a prayer book might have been made the occasion of

disorders on the part of Nonconformists. Members of the House

face the center aisle during the reading of the psalm and then turn

their faces to the wall when the prayer is being read. The origin

of this curious custom nobody seems to know. 1
During prayers,

by the way, the Treasury bench is always empty. It is not that

members of the cabinet have less need for the chaplain's intercession

than the rank and file of the Commons, but merely that they do

Aot need to come early in order to reserve their seats. 2

Prayers being over, the doorkeeper shouts "Mr. Speaker at the

Chair." The cry is taken up through the lobbies and corridors,

thus warning the loitering members that the day's

sitting has begun. The mace is in full view on the

1 It has been suggested to me by one excellent authority on the usages of the

House that in the old days the members probably knelt at their benches during
prayers and that the practice of turning their backs to the chaplain may have

originated in this way.
9 Michael MatDonagh, The Pageant of Parliament, Vol. I, p. 236.



232 GREAT BRITAIN

table just below the speaker. This indicates that the House is sitting

as a House, not in Committee of the Whole House. When the House

goes into committee the sergeant-at-arms takes the mace reverently

from the table and sets it underneath, out of sight. When the House

adjourns it is carried off with the outgoing speaker's procession.

This mace, which figures so prominently in House procedure, is

a wooden staff about five feet long, finely embellished in gold leaf

and surmounted by a gilded crown.

The use of the mace goes back to early mediaeval days when
the king attended parliament in person. Originally, as we have seen,

it was his custom to be present at meetings of his
S

ENO!AND. Great Council, and later at meetings of the parle-

mentum. When parliament divided into two Houses,

the king attended sessions of the House of Lords only. If he had any-

thing to say to the House of Commons he summoned the commoners

to the House of Lords, as he still does at the opening of a new

parliament. Then he instructed them to go to their own chamber and

deliberate upon the matters which were within their province,

especially the granting of money. But not having the royal presence

with them, in their own chamber, the commoners appear to have

desired some symbol of it, some token of the fact that they were

meeting by virtue of the royal command and under the king's

protection. So this mechanical contrivance was devised at an un-

certain date, a wooden staff with a crown on its head, and it became

known as the mace. No business is in order until the mace has been

placed on the table where it silently reposes till the House goes into

Committee of the Whole or adjourns.

There it has lain Jor at least five hundred years. Were it able

to write an autobiography it could tell a long and chequered tale.

A CROM- Quorum pars Jui it might say, for on one occasion

WELLIANEPI- the mace was itself expelled from the House. This
SODE.

wag ^n i^^ when Oliver Cromwell became exasper-

ated at the action of parliament in trying to prolong its own
existence. With a squad of soldiers he hurried to Westminster and

ordered the members out of doors. Then his eye caught sight of the

mace on the table. "Take away that bauble!" he bellowed, and

the mace disappeared. But it was soon brought back again.

Perhaps it may be of interest to mention that the colonial as-

semblies of America, following the custom of the House of Commons,
each provided itself with a mace, and the usage is still continued
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both by Congress and the- state legislatures. In the American House

of Representatives the mace is a plain staff surmounted by the fig-

ure of an eagle. It is not laid on the clerk's table

but stands on a marble pedestal at the right hand

of the speaker. When the House goes into Com-
mittee of the Whole it is removed from this pedestal, out of view;

when the House adjourns it is taken away by the sergeant-at-arrns.

The mace, in the House of Representatives, is said to be the "symbol
of authority," but how many congressmen know how and why this

symbolism originated?

The table which is used by the clerks in the House of Commons
and on which the mace reposes, is a massive piece of furniture

occupying most of the space between the Treasury ,

, L . . , * r , i
T^ TABLE.

and Opposition benches. These two* benches, as

has been said, face each other from opposite sides of the main aisle,

one at the speaker's right and the other at his left. On the table are

piles of books and documents which the ministers and their oppo-
nents utilize in the course of their speeches. On it, also, are two brass-

bound boxes, one at either side. It is the practice of those who sit

on the Treasury or Opposition benches to use these boxes as their

pulpits. They often set their notes thereon, and thump their fists

on the oak receptacles to emphasize the salient points in their

utterances. Mr. Gladstone, in the course of his long career as prime
minister and as leader of the opposition, punished both of these

boxes so severely that the dents made by his signet ring are there to

this day, bearing tribute to the vigor with which the great commoner
drove home his arguments.
The Treasury bench, on the speaker's right, is occupied exclusively

by those members of the ministry who are members of the House.

If the number present Exceeds the capacity of the

bench, the senior ministers occupy it and the junior

ministers find seats elsewhere on the government
side of the main aisle. But so long as there is room on the Treasury

bench, the occupant of any ministerial post, however subordinate,

has the right to a place on it, provided, of course, that he is a member
of the House of Commons, which some ministers are not. 1

By ah

old parliamentary custom, moreover, the two members for the

1 That is, some of them are members of the House of Lords. Ministers are
not permitted, as in France, to sit or speak in the chamber to which they, do oat

belong. See Chapter XXIV.
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City of London arc entitled to sit on this bench, but they never do

it (unless they happen to be ministers) except on the first day of a

new parliament. On that day they invariably sit there a few mo-
ments for the purpose of asserting their ancient right to do so,

and this even though they happen to be members of the opposition.

The Opposition bench is of equal capacity, but usage does not

precisely dene who shall occupy it. In general, however, this

bench is reserved for the leading members of the

TION^'NCH opposition which is a rather elastic limitation.

As a matter of practice the leader of the opposition

virtually determines who shall sit alongside him on this bench, for

no one would venture to go there uninvited. Some of his chief

lieutenants are always on hand; others go to the Opposition bench

when their presence is desired for consultation during a particular

debate. Younger members, of course, deem it an honor to receive

such an invitation.

Apart from the honor involved, there is a certain advantage in

sitting on one of these benches and in addressing the House from

the head of the aisle. For one thing it is the only place where a

speaker has something to lean upon. And rather curiously there

is no other place in the House of Commons where a member can

stand and speak face to face with most of his fellow members. Even

at these front benches his back will be turned to some of his audience.

Of course if he should go to the top back bench on either side he

would then have the entire membership of the House in sight; but

half the members would have their backs turned to him. Fortu-

nately the acoustic properties of the House are so good that a speaker

can easily be heard no matter where he stands.

On the same level as the floor of the House, and to the right o*

the speaker's chair, there is a small gallery or enclosure. It is ir-

reverently known as "the official pew." Here sit

various permanent officials (not members of the

House) who may be wanted by ministers during the

debate. When some troublesome point is raised by an opposition

speaker, the minister steps over to this enclosure and secures material

for his reply. It is this practice that has given weight to the cynical

assertion that the ministers are merely the spokesmen of their pro-

fessional subordinates and that the House of Commons is merely a

hall of echoes for the sayings of clerks and secretaries.

Some eccentricities of procedure are associated with hats in the

THE OFFICIAL
PEW.
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House. Visitors to the Commons arc often surprised to see members

sitting with their hats on. The practice of wearing
hats in the House of Commons is said to be a survival ^ HOUSE!

from the days when barons and knights came to

parliament in full armor, with helmets of steel that could not be

removed. In all probability, however, the custom of hat-wearing
had a less chivalrous origin, for members of the House of Lords

do not habitually wear their hats during debates, although they are

even more directly the descendants of the mediaeval ironclads.

The reason why the commoners wear their hats, while the lords

do not, is probably because the House of Commons has never been

provided with a convenient coatroom. 1 At any rate, the earliest

engravings of parliament show the members wearing caps and

gowns; then in the seventeenth century they appear without the

caps but with flowing capes and swords; in the eighteenth century

they wore elaborate wigs for headgear, and it was not until the

nineteenth that the hats appeared.
2

But hat-wearing in the House of Commons is quietly on the wane.

The practice is now confined, for the most part, to the relatively

few members who wear silk hats (or "toppers" as AN OLD cug-

Englishmen call them), and this glossy headgear TOM ON THE

is rapidly going out of use. On the other hand the
WANE *

custom of wearing hats in the House of Lords seems to be more

common today than it used to be. Sir Henry Lucy, not many years

ago, spoke of it as "quite exceptional," but at the present time the

visitor to the galleries will see as many hats on the heads of lords

as on those of commoners. 3

. The etiquette which governs the hat in the House of Commons
is well established and rigidly enforced. A member may wear his

hat until he rises to speak or until he moves from HEAPGEAR
one seat to another. Then he must uncover. (This AND ETI-

rule has been waived for women members.) Even QVSTTE.

if he leans forward to whisper in the ear of the member in front of

him he must remove his hat. The lifting of the hat is also used as

I The present coatroom of the Commons is located a considerable distance

from the chamber and hence is inconvenient to use. The lords, on the other

hand, not only have a "robing-room" but there are liveried messengers in at-

tendance to take and fetch their belongings.
1 Sec the reproductions in A. F. Pollard, The Evolution of Parliament (new edi-

tion, London, 1926).
3 Sir Henry Lucy, Lords and Commoners^ p. 99.
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a signal to the presiding officer. It is in this way, for example,

that the minister or member who is in charge of a bill moves its

advancement to the next stage. When the debate seems to have

died down, the speaker looks toward the minister who is in charge

of the measure. The latter does not rise or speak a word; he merely
lifts his hat and the speaker puts the question. The speaker also

carries a three-cornered contrivance which is called a hat. He brings

it with him into the House, sets it on the arm of his chair, and picks

it up when he leaves. It is manifestly part of his official uniform,

but it never goes on his head. 1

It is an unwritten rule of the House that a member (other than

one who sits on the front benches) may reserve any unoccupied

HOW SEATO seat ^7 placing his hat on it. If, therefore, a private

ARE RE- member goes out to the lobby, the library, the smok-
SERVED.

jng roomj tjie restaurant, or the terrace, he merely

drops his hat on the bench where he has been sitting and departs

with the assurance that he will find the place unoccupied when he

returns. Due to the relatively small attendance when routine

business is under consideration, there is not much occasion for

members to reserve seats in this way; but on the opening day of a

new session or when an important debate is scheduled, the quest

for seats becomes lively. So a good many members (especially new

members) go to the chamber some hours before the sitting begins

and reserve seats for themselves by depositing their headgear in

favorable locations. Those who do not take this precaution may
have to find seats in the lower gallery (which is reserved as an over-

flow place for members) or may even have to stand during the pro-

ceedings.

This method of reserving seats has had its humors. Some years

ago, when the Irish Nationalists were in the House, one of their

AN EPISODE
number conceived the idea of reserving enough

OF IRISH seats for the entire membership of his party, nearly
FLAVOR.

a burred
'm ay go

'm faG gray dawn of the day
on which a new parliament opened, he came to the House with a

huge armful of hats and caps of varying sizes, shapes, and ages.

One by one he deposited them at suitable intervals on the best

benches of the chamber and when the House assembled he passed

the word to his fellow Nationalists that all the good seats were

1 The lord chancellor, who presides in the House of Lords, has a similar "hat"
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theirs for the taking. But the Tory members did not appreciate

the humor of this proceeding. They protested against such -trifling

with an ancient tradition. Whereupon the House ordered an in-

vestigation of the whole question of reserving seats, and it was

finally agreed that for the future a seat should be reservable only by
the use of a member's own hat, and not by using what is termed in

theatrical parlance, a "property hat." Under the new regulations,

moreover, a member may now reserve a seat by leaving his card on it.

The usage of the House is friendly to hats but unfriendly to swords.

No member (with one exception) may bring into the House a

sword, or anything that looks like a sword, not even

a drawing-room rapier such as the sergeant-at-arms

girds to his belt. This prohibition recalls the days

when the gentlemen of England wore swords that were sharp.

During a heated debate it was not uncommon for a quick-tempered

knight to reach a hand to his sword-hilt. 1 His opponent across the

aisle would sometimes meet the threat by doing likewise. There are

several recorded instances of members drawing sabers and starting

for each other, while friends on both sides intervened to avert a

duel. So the House, in one of its irritable moments, decreed that a

line be drawn, a thin red line, on the matting of the center aisle,

about twenty-four inches from the lower benches on either side,

Then it ordered that no member, in addressing the House, should

step over this line.

This diminished the danger ofjousts in the chamber, but members

might still settle their differences by a duel in the lobby, so the House

eventually forbade the wearing of swords altogether.

So strict is the prohibition that when distinguished

military or naval officers come to the Houses of Par-

liament they must unbuckle their weapons and leave them with the

doorkeepers. The only exception to the rule is made in the case

of the two members who move and second the address in reply to

the speech from the throne. 2 In accordance with a custom that goes

back to time immemorial, these two members may appear in court

uniform, with swords and scabbards, but only for the day upon
which the moving and seconding is done. And the knightly para-

1 The custom of wearing swords in the House continued until nearly the dose
of the eighteenth century.

* The sergeant-at-arms wears a sword, of course, but he is not a member of

the House and his chair is technically outside the chamber.
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phcrnalia, even on this one occasion, sometimes becomes an embar-

rassing adjunct to their carefully-prepared speeches, by getting

entangled with shaky legs at critical moments. 1

Just inside the swing-doors which guard the main entrance to

the chamber is a sliding brass rail which can be used to close the

center aisle. This is the "bar of the House" which

THE HousiT figures so frequently in the annals of parliament.

When the House orders anyone before it, he is escorted

to this bar by the sergeant-at-arms or his deputy, and on many
occasions some hapless offender against the dignity or privileges

of the House has been haled there for judgment. In former days the

prisoner at the bar was compelled to kneel while

t"ie sPea^cr solemnly pronounced the censure of

the House or even sentenced him to imprisonment.
But in 1772 the custom of requiring prisoners to kneel was dis-

continued by an order which provided that future offenders should

receive the speaker's judgment standing.
2
Imprisonment has not

been meted out by Mr. Speaker to anyone, member or non-member,
for many years. The last occasion was in 1880 when Charles Brad-

laugh, an atheist member-elect, raised a ruction because he was

not permitted to take the oath of allegiance in his own way. In

the Clock Tower there are still some detention rooms for the con-

finement of those whom the speaker penalizes.

But it is not offenders alone who come to the bar of the House.

Men of all ranks and reputations have stood there at various times

to be questioned by the House, or to make state-
OTHERS WHO

,

HAVE AP- ments, or to plead causes, and indeed on some oc-

PEARED casions to receive the thanks of the House for their

services to the nation. The gossipy Pepys, as readers of

the Diary will recall, once came to the bar and successfully defended

his administration of the admiralty. The Duke of Wellington was

summoned to the bar in 1814 that he might receive the thanks of

the House for his services in the Peninsular Campaign. And fourteen

years later, Daniel O'Conne\l came there to plead for Catholic

1 Sir Henry Lucy, Lords and Commoners (London, 1921), p. 97.
1 The immediate occasion for the change, according to one authority, was the

action of a certain journalist who was brought to the bar in 1771 for having

published a report of the House proceedings. On rising from his knees, after

being duly reprimanded by Mr. Speaker, this unabashed offender brushed the

dust from his trousers and exclaimed, "What a damned dirty House!" The
members did not know whether to be angry or amused.
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Emancipation. Many other historic examples might be given.

Technically, the bar is outside the House and hence beyond the

scope of the rule that no one who is not a member may utter a

word within the sacred precincts. The American custom of inviting

distinguished visitors to address the legislature from the speaker's

cteds has no counterpart in England.
Another term which figures in the parlance of the House is the

gangway. It is a passageway running at right angles to the center

aisle. Reference is commonly made, therefore, to

"the benches below the gangway," or "above the GANGWAY.

gangway." There is no rule governing where mem-
bers shall sit (except on the two front benches), but the tendency
is for the younger members to find seats below the gangway. This

location, in any event, affords a better vantage-ground from which

to assail the ministers. During the times that the Labor ministry

has been in office, the Conservatives took the opposition side of the

House above the gangway, while the Liberals sat below it. The Irish

Nationalist members, in the old days, always sat below the gangway
on the opposition side, no matter which of the two parties was in

power. It is a tradition of the House that these benches below the

gangway can be counted upon to furnish trouble if a minister goes

looking for it.

But in recent years the back benches have hardly lived up to

this tradition. Some of the Labor members, especially the "wild

men from the Clyde," supply noise and interruptions THE NOISY

enough; but they have hardly atoned for the with- SECTION OF

drawal of that lively delegation which came from
THE HOUSE *

the green regions between Cavan and Cork. For more than half

a century prior to the World War these Irish members flooded the

chamber with their piquant individuality. They provided much of

the eloquence, most of the humor, and all of the disorder. Their

quickness of wit atoned for their lack of gentility. One day an absent-

minded member, on finishing his speech, sat down on his tall silk

hat and crushed it flat as a doormat. Whereupon an Irishman,

from below the gangway, arose and gravely said: "Mr. Speaker,

permit me to congratulate the honorable member that when he

sat on his hat his head was not in it." A long-winded member,

goaded by flippant interruptions, once undertook to admonish the

House. "I am not speaking to you," he said, "I am speaking to

posterity." "Hurry up," bawled an Irish member, "or you will
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soon nave your audience in front of you." Not all the humor has

flown from the House even yet, but a goodly portion of it went with

the signing of the Irish treaty.

When the House of Commons proceeds to take a record vote it

is not the practice to call the roll as in the American House of

Representatives. A "division" is ordered by the

speaker, and the House divides in a literal sense.

Adjoining the chamber, with entrances from its

vestibule, are two rooms known as division lobbies. When the ques-

tion is put, the members are herded into these lobbies. Those voting

Aye go to the right; those voting No to the left. Meanwhile, electric

bells begin to tinkle in the reading room, smoking room, restaurant,

and elsewhere, warning members that a vote is being tsaken. Six

minutes are allowed before the lobby doors are Closed. Then the

members in each of the lobbies pass before a little desk and have

their votes recorded. Ordinarily the process does not take long

about ten minutes or so. A roll call in the House of Representatives

consumes nearly four times as long.

The marshals of the House are the party whips. It is they who
steer the members into the division lobbies and make sure that all

stragglers are rounded up. Each political party

THEIR DUTIES ^as two c^e^ whips, senior and junior, besides several

assistant whips. The chief whip of the ministerial

party must make sure that a majority is within call at a moment's

notice, for a defeat in the division lobbies may spell irretrievable

disaster to the ministry. The chief opposition whip, similarly, em-

ploys all his ingenuity to catch the other side napping. Both these

functionaries must be vigilant, resourceful, good tempered, and tact-

ful. They must be constantly in attendance, no matter how dreary
the debate becomes, for the House may divide at an unexpected
moment. It was Disraeli, I think, who once said that the functions

of a chief ministerial whip were "to make a House, to keep a House,
and to cheer the ministers." The description holds good today.

Members of all parties are under obligation to let their whips
know where they can be found in case a hurry call has to be sent

out. And if an important division is impending,
eack member is m duty bound to get himself paired.

The pairing is arranged by the rival whips. Each

has his list of absent members who have declared their desire to vote

Aye or No. These members are then paired off, one against another,
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so far as they will go. The chief whip on the ministerial side holds

the titular office of parliamentary secretary o the treasury and draws

a salary as such, but he has no duties connected with the treasury.

The three junior or assistant ministerial whips also have sinecure

positions on the treasury pay roll. They are rated as junior lords

of the treasury. The opposition whips get no emolument but only

honor and the hope of a salary when their party comes into power.

Among the present-day functions of the House, the oldest is

that of receiving and presenting petitions. Originally the Commons
received petitions from the people and presented

them to the king. The latter decided whether the

petitions should be granted. The petitions still keep

coming in, although not in such large numbers, and they no longer

go to the crown for consideration. A few petitions are presented at

almost every sitting of the House by members whose constituents

have prepared them. But they are not read to the House. The
member who presents a petition on behalf of his constituents

merely indicates its nature and tells how many signatures there are

to it. Thereupon the speaker directs him to drop the document into

a sack which hangs to the left of the chair. At intervals the contents

are carried to the committee on petitions, which is supposed to

examine them carefully but never does.

When a petition goes into the sack, that is the last of it. "As well

might it be dropped over the terrace into the Thames." 1 Monster

petitions come to the House at times, petitions bearing WHAT
signatures by the hundreds of thousands. They are BECOMES OF

carried down the aisle by attendants who deposit
THEM<

them at t!he foot of the clerk's table. Sometimes they are too big for

the sack, in which case, after being formally presented, they are

carried out again. The whole thing is nothing but a gesture, the

shadow of what was once a reality. Petitions play a small part in

the House procedure of today, but the tradition of their ancient

importance is kept alive by the rule which gives the filing of petitions

a priority over all other business in the House, no matter how urgent.

There is no clapping of hands in the House of Commons. Ap-

plause is not given in that way. When a member desires to show his

approval of something that has been said, he cries HOW THE
"Hear! hear!" Others may join in the chorus until HOUSE

if assumes the proportions of a babel. But these ex-
APPLAUDS -

1 Sir Henry Lucy, Lords and Commoners (London, 1921), p. 106.
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clamations do not invariably express sentiments of approval. By
an appropriate modulation of the voice the words may be made
to throw ridicule on what a speaker has said. "The present govern-

ment has done much for the worker," asserts a minister. "Hear,
hear! Hear, hear!" comes the ironical ejaculation from the Labor

benches which means that the members of that party do not

believe a word of it. Interjected at just the right moment, these

words are often used to puncture a swelling bubble of eloquence.

The House uses other forms of vocal interruption. Groups of mem-
bers join in shouting, "Order, order!" or "Retract, retract!"

"Division, division!" "Resign, resign!" and so on. Sometimes,
in the attempt to howl down a speaker, they keep it up until the

House is in a turmoil.

The speaker of the House, in his endeavor to restore order, does

not pound a gavel. He has no gavel. His only weapon is his voice.

Above the commotion, he rises from his chair, puts

A^EMBER out kis hand and quietly commands the honorable

gentlemen to be in order. He is usually obeyed. No
member is allowed to be on his feet when the speaker is standing.

Disraeli once said that in his day "even the rustle of the speaker's

robe" was enough to check an incipient riot. But it has not been so

on all occasions. Sometimes a speaker has had to expostulate rather

vigorously. He may call upon a member to retract the unparlia-

mentary expression which has caused the hubbub, or to apologize

for some disparaging reference to a fellow member. In the event

of a refusal he may order the offending member to leave the House,
or in an aggravated case he may "name him." 1 When the

speaker names a member his action is always followed by a mo-

tion to suspend the latter from the service of th'e House. This

motion is put without "debate and is invariably adopted. The
1 When addressing a member, in the ordinary course of debate, the speaker

does not call him by name. Nor is any member designated in that way by his

fellow members. It is always "the Honorable Member for So-and-So," or if he

be a privy councillor he is referred to as "the Right Honorable Member."
Members who belong to the army or the navy are always alluded to as "the

Honorable and Gallant Member." lawyers as "the Honorable and Learned
Member." A member with a courtesy title (see p. 134, note) is referred to as

"the Noble Lord," or, in the case of a lady of rank (e.g., Lady Astor or the

Duchess of Atholl) as "the Noble Lady." A member refers to one of his own
party as "my Honorable Friend," to a member of another party as "the Honor-
able Member." The speaker addresses and refers to members in this same way
except that he makes no distinction as to party affiliations. When he names a
member for disciplinary purposes he says "I name Mr. So-and-So to the House."



ODD WAYS AT WESTMINSTER 243

suspension, unless rescinded, is for the balance of the session.

Although there are galleries for visitors the theory still persists

that the debates of the House of Commons are secret. Visitors are

merely tolerated; their right to be present at any time

is not recognized by the rules of the House. This is

shown by the way in which the House proceeds to clear

the galleries when it wants them cleared. No resolve to go into

executive session is ever presented, as in the Senate of the United

States. Some member of the House, usually the prime minister,
1

merely draws the speaker's attention to the fact that strangers ate

present in violation of the rules. This ancient custom of "spying

strangers" is a signal for the speaker to put the question "that

strangers be ordered to withdraw," a question which is not open
to debate. If the vote is in the affirmative the galleries are thereupon

cleared, even the representatives of the press being ordered out.

The last occasion upon which strangers were "spied" in the House

was during the two-day session on proposals for compulsory re-

cruiting (April 25-26, 1916). On this occasion not a soul was per-

mitted within earshot except the members of the House, the clerk,

and the sergeant-at-arms. But the clearing of the galleries, it ought
to be added, takes place on rare occasions only,; there have been

only three of them during the past seventy years.

Congress does most of its work in broad daylight; the House of

Commons prefers the hours of darkness. It often sits late, sometimes

very late. Occasionally it sits all night without ad- HOWTHE
journing. But its sittings ordinarily come to a close HOUSE

at midnight or thereabouts, whereupon the principal
ADJOURm '

doorkeeper steps forth a pace or two into the lobby and in a strident

voice calls out, "Who goes home?" Through the library, the smoking

room, the side-corridors, and even along the terrace by the Thames,
the cry resounds, "Who goes home?" Ministers and private members

gather up their papers and drift down the center aisle through the

swing-doors while the chorus of "Who goes home?" pours into their

ears. Thus the Mother of Parliaments goes home.

More clearly than anything else among the odd ways at West-

minstcr this cry brings back the London of Pepys and Wren and

Defoe. From Westminster to London in those days
was a lonely jaunt and the way was not safe for travel

by night. The streets of the intervening parishes

were policed, to be sure, but only by tippling constables who spent
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member who desires freedom from service in the House. On a few

occasions two appointments have been made and two resignations

received within twenty-four hours. 1

An odd circumlocution it may seem, and a superfluous one.

From time to time some Englishmen have 'thought it so. More than

a hundred and fifty years ago a distinguished statesman asked leave

to bring in a bill enabling a member to vacate his seat by merely

handing his resignation to Mr. Speaker, but the House resented

the proposed innovation and by a decisive vote refused to allow

even the introduction of the measure. Could one find a better

illustration of that loyal adherence to ancient customs which is

so characteristic of parliament? The House enjoys its old customs,

and that is the way to preserve them.

For centuries it was the custom of the king to prorogue parliament
in person. With a glittering array he came in a royal coach to

Westminster, mounted the throne in the House of
HOW THE '

.

HOUSE Lords, summoned the commoners there, and read his

ENDS ITS
speech to them. But nowadays parliament is usually

prorogued by commission, and the procedure is always

the same whether the prorogation is merely the close of a session

or a prelude to the dissolution of parliament.
2 The crown appoints

five lords commissioners (among them the lord chancellor is always

included) to perform the duty. The commissioners, in scarlet robes,

take their places on a bench in front of the great throne in the

House of Lords. The faithful commoners are then summoned to

the red chamber and the lord chancellor reads the king's speech to the

assembled gathering. It is always a perfunctory deliverance, thank-

ing parliament and announcing that the work for which the session

was called has been completed. When the commoners have heard

it they go back to their own chamber and make ready to leave.

There are no votes of thanks to everybody for everything, as in

American legislatures. There are no speeches laden with an exchange
of compliments. There is no presentation of a gold gavel or an

1 But what if too many members should happen to want to leave the House
at once? In that case there are some other sinecure appointments, notably the

stewardship ,of the Manor of Chipstead, which can be utilized in addition to

the Ghiltern Hundreds. Occasionally a member has gone out of the House by
this Chipstead route.

* At a prorogation which precedes a dissolution no announcement of this

fact is ever formally made, even though every member knows it. The announce*
ment is published a little later.
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illuminated address. The speaker, rising from his place, walks

backward down the wide aisle between the benches, bowing sol-

emnly to his empty chair. 1 The sergeant-at-arms, with the mace on
his shoulder, paces slowly after him. Ministers and members,
forgetting their political animosities, gather in groups to say goodbye
and to wish each other good luck in the coming election, for a

general election always follows a dissolution. The cry of "Who goes
home?" again resounds through the vaulted halls as the members

pass the portals and are whirled away in the motors that stand chug-

ging in line outside. Who goes home? Some of them have gone home
to stay there, for the close of a parliament always marks the end of

many political careers.

The odd ways and pageantry of the House are touched upon in many
books such as Sir Henry Lucy, Lords and Commoners (London, 1921),
A. Wright and P. Smith, Parliament, Past and Present (2 vols., London, 1902),
H. Morrison and W. S. Abbott, Parliament: What it is and How it Works

(London, 1934), H. Graham, The Mother of Parliaments (Boston, 1911),
Michael MacDonagh, The Pageant of Parliament (2 vols., New York, 1921),
E. Lummis, The Speaker's Chair (London, 1900), H. Snell, Daily Life in Parlia-

ment (London, 1930), and J.Johnston, Westminster Voices (London, 1928).

1 This odd custom is said to hark back to the time when the House met in St.

Stephen's Chapel. In those days the speaker bowed toward the altar. The
altar is there no more, but the bowing continues. The members of the House,
when they enter or leave the chamber during the regular sittings, also bow toward
the speaker's chair.



CHAPTER XIV

PARLIAMENTARY FINANCE

This House will receive no petition for any sum relating to the public service,

or proceed upon any motion for a grant or charge upon the public revenue,

whether payable out of the consolidated fund or out of money to be provided by

parliament, unless recommended from the
VTOvm..--fStanding

Orders of the House

of Commons, No. 66/

It is a fundamental principle of sound public finance, generally

recognized in all civilized countries, that no taxes shall be levied

IMPORTANCE or expenditures authorized without specific action

OF MONEY by the representatives of the people. This principle
BILLS. kas jiacj ostensible observance in England for many
-centuries, but it has only been strictly observed during the past two

hundred and fifty years. Revenue and expenditure are by far the

most important matters that come before legislative bodies, and

there are very few important projects of lawmaking which do not,

directly or indirectly, affect the interests of the taxpayer. "Who
holds the purse holds the power" wrote James Madison in The

Federalist. He was right. Having full power to tax and to spend, a

government needs no other authority. It was through its control of

the nation's purse that the House of Commons rose to supremacy.
Hence it is not surprising that money bills should take up a large

portion of the time -which the House devotes to its work. They are

regarded as sufficiently imnortant to have a special procedure of

their own.

The pivotal point in British national finance is the institution

known as the Treasury. It is the lineal descendant of the old Norman

exchequer or revenue-bureau of the king. Osten-

PROCEDURE: siblv the British Treasury of today is officered by a

board, the Treasury Board it is called, consisting

TR&ASURY. f a first l rc* f *ht treasury (who is usually the prime
minister), the chancellor of the exchequer, and several

junior lords of the Treasury, all of whom are members of parliament
and of the ministry. In addition there is a parliamentary secretary
and a financial secretary who are also members of the ministry.

248
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And, finally, there is a permanent secretary to the Treasury who is

not a member of parliament, or of the ministry; but is the head of

the civil service.

Now although the Treasury Board is constructed in this plural

fashion it is not really a board at all. Its members never meet or

perform any collegial functions. 1 The first lord,

although he is titular head of the board, does not

concern himself with its work unless some emergency
arises. The junior lords and the parliamentary secretary are purely

political officers. All the functions of the Treasury Board are per-

formed in its name by the "second lord of the treasury." This

official, who is better known as the chancellor of the exchequer, is

a member of the cabinet and one of its most influential members.

The financial secretary is his assistant in parliament and in admin-

istration. It is the chancellor's function to regulate the public

income and expenditure, to propose changes in taxation, or any
measures affecting the public debt, to pilot such measures through

parliament, to prepare the annual budget, to collect the revenues,

to keep the various public services supplied with funds, to control

the currency, and to supervise the banks. 2
Surely a big enough task

for any one minister ! The Treasury provides the money for carrying

on every branch of the administration, hence its actual head (the

chancellor of the exchequer) must keep in touch with them ali

And this keeping in touch has developed into a considerable measun,

of supervision over all the other governmental departments.
The Treasury Board provides, therefore, a good illustration of

the gap which so often intervenes between the nomenclature and

the facts of British government. Nominally it is a

board of five or six members, headed by a first lord

who is usually the prime minister. But its functions

have been wholly transferred to a single official, the chancellor of

the exchequer, who, by the way, has now nothing to do with the

exchequer at all. 8 He is secretary of the treasury, comptroller of

1 To this statement there is a single exception. The members meet on one

occasion, when a new ministry is formed, for the purpose of "calling in," or

appointing the various secretaries.

2 Henry Higgs, The Financial System of the United Kingdom (London, 1914),

p. 81. See also T. L. Heath, The Treasury (London, 1927), and R. G. Hawtrey,
The Exchequer and the Control of Expenditures (London, 1921).

8 The exchequer is the auditing department of British government. Ite head
is the comptroller and auditor-general, who is not a member of the ministry.
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the currency and director of the budget all rolled into one. His

office is the center around which the whole financial system of Great

Britain revolves. But the chancellor acts always in the name of the

Treasury Board and all his instructions to the various departments go
out in the name of the "Commissioners of His Majesty's Treasury."

THE ESTIMATES

The initial step in the financial work of parliament is the com-

pilation of the estimates. In the autumn of each year a circular is

2 PREPARA- sent ky the Treasury to the heads of all departments
TION OF THE asking them to furnish figures concerning their prob-
ESTIMATES.

akje requjrements for the nex j- fiSCal year. Thereupon
the financial officers in the various departments put their pens to

paper and when their estimates are ready send them down to the

Treasury. They must be made in a form prescribed, on uniform

sheets, and in considerable detail. Likewise they must be accompa-
nied by explanations "of all increases over the estimates of the preced-

ing fiscal year. All fixed charges, or charges upon the Consolidated

Fund such as interest on the national debt, the civil list, the salaries

of judges, pensions, and so on are not inserted in the estimates but

are figured separately. More than one third of the entire national

expenditures are in this category. As. for the controllable expend-
itures there is a general understanding that if a department desires

a substantial increase in funds for any of its activities, it will consult

with the chancellor of the exchequer or with his subordinates in the

Treasury before including the amount in its estimates. In this

way the Treasury has something approaching a veto upon depart-

mental increases even before the estimates are made ready for parlia-

ment. If a disagreement arises between the
chancellcjj

1 of the ex-

chequer and the head or any department concerning a proposed
increase the matter is referred to the prime minister, or to the whole

cabinet for adjudication.

When the estimates are all prepared, and are in the hands of

the Treasury, the first step is to have them checked up with the

3. CONFER- figures of the preceding year. Numerous conferences

ENCES ON THE then take place between officials of the Treasury and
ESTIMATES.

officials of the various departments with a view to

getting reductions by mutual agreement. Meanwhile figures of

probable revenues are prepared by the various departments to the

best of their ability, and when the total estimates have been footed
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up it is usually found that more money is asked for than can be

provided by the existing taxes. Hence it becomes necessary to insist

upon reductions of expenditure wherever this can be done with the

least detriment to the public service, or else to find some^new sources

of revenue. The chancellor of the exchequer makes up his mind as

to the wisest course and then lays the situation before the cabinet.

The cabinet, after hearing his recommendations and after a full

discussion of the various problems involved, authorizes the chancellor

to lay his estimates and proposals before parliament, with such

modifications as may have been agreed upon.

The estimates of expenditure, however, do not have to wait until

all questions relating to the revenue are passed upon by the

cabinet. They are presented to the House of Com- 4 THE
mons as soon as they have been approved, and pref- BUDGET

erably at the very opening of the session. A little
SPEECH -

later the chancellor of the exchequer makes an elaborate "budget

speech" to the House in which he reviews the finances of the past,

the revenue, the expenditure, the national debt, and the surplus

or deficit. This review serves as a prelude to a more detailed state-

ment of the financial program for the current year particularly

as regards new taxes, or increased taxes, or reduced taxes. A genera-

tion ago this budget speech was an all-day affair, but in recent years

it has been much abridged and most of the figures that formerly
rolled from the chancellor's tongue, hour after hour, are now given

to the House in printed form. Gladstone, during his long parlia-

mentary career, delivered the annual budget speech on thirteen

occasions, sometimes reeling off his statistics for hours at a stretch. 1

He did it with a charm which one of his admirers characterized

as "setting figures to music." The budget speech, it may be men-

tioned, is made to the House sitting in Committee of the Whole.

For several weeks the House devotes a large portion of its time to

this financial program, approving the estimates and providing the

funds. When debating the estimates it sits as a Com-
5 THE

mittee of the Whole House "in Supply"; when pro- HOUSE "IN

viding funds it sits as a Committee of the Whole
SUPPLY *

House "in Ways and Means." Hence the terms House in Supply
and House in Ways and Means, as they are colloquially used. The
estimates are presented in sections and each section is taken up in

"votes" or groups of items. The financial secretary of the Treasury
Sec S. Buxton, Gladstone as Chancellor of the Exchequer (London, 1901).
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champions the civil estimates; the secretary of state for war is re-

sponsible for presenting the military estimates; the minister for air

brings in the air force estimates; and the first lord of the admiralty

presents the naval estimates. Thus the work on the floor is allotted

to the men who know most about it. Amendments may be offered

to strike out or to decrease any item; but no increases or new inser-

tions can be proposed except by a member of the ministry, for a

standing order of the House (quoted at the head of this chapter)

stipulates that no proposal of expenditure can be considered unless

it is made in the name of the crown, and only a minister has authority

to speak in the crown's name. This means, as a matter of reality,

that there is no chance of getting an appropriation for any purpose
whatsoever unless the chancellor of the exchequer agrees to it.

Rule No. 66 makes him as nearly a financial dictator as can be found

in any country that maintains a system ofrepresentative government.

Occasionally, however, if good reasons have been shown during
the discussion, the minister in charge of the estimates (after con-

6 CHANGES sultation with the chancellor of the exchequer) will

MADE BY THE himself propose an increase or a new item, but in
HOUSE.

general the influence of the House is restricted to

eliminations and reductions only.
1 In practice, moreover, the House

accomplishes very little by way of revision downward, for when the

ministers decline to accept a reduction they can summon a majority
of the House to stand by them as a matter of confidence. On minor

items the ministers sometimes give way for the sake of party hap-

piness, but on important ones they stand their ground. The result

is that the estimates go through with no drastic alterations and in

a remarkably short space of time, The opposition concentrates its

fire upon a relatively few "votes" and permits the rest to pass without

debate.

The principal end achieved by these budget debates is not a

reduction of proposed expenditures but a general airing of grievances

and a wide-ranging review of administrative policy. If any member
of the opposition is dissatisfied with some action of the home office,

for example, he bides his time until the estimates for that department
are reached. Then he moves a reduction in the minister's salary

and uses this motion as a cover for his attack. But in any event the

1 By a ruling of the speaker no motion may be made to reduce the amount of
a grant-in-aid. For a discussion of grants-in-aid, see Sidney Webb, Grants in

Aid (London, 1920).
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debates in Supply (exclusive of those on the supplementary esti-

mates) must be concluded in twenty days. All votes become subject

to the closure at the expiration of this time limit.

When the estimates have all been voted by the House in Supply,

and the various revenue proposals have been approved by the House

in Ways and Means, the whole is then embodied in
7. THE

two bills, a finance bill and an appropriation bill. REVENUE AND

The former deals with new taxes or changes in the APPROPRIA-
TOON BILLS.

rates of old ones; the latter authorizes all expendi-

tures that have been agreed upon. Both are thereupon put through
the usual stages and passed by the House.

After the House of Commons Has finished with the finance and

appropriation bills they are sent to the House of Lords, but the upper
chamber has now no alternative but to pass them ^g HOUSE
without amendment. This limitation, it will be re- OF LORDS HAS

called, was established by the Parliament Act of 1 91 1 .

T

If the Lords receive a money bill at least one month REJECT SUCH

before the end of the session, it goes forward for the
BILLS'

royal assent and thereby becomes law irrespective of whether the

Lords concur in it or not. The royal assent, of course, is a mere

matter of form, and when it is given the appropriations become

available to the various departments. Then the Treasury proceeds
to raise the revenues that have been authorized. 1

But while all this estimating, debating, and assenting is going on

money must be had to carry on the government. To meet this

need the House of Commons passes various "votes on

account," in other words it grants sufficient funds to ACCOUNT.

carry the various departments along until the annual

appropriations become available. These voteson account are lumped
together in a bill which is enacted early in the session. This bill also

provides a sufficient grant of money to cover any deficits that may
have been incurred during the previous fiscal year.

ENGLISH AND AMERICAN BUDGETARY PRACTICE

It will be noted from the foregoing outline that the British

national budget is framed, presented, debated, and passed in two
1 Increases in the rates of income taxes, or excises or customs duties, when

proposed in the budget speech, go into force at once before parliament has

passed the finance bill and presented it for the royal assent. If for any reason
the proposed rates do not go through, the additional taxes are refunded; but
this very rarely occurs.
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divisions, one dealing with expenditures and the other with revenue.

But both divisions emanate from the same source, namely, the cab-

inet, and they are considered by the same body, that
THE CENTRAL- . , , TT - ... ,

IZATION OF is, by the House of Commons sitting in each case as

RESPONSE a Committee of the Whole House under two different

BRITISH names. The essential unity of the British financial

NATIONAL
system arises from the fact that the chancellor of

FINANCE. , . . , , . , r i . r 11

the exchequer, with the aid of his fellow ministers,

is responsible for preparing the entire budget, responsible for what

it contains, and responsible for getting it adopted by parliament.
1

The concentration of financial responsibility is complete, which is

not yet true of budget procedure in Congress despite the marked

progress which has been made during recent years.

In the United States the estimates of expenditure are compiled

by the director of the budget from figures submitted to him by the

various departments. The director of the budget
COMPARISON / . . .

transmits these estimates to the President who, m turn,
AMERICAN forwards them to Conerress with his recommendations.
PROCEDURE

Thus far the British and American procedures are sub-

stantially alike, inasmuch as the executive in both countries takes

the initial step and submits to the legislative body a general plan
of national expenditures. But there the parallel ends. In the House

of Representatives the estimates go to a committee on appropria-

tions which may recommend changes in them at will, either up or

down, and from this committee they go before the whole House

which has an unrestricted right both by law and by usage to in-

crease, decrease, insert, or eliminate. There is no rule, as in the

House of Commons, that additions may only be made on recom-

mendation of the executive. And after the House of Representatives

is through with the estimates the Senate of the United States (un-

like the House of Lords) takes them in hand, making such further

changes as it may desire. In a word there is no such executive

control over 'financial measures in Congress as is exerted by the

British ministers in parliament, and hence there is no such complete
fixation of responsibility.

2

There is a further difference. In Congress proposals for raising
1 For a full discussion and criticism of the procedure see J. W. Hills and E. A.

Fellowes, British Government Finance (London, 1932).
2 For a more detailed discussion of the American procedure see the author's

Government of the United States (4th edition, New York, 1936), pp. 371-381, and
the accompanying references (p. 386).
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the necessary revenues come from the secretary of the treasury

through the President, but they may also be brought forward by

any member of the House on his own initiative. And in either case

they are considered by a different committee from that which

handles the appropriations. Expenditures are handled by one set

of men, and revenues by another, each working separately. The
chairmen of the two committees confer a good deal, and a certain

amount of team play is secured; but the responsibility is divided.

Finally, it will be noted that in the House of Commons, when appro-

priations or revenue measures are under discussion, the heads or

deputy heads of the executive departments are on the floor to ex-

plain, defend, and answer questions. In Congress this is not the

case. The head of a Department may be asked to submit explana-

tions in writing, or to come in person before a congressional com-

mittee; but he does not appear on the floor of the House or the

Senate, for he cannot be a member of either body.
All this does not mean, however, that the British budgetary system,

taking it as a whole, is superior to the American. On the contrary

there are some respects in which it is inferior. Definite DEFECTS OF
fixation of responsibility is an excellent thing in its THE BRITISH

way; it makes for economy in public expenditures,
PROGEDURE -

but it inevitably involves a concentration of power. In Great

Britain the cabinet, not the House of Commons, is the body which

really controls the finances of the realm. And the cabinet is tribu-

tary to the chancellor of the exchequer, who is its financial chief

and adviser. To this it will be replied, of course, that the chancellor

is merely the creature of the House and absolutely
./ _ . . . _ . , . / GIVES TOO

responsible to it, which is all true enough if one is MUCH POWER

discussing the theory of English government. But the T0 THE

fact is that the House of Commons, with all its theo-

retical control of the ministry, does not often increase or diminish

a single item in the budget, against the chancellor's will. Theoret-

ically absolute, its power in practice is slight. The occasions on which

the House has virtually compelled the chancellor to accept changes,

against his own judgment and wishes,, are very rare. 1 Some years

ago a committee reported that in a whole quarter of a century it

1 One such occasion arose in 1937 when the chancellor of the exchequer,
Neville Chamberlain, found so much unexpected opposition among the members
of his own party in the House that he withdrew certain tax proposals of great

importance and permitted other significant changed to be made in the budget.
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could not find a single instance in which the House, by its own
direct action, had reduced on" financial grounds any estimate sub-

mitted to it by the ministry.

Still, neither the chancellor of the exchequer nor his colleagues

wish to take the chance of driving their followers to mutiny. On
the contrary they are good politicians and quite

COMPROMISE. sensitive to public opinion. They avqid, so far as

practicable, the submission of proposals which tir

tip opposition among the people or arouse undue antagonism in

the House. Even on the floor, after the proposals have been pre-

sented, they will give way if it seems political strategy to do so.

With due allowance for all this ministerial sensitiveness and courtesy,

however, the English cabinet is the real comptroller of the national

purse. If the British budget, in most cases, were put directly into

effect as soon as it has been approved by the cabinet, without going
to the House at all, its final figures would not be appreciably dif-

ferent. But in that case the opposition would be deprived of what

is now its best opportunity for launching its criticisms against the

general policy of the government. t

It should be explained, of course, that the rule against inserting

new items in the estimates, or increasing items already there, is

not embodied in a statute, but merely a rule of its

own which the House of Commons can repeal at any
time. It is a self-denying ordinance which the House

imposed upon itself more than two centuries ago and which it

could rescind tomorrow if it chose. But there is no probability that

it will ever do so, for the rule is one which most Englishmen (and

many Americans also) look upon as a good one for any legislative

body to have.

On the other hand the fact that private members cannot move to

insert or increase any item causes many of them to lose interest in

the budget. For they are interested in opening, not

*n closing, the public purse. The member, in any

legislative body, who displays a genuine zest for

cutting down items of expenditure rather than in

raising them is likely to get himself regarded as a

maverick by his colleagues. The only success that such members
are likely to have is to succeed in getting someone else to succeed

them at the next election. So, night after night, when the

House is "in Supply," the chamber may be half empty. As an
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Irish member once complained, it is "overrun with absentees."

It is hard to imagine anything more dreary than these "debates"

on the estimates dreary for everybody except the minister who is

putting his items through and the few opposition critics THE DRY
who are nibbling at him. The ministers can sit snug, BUDGET

for they know that time is on their side. When the
DEBATES -

twenty days are up the estimates must be voted on, and they have

the votes to put them through. Hence, although the discussions

appear to be conducted in a go-as-you-please fashion, the estimates

are really put through the House of Commons under much greater

pressure than is the case in the House of Representatives. Some-
times half the entire estimates go through at Westminster in a

single day the last day. This means that millions are voted with-

out any parliamentary discussion at all. It is a fair criticism of the

British House of Commons, and one often voiced by its own mem-
bers, that inadequate discussion is devoted to the financial problems
of a great empire which is hard pressed to raise the billion pounds

sterling that it now spends each year.

The House of Commons has long appreciated the need for some
alterations in its financial procedure. In 1912 it created a Select

Committee on Estimates to go over the proposed ATTEMPTS T0

appropriations before they came up in the Committee IMPROVE THE

of the Whole House and "to report what, if any, econ-
PROCEDURE -

omies consistent with the policy implied in those estimates shquld

be effected therein." But when the World War came upon Europe
this select committee was literally swamped out of existence by the

huge increase of expenditures. Later the House ordered that further

study be given the matter and appointed a committee on national

expenditures to work out a plan whereby the estimates might be

assured of more careful consideration. This committee made vari-

ous recommendations, and although these have not yet been adopted
one of them is particularly worth noting because it indicates where

the financial procedure of parliament is avowedly weak. This is

the proposal that amendments offered by members, when the House

is sitting in Supply, should not be treated as hostile to the ministry,

or as involving any want of confidence in
it, but merely as business

propositions on which the House should be free to disregard party
lines. This, of course, would greatly weaken the cabinet's control

over financial measures in parliament and would undoubtedly lead

to the making of many changes hi the estimates which the ministers,
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under the present usage, would never tolerate as a regular practice.

When the appropriation and finance bills have been duly passed

by parliament, and have received the royal assent, it is the function

THE CONTROL * t'ie Treasury to carry them into operation. Prac-

OF DISBURSE- tically all the national revenues, whether from cus-
MENTS.

toms, excises, death duties, income taxes, or such

natiohal services as the post office, go into a repository known as

the Consolidated Fund. This fund is kept on deposit in the Bank

of England, from which it is checked out to the paymaster-general

who distributes it in payment of salaries and bills. Before any
transfer of money to the paymaster-general is made, however, it

must be approved by the comptroller and auditor-general, an

officer of high standing who is head of the exchequer, independent
of the Treasury and responsible to parliament alone. His duty is

to make certain that an appropriation to cover the expense has ac-

tually been made by parliament and that this appropriation has

not been already exhausted.

All appropriations are still made "to the crown" as they were

in the middle ages. But they are earmarked for the use of specified

departments or services, and it is not within the power of the crown

to divert the money to other uses. On the other hand the spending
of an appropriation is not obligatory. The Treasury can withhold

an expenditure after it has been authorized and leave the money
unspent.

In view of the fact that all the financial needs of the government
for the fiscal year are embodied in a large appropriation bill and

HOW passed by parliament during the course of each fiscal

EMERGENCIES year it may well be asked: How about the unforeseen
'

ARE HANDLED.
nee(jg which must inevitably arise after parliament

has made its appropriations and is no longer in session? How are

unexpected and urgent calls for military or naval outlays met?

There is an element of flexibility in the British financial system
which permits the government to take care of such emergencies.

In the first place the regular estimates contain, in the case of each

department or service, an allowance for unforeseen contingencies.

From long experience in the preparation of estimates each depart-

ment is able to figure out a sum that 'may reasonably be expected
to cover things unforeseen and unexpected. Then there are certain

funds, distinct from the Consolidated Fund, which can be drawn

upon by the Treasury when emergencies arise either at home or
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abroad. It is required, however, that all advances from these funds

shall be reported to parliament and repaid out of the appropria-

tions of the next fiscal year.

Furthermore it is provided in the annual' appropriation act that

if a necessity shall arise for incurring military or naval expenditure

not covered by specific appropriations and which TRANSFERS

cannot without detriment to the public service be FROM

postponed until provision can be made for it by
SURPLUS -

parliament in the usual course, the Treasury may authorize such

expenditure out of any surplus funds available at the moment in

the same department. There are occasions, however, when the

emergency is too great to be met by any or all of these provisions;

in that event parliament must be hurriedly summoned and asked

to make new appropriations.

In the United States, when Congress, appropriates money for

the use of the various departments and services, the heads of these

departments are not given much discretion in spend-
. r i r TRANSFERS

ing it. Money voted for the needs of one bureau in a FROM REGU-

department cannot be used for the needs of another LAR APPR -

, . , f , PRIATIONS: >

bureau in the same department, nor can funds voted

for one purpose be used for another purpose even 1 - >IN

1-1 i f 1-1 AMERICA.
within the same bureau, for salaries, let us say,

instead of materials and supplies. The American tendency is to

tie the executive officials tight by designating in precise detail the

purpose for which the money can be spent. If an amount is appro-

priated for equipment, and the equipment turns out to be un-

necessary, this money cannot be used for materials, or supplies, or

services, or anything else that might be accounted just as useful.

It is true that during the first Roosevelt administration (1933-1937)

large sums were placed at the disposal of the chief executive without

much restriction as to the precise way in which they should be used.

But the situation during these years was one of great urgency.

Under normal circumstances Congress decides how every dollar

shall be spent.

In Great Britain a good deal more latitude is allowed. There the

appropriations are arranged by "votes," which are divided into

subheads, and these, again, into items. Parliament

passes the appropriations by votes, not by subheads

or items, leaving to the Treasury the right to transfer

money from one subhead or item to another. Thus it is less rigid .
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than Congress in earmarking appropriations for specific purposes;

but the Treasury in England takes up the slack that parliament

leaves. Next to nothing can be done in any department by way
of changing the details of expenditure, the salaries of clerks, or the

duties of public employees without the approval of the Treasury.

If the home office wants an additional inspector of constabulary,

or the foreign office desires to add an additional secretary to the

staff of a British embassy somewhere, a request must be submitted

to the Treasury (the chancellor of the exchequer) and sanctioned

before it becomes effective. This paternal authority of the Treasury
rests upon long usage and is not now questioned or resented by
the various departments. It has the merit of allowing all reason-

able leeway while providing a definite responsibility for the details

as well as for the gross amounts of expenditure.

The total public revenue of the United Kingdom for 1936

amounted to nearly a billion pounds sterling; that of the United

States was about twice as much. The chief sources of

^TJfJL-. national revenue in Great Britain are duties on im-
Jtvfc.VCiIMUxU}.

ports, excises on liquor, tobacco, and various other

luxuries, inheritance taxes (estates taxes and death duties, they are

called), income taxes and surtaxes, corporations profits taxes, motor

vehicle taxes$ land taxes, stamp taxes on legal documents, and profits

from government enterprises (the postal, telegraph, and telephone

services) . It will be noticed that almost every conceivable source of

revenue is being tapped to meet the enormous expenditures which

have been placed upon the country as a legacy of the World War,
the subsequent industrial depression, and the new rearmament

program.
In connection with British national finance the Bank of England

deserves a word, for it is tKe depositary of the national funds and

THE BANK OF ^ government's chief fiscal agent. Founded in 1694

ENGLAND AS for the purpose of providing the nation with loans, it

FISCAL AGENT, j^ jong enjOyecj not omv tke exclusive right to re-

ceive such government deposits as are kept in England but a vir-

tually exclusive right, among English banks, to issue paper money.
1

Unlike the federal reserve banks of the United States the Bank of

1 Both privileges are enjoyed by banks in Scotland. The Bank of England's

monopoly as respects both deposits and notes is confined to England and Wales.
A few English banks, moreover, which had the right to issue paper money prior
to 1844 have been permitted to continue in the enjoyment,of this privilege. The
total amount of these issues now outstanding is relatively small.
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England is not subject to control by a government board. The
British ^government owns no stock in the bank and appoints none

of its directing officials. Having no depositary of its own it merely
uses the Bank of England for this purpose as a private customer would

do. The bank receives the government's revenue, credits it to the

proper account, and pays it out under the direction of the pay-

master-general. The Bank of England also serves as a registry for

government bonds and acts as the government's agent in paying
interest upon the national debt. 1

All the financial accounts of the national government are audited

in the office of the comptroller and auditor-general. This official1

is appointed by the crown, holds office during good

behavior, and cannot be removed except at the re-

quest of both Houses of Parliament. He has no

power to disallow any item of expenditure and merely reports

irregularities to the Treasury for such action as it may see fit to

take. 2 But the comptroller and auditor-general make an annual

report to parliament and this report is referred to the standing com-

mittee on public accounts which is appointed in the House of

Commons at the beginning of each session. A leading member of

the opposition is usually appointed chairman of this committee.

Its business is to go through the report and accounts, noting cases

in which the appropriations have been exceeded, hearing explana-
tions of any irregularities, and finally reporting to the House. The
moral effect of such a report is considerable.

An informing volume on The System of Financial Administration of Great

Britain by Messrs. W. F. Willoughby, W. W. Willoughby, and S. M.

Lindsay is published by the Institute for Government Research (New
York, 1917). Henry Higgs, 'The Financial System of The United Kingdom

(London, 1914) is still of much value despite the fact that it is a pre-war

publication. An up-to-date book on British Government Finance by J. W. Hills

and E. A. Fellowes (London, 1932) is both explanatory and critical of the

1 For all details see W. D. Bowman, The Story of the Bank of Englandfrom Its

Foundation to the Present Day (London, 1937).
2 Mention may be made of a proposal along somewhat similar lines, with

respect to the functions of the comptroller-general of" the United States, which
was recently put forward by the Presidents committee on governmental re-

organization. This proposal, which has not yet been favorably acted upon by
Congress, would take away from the comptroller-general his present authority
to disallow payments before they are made.



262 GREAT BRITAIN

system. F. C. Dietz, English Public Finance (New York, 1933) is also valuable.

Mention should likewise be made of R. G. Hawtrey, The Exchequer and the

Control of Expenditure (London, 1921), E. H. Young, The System of National

Finance (2nd edition, London, 1924), and H. J. Robinson, The Power of the

Purse (London, 1928). T. L. Heath, The Treasury (London, 1927) is an

excellent general survey, published in the Whitehall Series.

The course of British budgets during the past quarter of a century may
be followed in Sir B. Mallet, British Budgets, 1887-1913 (London, 1913),

A. H. Gibson, British Finance, 19U-1921 (London, 1921), F. W. Hirst and

J. E. Allen, British War Bvdpets (London, 1926), H. F. Grady, British

War Finance, 1911-1919 (New York, 1927), and B. Mallet and G. O. George,
British Budgets, 1921-1933 (London, 1933). A good brief account of procedure

(with a bibliography) may be found in A. E. Buck, The Budget in Governments

Today (New York, 1934).

More general works on public finance are E. H. Davenport, Parliament

and the Taxpayer (London, 1919), C. F. Bastable, Public Finance (London,

1903), H. Dalton, Principles of Public Finance (4th edition, London, 1927),

A. C. Pigou, A Study in Public Finance (London, 1927), M. E. Robinson,

Public Finance (London, 1922), and G. F. Shirras, The System of Public

Finance (London, 1925).



CHAPTER XV

ENGLISH POLITICAL PARTIES: A SKETCH
OF THEIR HISTORY

Parties are inevitable. No free large country has been without them. No one

has shown how representative government could be worked without them. They
bring order out of the chaos of a multitude of voters. If parties cause some evils,

they avert and mitigate others. Lord Bryce.

No discussion of the art of government can lay claim to com-

pleteness if it disregards the place and function of political parties

in the mechanism of the commonwealth. True WHy
enough, political parties are not of the government; POLITICAL

they are below or behind it( they work in the twilight G
zone of politics; yet their r61e in the actualities of POPULAR

representative rulership is undeniably great, No free
GOVERNMENT-

large country has ever been without them, as Lord Bryce has said.

No free country ever can be "without them^-and stay free. Parties

of one kind or another Lancastrians and Yorkists, Cavaliers and

Roundheads, Whigs and Tories, Liberals and Conservatives have

been functioning in England for at least-five hundred years, ever

since England had a parliament worthy of the name.

England, in fact, is the ancestral home of political parties as we
now understand them, that is, of groups organized to promote by
peaceful means their own conceptions of the general

welfare.) Political parties, in this sense, are of British

origin because responsible government is of British

origin. CPartyism and responsible gpyermnent ,
are inseparable;

one goes with the other. /Thoughtless people sometimes assure us

that the world would be better off if partyism and party rivalry

were amputated from the body politic but when the operation
is successful the

( liberty of the individual > dies in the process.

This has been shown in Russia, Germany, and Italy where all

political parties except the dominant one have been snuffed

out.

Parties are inevitable because the people of any country/when
263



264 GREAT BRITAIN

given the privilege of disagreeing about their government, are sure

THE CHOICE to take advantage of it- ^They will not be of,ojie mind
AMONG AL- as to how^the government ought to be carried

on^ On
TERNATIVES.

not ^ jnto an

number of small groups., They will range themselves into two,

three, four, five, or some other small number of parties because

there are only so many possible attitudes, toward the more impor-
tant political issues. It is a common saying that there are two sides

to every question. In politics there are often more than two. Take

the tariff, for example. You can raise it, lower it, revise it (by rais-

ing some duties and lowering others), or leave it as it is. Here is a

political issue with four sides to it, and consequently it affords an

opportunity for at least four groupings of political opinions.

So it is with other political problems; the alternatives are reduced

by the nature of the issue, or by practical considerations, to five,

four, three and frequently to two. Anyhow, as someone has cyni-

cally remarked, there are only two sides to a public office the out-

side and the inside. Parties exist, therefore, because although men
and women are ostensibly free to form their own individual opinions

on political questions they find themselves confronted with a limited

number of alternatives, and, if you will, a limited number of offices.

There has been much controversy as to whether political parties

are good or evil. Most of this discussion is beside the point. The
vital question is not whether political parties are a

A HINDRANCE? kane or a blessing, but how they can best be made to

serve the interests of democratic government. How
can we make them help, not hinder, a scheme of government by
the consent of the governed? And the answer to this vital question

will never be secured by ignoring the existence of political parties,

or by endeavoring to describe a government on the assumption that

they can be left out of the reckoning.
1 Political parties, by whatever

name they may be known, should be regarded in the same light asr

parliaments, presidents, prime ministers, and courts as an essential

part of the governing mechanism.

As for the origin of parties they probably began with human na-

1 One of the most remarkable things about the older books on English govern-
ment is the way in which they ignored this topic. They dismissed parties and

partyism as irrelevant to the main theme. Until Lowell's Government of England

appeared in 1908 no book on the subject contained even a summary discussion

of Engfcsh political parties in their relation to the actual workings of English

government.
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ture. Men have thought in groups ever since they began to think.

It is much easier to think that way. Thinking is work. THE EARUEST
The generality of men prefer to let others do it for PARTIES OR

them. They take their opinions ready-to-wear. It is
FACTIONS -

*

sometimes said that these earlidst groups were factions, not parties.

That is true, for they were literally, not metaphorically, at swords'

points with each other. Victory was not decided by counting heads,

but by breaking them. Battle-axes, not ballots, were what settled

the outcome. The faction which won took all the power and all the

rights. Its opponents were treated as rebels, insurgents, enemies of

the state. They were dealt with as the Russian Bolshevists ill our

own day have treated the counter-revolutionaries or as the German
Nazis have dealt with the Communists.

The student of history does not need to be reminded of the fac-

tional groupings which existed from earliest times down to the close

of the middle ages. He has read of Pharisees and Sad- EVOLUTION

ducees, Patricians and Plebeians, Guelfs and Ghibel- OF PARTIES IN

lines. Perhaps it has not occurred to him that these

were political parties in embryo. Their aim was to get the upper

hand, to control the affairs of the community. If we call them

factions rather than parties it is only because their methods were

crude or violent. In mediaeval England these political factions

fought each other not only on the floor of parliament but some-

times on the battlefields as well. The Lancastrians LANCASTRIANS
and Yorkists, with their long drawn out and bitter AND

rivalry, kept the land in a turmoil for almost a century.
YORKISTS *

The Wars of the Roses were the work of politicians who had not

yet learned to settle their controversies by the arbitrament of the

ballot box. These wearers of the red rose, and the white rose were

members of rival parties, dynastic and anti-dynastic CAVALIERS

parties. So were the Cavaliers and Roundheads of the AND

Stuart era. Today we would call them Monarchists
ROUNDHEADS-

and Republicans, Legitimists and Reconstructionists, Conservatives

and Progressives, or by some such appellations.

A little later, when the supremacy of parliament became definitely

established under William III, the nicknames Tory and Whig regu-

larly replaced the older designations. The Tories per-

petuated, in large measure, the traditions and opinions
of the Cavaliers while the Whigs did the same for the

Roundheads, but with this difference, that it was no longer necessary



266 GREAT BRITAIN

to change the monarch in order to change the government. Chang-

ing the government now meant getting control of parliament, and

to this task both parties devoted their energies. Their rivalry wa
transferred from the battlefield t5 the forum. Paper replaced powder
as a means of ascertaining the will of the people.

Yet the rivalry of the parties was no less keen than it had been in

the age when a clash of arms decided the issues. Through the eight-

eenth century the Whigs and Tories fought each election as though
the destiny of the nation depended on it. First one party succeeded,

then the other. The \Vhigs controlled a majority in the House of

Contmons during the greater portion of William Ill's reign; then

the Tories replaced them for the most part until 1714. Here the

alternation came to an end and for the next forty-seven years the

Whigs held the mastery without interruption.
1 Toward the end of

the eighteenth century the Tories managed to work back into power
once more, and from the era of the American Revolution to the

eve of the Great Reform Act their hold was almost unshaken.

FROM THE GREAT REFORM TO THE GREAT WAR

Since the great reform of parliament in 1832 the alternations in

party ascendancy have been more frequent. The old nicknames

Tory and Whig ^vere discarded soon after this date

PARTIES^ anc* tne more designatory appellations of Conservative

SINCE THE and Liberal took their place. The Conservatives con-

PA^LIAMENT tinued the Tory tradition, but in a somewhat modified

form. They were the partisans of the established order

and opposed most of the notable reforms which followed one another

in quick succession during the years 1832-1835. The Liberals, on

the other hand, championed these reforms in government, in indus-

try, and in social welfare. 2 As time went on, however, the Conserva-

tives softened their conservatism and proceeded to do some reform-

ing on their own account. Under the leadership of Sir Robert Peel

some of them joined with the Liberals in repealing the Corn Laws,
for example, thus removing the import duties on grain and definitely

committing the country to the policy of free trade. Incidentally

1 This was partly due to the great genius of Walpole as a practical politician.

He was prime minister from 1721 to 1742. But it was also due to the misfortune

of the Tories who became involved in the two unsuccessful Jacobite rebellions

of 171 5 and 1745.
2 For example, the Factory Act (1833), the' Poor Law Act (1834), and the

Municinal Goroorations Act (1835).
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this action split the party wide open, and when the reactionaries

once more got the upper hand the free-trade Conservatives were

compelled to take refuge in the Liberal camp.
It was around the middle of the nineteenth century that English

party lines became well defined and consolidated. Conservatives

and Liberals joined issue on the great political ques-

tjons of the period. In general the Conservatives TORIAN^ERA

championed the prerogatives of the crown, the powers
of the House of Lords, the privileges of the Established Church, the

interests of the landowner and the industrial employer, and the

cause of British imperialism. They drew their chief strength from

the upper social strata of the kingdom, the nobility, the squires and

esquires, the country gentlemen, the clergy of the Established

Church, and the upper crust of English society in general. The

Liberals, on the other hand, drew more largely from that element

of the British population which has been compendiously known as

the middle class, although they also brought into their ranks many
industrial proprietors who had emerged well-to-do from the Indus-

trial Revolution.

The Liberal policy was to change existing conditions in govern-
ment and in industry, both ofwhich had drifted out of touch with the

new conditions of life. They put emphasis on human rather than

on vested rights. Their economic ideal was freedom of trade, free

competition, laissez-faire. They favored the extension of the suffrage

and believed that if the worker were duly enrolled as a voter all

other things would be added unto him. Fundamentally the differ-

ence was that the Conservatives habitually looked upon themselves

as the guardians of rights which had become sanctified by tradition,

while the Liberals claimed to be the party of individualism, progress,

and emancipation.
It is true, of course, that the actions of the two parties did not

always square with these professions. At times the Conservatives

found themselves promoting electoral reform while

the Liberals opposed it for example on the question OLADS^ONE
ND

of household suffrage in 1867. Two great opposing
leaders came to the front during this period Benjamin Disraeli

and William E. Gladstone. Disraeli, the child of middle-class Jewish

parents, began his political career as a reformer but became the idol

of the Conservatives. Gladstone, the son of a knight, a graduate of

Oxford, was a Tory by inheritance, by temperament, and by early
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allegiance; but he led the Liberal party for more than thirty years.

Under these two notable leaders all Britain ranged itself into rival

camps and the two-party system became firmly entrenched. The
defeat of the Conservatives always meant the triumph of the Liberals,

and when the Liberals lost an election there was never any doubt

as to who had won it. There was no need for coalition ministries,

and there were none during the long interval from the close of th

Crimean War in 1856 to the opening of the World War in 1914.

But conditions within the ranks of the two parties, during this

long period, were not always serene. A considerable breakdown and

realignment took place, for example, in 1886. To
understand this episode it is necessary to know some-

thing about that ancient troubler in British politics,

the Irish question. The task of governing Ireland, as will be shown

in a later chapter, has been one of the most persistent and perplex-

ing of all the great problems that the British people have had to

ON THE deal with. There was an Irish problem in Plantagenet
IRISH times, and it persisted under the Tudors. It was
QUESTION. fanned into flames of rebellion under the Stuarts.

The Hanoverians tried to settle it and failed. Or, more accurately,

they settled it but found that it would not stay so. Accordingly the

Irish question came full-grown into the nineteenth century, and in

spite of renewed attempts at settlement during the long Victorian

era it was still running strong when the twentieth century hove

into view.

In one of his whimsical moods the late Samuel M. Crothers sug-

gested that here was at least one topic which William the Conqueror,
Richard the Crusader, Henry the Eighth, Oliver Cromwell, the

Duke of Wellington, Benjamin Disraeli, and even Ramsay Mac-
Donald might all of them feel qualified to discuss if they ever chanced

to foregather in the Great Beyond. "How was the Irish question

getting along when you left the land of the living?
"
any one of

them might ask the others by way of starting the conversation. For

although separated in their mundane activities by nearly eight

centuries they had all come into contact with this prize squabble of

all the ages.

Ireland entered into a union with England in 1 800, giving up her

own separate parliament and becoming entitled to approximately
one hundred members in the British House of Commons. This union

was unpopular in the southern portions of Ireland from the very out-
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set, and these southern constituencies began to elect members of par-

liament who were pledged to a restoration of Irish home rule. Hence

a group of Irish members, calling themselves Nation-

alists, made their appearance at Westminster and

gradually increased in strength as the nineteenth

century wore on. Under the leadership of Charles Stuart Parnell

these Nationalists became, during the eighteen-eighties, an aggres-

sive element in the House of Commons. Although numbering only

seventy or thereabouts, in a House of nearly seven hundred mem-

bers, they sometimes held the balance of power; and holding it,

they could overturn a ministry at will. In 1885, for example, they

utilized their tactical position to overthrow the Gladstone cabinet.

A Conservative ministry was then installed, but being even less dis-

posed to grant the concessions which Ireland demanded from Eng-

land, it also incurred the wrath of the Nationalists and was ousted.

So it became evident that one or the other of the two major parties

would have to effect an alliance with the Nationalists, and this the

Liberals proceeded to do. Gladstone, in a fateful de-

cision, committed his party to the Irish cause. His Ecmw?
L

action was not dictated by considerations of political

strategy alone, for he had become convinced that the Irish cause

was a just one. In 1886, therefore, he brought into the House of

Commons a bill providing for the reestablishment of a parliament
in Dublin. But Gladstone could not carry the whole Liberal party
with him on this issue and in the end the Liberal ranks were split

asunder. About a hundred Liberal members of parliament bolted

the home rule bill, went over to the Conservatives, and defeated the

measure, thus forcing Gladstone out of office. This affiliation of

Conservatives and Liberal-Unionists (as the seceding Liberals called

themselves) became permanent. So did the alliance between the

remaining Liberals and the Nationalists. The accession of the

Liberal-Unionists gave the Conservative party a great revival in

strength, for among the insurgents were many able young parlia-

mentarians. To the same extent it weakened the Liberals, for al-

though they could now count upon the general support of the Na-

tionalists, these Irish members were not always amenable to party

discipline.

This realignment of 1886 did not, however, destroy the two-

party system in parliament. Liberals and Nationalists continued to

vote together on important questions of policy; so did Conservatives
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and Unionists. In the case of the latter the fusion became so com*

plete that the name Conservative fell into disuse and all the members

of the party were commonly known as Unionists. Min-

ALWNMENT isters went into office or were cast out on straight party

votes; there was no third party holding the balance

of power. The Unionists were in power from 1886 to 1892; the

Liberals from 1892 to 1895, the Conservatives again from 1895 to

1905, and the Liberals once more after 1905. Under this regular

alternation the principle of ministerial responsibility, based upon the

two-party system, appeared to be functioning perfectly.

Then came a new turn in affairs, caused by the phenomenal rise

of the Labor party. There were Labor members in the House of

Commons before 1900, but they did not belong to an

LABOR^A^TY organized party. Their numbers were small, and they
counted for little. Save in a few constituencies the

Labor vote, as such, was not well organized or fully marshalled

behind its own candidates. In 1899, however, the British Trade

Union Congress directed the appointment of a committee to arrange
a conference of the trade unions and the socialist societies for the

purpose of devising ways and means of securing an increased num-
ber of Labor members in parliament. Out of this action, in 1900,

grew a federation of trade unions, cooperative societies, socialist

organizations, and other bodies under the name of the Labor Repre-
sentation Committee. This name, a few years later, was changed
to Labor party.

The work of effecting a thorough organization of the new party

was now more vigorously carried on, and at the next general election,

in 1906, no fewer than twenty-nine Labor members

EFFORTS^ f one stfipe or another, socialist and non-socialist,

were successful in obtaining seats. This group per-

fected a regular parliamentary organization, with its own whips
and its own policy. But the Laborites did not yet rank as a third

party in the usual sense of the term, for they voted on most occasions

with the Liberals. In the country, moreover, Labor remained a

loose federation, not a unified popular party. There was an annual

congress of delegates representing labor unions, trades councils,

socialist societies, and other affiliated organizations, but the con-

gress had not yet become a dominating authority and the local

organizations retained a large measure of independence.
From the election of 1906 until the opening of the World War,
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accordingly, the Labor party did little more than hold its own in

parliament. This was in some measure due to the fact THE DECADE
that the party became too closely linked up with the PRECEDING

Socialists. During these years the strength of the La-
THE WAR *

borites in the House of Commons was less than fifty votes, but they

exerted a much greater influence upon the course of legislation than

this figure would indicate. They were in considerable degree respon-

sible for several measures of social and industrial amelioration which

the Liberals put through parliament during the years 1 91 0-1 91 4. 1

SINGE THE WAR

Then came tfre war, and with it a sudden change in the exigencies

of British party politics. A Liberal ministry was in power when the

conflict began, but it was presently merged into a

coalition cabinet representing all parties. The Labor POLITICS

party was given one member in this coalition and DURINO

during the early years of the war all elements worked

in harmony. Political strife was momentarily adjourned, both in

parliament and in the country. But it did not remain adjourned
until the end of hostilities. Lloyd George replaced Asquith as prime

minister, and after this change the old-time Liberals began to lose

their strength in the coalition. More Conservatives (Unionists) were

called into it and it ultimately became, with the exception of the

prime minister and a few others, a Unionist aggregation. Labor then

withdrew its participation, and with a considerable body of dissent-

ing Liberals created once more a regular opposition in parliament.
No general election took place in England during the war. The

existing parliament merely prolonged its own existence by passing
a statute, thus giving a fine example of parliamentary THE KHAKI

supremacy. All political parties were agreed upon the ELECTION"

wisdom of avoiding the turmoil of an election until the
OF 1918 "

war could be ended. But immediately after the armistice, while the

victors were still in high humor, the Lloyd George coalition minis-

try ^decided that it was a propitious time for calling the people to

the polls. Hence the "khaki election" of December, 1918, was held.

It resulted in an overwhelming victory for the coalition of Unionists

and Liberals under Lloyd George's titular leadership.

Very soon, however, the coalition began to disintegrate. That is

1 The old national insurance act, for example, in 1911, and the minimum
wage law in the following year.
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what party coalitions almost always do after a great victory. In

THE END OF 1922 the Unionists notified Lloyd George that they
THE would no longer support him and as they had formed

?*L* N
a large fraction of the coalition's strength he resignedAND THE *-* ^ ^

ELECTION OF the prime ministership. The Unionist leader, Bonar
1922 '

Law, took his place and advised a dissolution of parlia-

ment. In this election campaign of 1922 the Unionists placed before

the voters a program of old-fashioned conservatism, the keynote of

which was a demand for "tranquillity."

Now it is a significant fact that a great war is almost always fol-

lowed in the first instance by a "swing to the Right," in other words a

reaction against liberalism. People want a recess from excitement

and a return to normalcy. An undertow, a revulsion from the ideal-

ism of the war period, gets under way.
1 In England the Unionists

got the benefit of this, and virtually swept the country. They came

through the election with more seats than the Liberals and the

Labor party put together. Nevertheless Labor made a surprising

gain by more than doubling its quota of members in the House of

Commons. It now became the official opposition, while the Liberals

went to a place below the gangway.
The new Unionist ministry, although it rode triumphantly into

power with a huge majority in its wake, proved to be short-lived. 2

wr> TTXTT^KTTc-r Like most post-war administrations it was dull and
1 rlt, UJNlUJNlol *

MINISTRY unimaginative. Its prime minister, Bonar Law, a
OF 1923.

Scottish business man of recognized ability who soon

became seriously ill, transferred the premiership to one of his col-

leagues, Stanley Baldwin. The latter found himself beset by an

unusual array of difficult problems, both foreign and domestic.

Among them the problem of unemployment was the most serious
'

and in attempting to solve it the Unionists (Conservatives) met their

Waterloo. The Baldwin ministry decided that the only way to deal

effectively with unemployment was to abandon free trade, to

impose a protective tariff, and thus to procure a revival of British

industry.

1 For a further discussion of this topjc see the chapter on "The Law of the

Pendulum," in the author's Invisible Government (New York, 1928), pp. 65-70.
2 The term "Unionist" lost most of its original meaning when the Irish Free

State was established, though not entirely so because the Ulster question still

remains (see p. 287). In a general way there is now no essential difference be-

tween Unionists and Conservatives, but the tendency is to perpetuate the latter

term rather than the former.



POLITICAL PARTIES: THEIR HISTORY 273

Now it is a tradition of English government that when a ministry

adopts any marked reversal in policy, for which it holds no mandate

from the people, it should present the issue to the voters

before attempting to carry the new proposal through

parliament. In obedience to this tradition, therefore,

another general election was held in 1923. The Conservatives urged
the adoption of a tariff on imported manufactured products (but not

on foodstuffs) while both the Liberals and the Labor party clung to

free trade. The verdict at the polls was against the tariff proposal,

but indecisive as regards the forming of a new ministry, for although
the Conservatives remained the most numerous single group in the

House of Commons, they no longer possessed a clear majority. The
Labor party increased its strength in this election and continued to

form the second largest party in the House. 1

When the House of Commons assembled after the election of 1 923

the Labor leader (Mr. Ramsay MacDonald) offered a resolution

declaring that the Baldwin ministry did not possess

the confidence of the House. The Liberals joined

hands with Labor in supporting this resolution and

the Baldwin ministry thereupon resigned. In accordance with the

established custom, the leader of the party which had been mainly
instrumental in defeating the ministry was then summoned to be-

come prime minister. Mr. Ramsay MacDonald accepted the post,

formed a ministry from the Labor party, and proceeded to carry on

the administration. His cabinet was seriously handicapped, how-

ever, by not having a majority of its own adherents in the House.

Being dependent upon the Liberals for every day of its existence, the

Labor ministry found itself unable to carry out the promises made
in the party's manifesto or platform and hence disappointed many
of its followers.

The MacDonald ministry, nevertheless, did better than might
have been expected under the circumstances. It Was dominated

by men and women who did not disdain to call them-

selves Socialists, yet Great Britain experienced no

radical departure from the capitalistic system while

the Labor ministry remained in office. This was partly due to the

*The figures were as follows: Conservatives, 258; Labor, 191; Liberals, 159;

Independents, 7; total, 615. The representation of the Labor party in the House
of Commons after each election was: 29 members in 1906, 42 in 1910, 57 in

1918, 142 in 1922, and 191 in 1923.
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fact that the ministry did not control a majority in the House of

Commons except by sufferance of the Liberals who were not pre-

pared to support a radical program. But apart from this balance-

wheel it became clear that official responsibility has a sobering effect

even upon men of socialist inclinations. Politicians always soften

their intolerance when they get into power. Conservatives become

less reactionary and radicals less radical. In opposition they can

propound and advocate theories; but in office they have to deal with

realities. So the Labor party, when it took the helm, did not se-

riously endeavor to transform England into a socialist common-

wealth.

A ministry in office, but not in power, does not satisfy anybody.
This one was not satisfactory to Labor because the party did not

have the votes to put its own program through parlia-

ment. It was not satisfactory to the Liberals who
v

merely formed the tail of the Labor kite. And as for

the Conservatives, they did not relish the unconstructive job of

merely opposing every move that the Labor ministry made. Such a

situation could not long endure, but the country had been through
two general elections in quick succession and did not want the dis-

traction of a third if it could be avoided. In due course it became

apparent, however, that it could not be avoided, and in 1924 the

Liberals precipitated the crisis by withdrawing the support which

they had been giving the ministry.

The election of 1924 was bitterly contested. The Liberals were

forced into the background while Conservatives and Labor fought
a pitched battle. The Conservatives, in this campaign,THE ELECTION r ' ~

OF 1924 AND relinquished their demand for a protective tariff and
THE UNIONIST made their appeal to the country by denouncing what

they called the pro-Bolshevist tendencies of the Labor

party as demonstrated by a treaty with Soviet Russia which the

MacDonald ihinistry had recently negotiated. Their appeal to the

fears of the propertied element and to the partisans of economic

stability proved successful. Indeed the Conservatives exceeded their

own expectations in 1924 by carrying more seats than the two other

parties put together. The Labor party lost considerable ground,
but it fared better than the Liberals who now found their ranks in

the House of Commons thinned to a mere handful. 1

*The figures at the election of 1924 were: Conservatives, 412; Labor, 151;

Liberals, 40; Independents, 12; total, 615.
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The Conservatives were once more firmly in the saddle, with

Stanley Baldwin again at their head as prime minister. He had an

ample majority in the House, a majority so large that mvE YEARS

his followers flowed over to the opposition benches OF STANLEY

whenever the green chamber was well filled. For PALDWIN -

nearly five years the new ministry held itself firmly entrenched but

its achievements were of a mottled texture. Some things it did cour-

ageously and well for example, its handling of the general strike

in 1926. Other things it did with gross ineptitude for example,
certain of its international negotiations (such as the Geneva confer-

ence on naval disarmament) and its unspirited endeavors to solve

the unemployment problem. At any rate the Baldwin minis-

try plodded on until the five-year maximum interval between

elections was almost reached; then it advised a dissolution of

parliament in the spring of 1929, and the election followed at

once.

The law of the pendulum is continually in play especially in

English politics. The Conservatives, in the campaign of 1929, "stood

on their record," but the outcome was a considerable
TI_ j i_ -i i j r THE ELECTION

overturn. Labor gained heavily and emerged from OF 1929

the election with a representation in the House almost

as strong as that of the Conservatives. The Liberals were swamped,
but they agreed to support the Labor ministry which once again
took pffice with Ramsay MacDonald as prime minister. For the

second time, therefore, the Labor party was in the saddle but with-

out spurs. It was about twenty votes short of a majority in a House

of over six hundred members. Hence it had the responsibility of

governing the nation without possessing control of the House of

Commons.

THE NATIONAL COALITION

For two years this second Labor ministry managed to hang on,

however, and to score some notable successes in foreign policy,

but in 1931 it split asunder on the issue of drastic gov- THE
ernmental economies (including a reduction in un- COALITION

employment benefits) and the imposition of new taxes
OF 1931>

_

as a means of balancing the budget. Thereupon a peculiar situation

arose. No party could master a majority in the House of Commons
and it was very doubtful whether a general election would release

the deadlock. So the king suggested a coalition of all three parties.
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and is believed to have made a strong appeal in that direction to the

leaders of all three. 1 Some critics have contended that if he did so,

George V went beyond his constitutional authority. In any event

a national coalition cabinet was at once formed, with Ramsay Mac-

Donald continuing as prime minister. Most of his own Labor fol-

lowers thereupon deposed him as their leader; but with support

from the Conservatives, many of the Liberals, and what was left

of his own group, MacDonald and his national coalition managed to

make a strong appeal to the country in the election campaign which

immediately followed (1931).

The election campaign on this occasion marked a wide departure

from the traditional British practice. On the one side were the coali-

AND THE ti n leaders representing all the Conservatives, most

SUBSEQUENT of the Liberals, and a small section of the Labor party.
ELECTION.

Arrayed against them were a few of the Liberals and

most of the Laborites. The outcome was an overwhelming victory

for the coalition which captured 556 seats while the opposition won

only 59. In straightening out "his cabinet MacDonald included

eleven Conservative ministers, five National Liberals and four Na-

tional Labor members. The new government then set out to re-

deem its preelection promises by balancing the British budget
but encountered difficulties in its attempt to keep the cur-

rency on the gold standard, which it was ultimately forced to

abandon.

Ramsay MacDonald remained prime minister until 1935, leading

a huge parliamentary majority, made up of members most of whpm
were not of his own party. On two previous occasions

BALDWIN
BECOMES he had been kept in office by the Liberals; now he was
PRIME

prime minister by sufferance of the Conservatives. Of
MINISTER. r

1.1 . . i-i-i-
course this last situation was not to his liking, for he

had to compromise on most of his Labor principles. Eventually he

stepped out, ostensibly on the ground of ill health, and Stanley
Baldwin (who had remained leader of the overwhelming Conserv-

ative contingent in the House) took over the prime minister's office

once more.

Within a few months parliament was dissolved and a general
1 The whole story is not accurately known, but various sides of it may be

found in Viscount Snowdcn's Autobiography (2 vols., London, 1934), pp. 947-954,
H. J. Laski, The Crisis and the Constitution (London, 1 932), and in the article by
Sidney Webb entitled "What Happened in 193f: A Record" in the Politico,

Quarterly, Vol. Ill, pp. 1-17 (January-March, 1932).
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election held. The campaign proved to be an unexciting one, with

no outstanding issues. Great Britain was recovering

rapidly from the economic depression and this helped ^935^
CTI N

to popularize (as recovery always does) the existing

administration. At any rate the Baldwin government was retained

in power by a heavy majority. In name it continued to be a coali-

tion, but the Conservatives by themselves obtained a majority in

the House, with their National Liberal and National Labor allies

serving merely to make this majority larger.
1 Baldwin in 1937 retired

as prime minister and was succeeded by Neville Cham-

berlain, but the coalition ministry still continues in

office although it is composed mainly of Conservatives. 2

The political turmoils of the past twenty years in Great Britain

have thrown much light upon the practical workings of ministerial

responsibility and the parliamentary system. They IS A TWO_

have demonstrated the proposition that parliamen- PARTY

tary government does not function satisfactorily unless ^SENTIAL IN

a majority in the House of Commons is willing to ac- BRITISH

cept ministerial leadership.
3 "The cabinet system,"

OOVERNMENT?

said Sir Courtenay Ilbert, "presupposes a party system, and more

than that, a two-party system." It assumes that the ministry can

count on a unified party support for its leadership, which is not the

case with a coalition cabinet unless one party dominates the coali-

tion. Ministerial responsibility without the power to govern can

hardly be termed responsibility at all. It becomes real and effective

only to the extent that a majority in the legislative body is willing

to be led by the ministers. We are too much inclined to look upon
the parliamentary system as one in which the legislature controls

the executive. It is more distinctively a system in which the legisla-

ture supports the executive. A House of Commons that demands the

right to control the ministry without the duty of supporting it is

asking too much.

Nevertheless it is undoubtedly true that the mechanism of parlia-
1 The coalition gained 431 seats, namely, Conservatives, 387; National Liber-

als, 33; National Laborites, 8; Independents, 3; while its opponents elected

154 Labor party members, 21 non-coalition Liberals, and nine others, including
one lone Communist.

2 The best general outline of British party politics since the war is the one given
in Book V of J. A. Spender's Gieat Britain: Empire and Commonwealth (London,
1936).

3 For a discussion of this matter see R. Bassett, The Essentials of Parliamentary

Democracy (New York, 1935), especially pp. 40-59.
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mentary government will keep running when there are more than

two strong parties in the legislative body, with no one

MULTIPLE- ^ them controlling a majority, as witness the experi-
PARTY PLAN ence of the French Republic. Nor is it at all a self-

evident proposition that under certain conditions the

multiple-party system gives poorer results than are

obtained under the straight two-party alignment. The dependence
of a ministry upon several parties, rather than upon a single one,

forces it to seek reasonable compromises and to consider all elements

in the framing of the laws. It is an axiom of political science that if

government is to be safeguarded against an undue concentration of

authority, "power must be made a check to power." Under a

straight two-party system, with ministerial domination as they have

it in Great Britain, there is no real check to power when one party
wins decisively at the polls. The ministry becomes supreme in

administration, in lawmaking, and in finance. When it sounds the

call for a vote \>f confidence its followers in the House will usually

swallow their scruples and provide the votes. Ministerial responsi-

bility and the two-party system, when yoked together, make for a

firm, strong, quick-acting government, but the combination may
readily be used to make a government too strong, too quick-acting,

and lacking in that spirit of compromise which is the essence of a

truly representative government.

Despite the surface disintegration of parties the great majority
of British voters support either the Conservative or the Labor party.

THE PRESENT The Liberals, during the past few years, have shown
PARTY no signs of quickly resuming their place as one of the
ALIGNMENT. major political parties in the British realm. Liberals

of radical inclinations have for the most part gone over to the Labor

party's ranks, while those of conservative tendencies have gravitated

into the party which bears that name. National Liberals are to all

intents Conservatives, or Liberal-Conservatives if one prefers a more

designatory appellation. The present-day division in Great Britain

is into two party camps although each camp contains followers who
are known by different names. In essentials, if not in nomenclature,

the two-party system has been restored for the moment at least.

GENERAL HISTORY. Strange to say, there is no comprehensive history of

English political parties from their origin to the present day, and no com-

prehensive treatise which describes the English party system as such. The
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nearest approaches to an adequate description are the ones given in the

first volume of M. Ostrogorski's Democracy and the Organization of Political

Parties (revised edition, 2 vols., New York, 1922), and in the chapters on

the subject in A. L. Lowell's Government of Englartd (2 vols., New York, 1908).

A sixty-page survey may be found in F. A. Ogg, English Government and Poli-

tics (2nd edition, New York, 1936), chaps, xx-xxii.

BY PERIODS AND BY PARTIES. For various periods, however, and for the

individual parlies there are books in abundance. Among these are Keith

Feiling, History of the Tory Party, 1640-1714 (London, 1924), T. E. Kebble,

A History of Toryism (London, 1886), W. Harris, History of the Radical Party

in Parliament (London, 1885), Maurice Woods, History of the Tory Party in

the Seventeenth and Eighteenth Centuries (London, 1924), F. H. O'Donnell,

History of the Irish Parliamentary Party (2 vols., London, 1910), H. Fyfe, The

British Liberal Party; an Historical Sketch (London, 1928), and W. L. Blcase,

A Short History of English Liberalism (New York, 1913).

PARTY PROGRAMS. On the principles and programs of the various parties

there are numerous volumes (partly historical) among which may be men-

tioned: Lord Hugh Cecil, Conservatism (London, 1912), p. J. C. Hearnshaw,
Conservatism in England (London, 1933), G. G. Butler, The Tory Tradition

(London, 1914), Leonard T. Hobhouse, Liberalism (London, 1911), C. F. G.

Mastcrrnan, The New Liberalism (London, 1921), Ramsay MacDonald,
A Policyfor the Labour Party (London, 1920), H. Tracey, The Book of the Labour

Party (2 vols., London, 1928), R. H. Tawney, TJie British Labour Movement

(New Haven, 1925), H. B. Lees-Smith, Encyclopedia of the Labour Movement

(8 vols., London, 1927), and Tom Bell, The British Communist Party: A Short

History (London, 1937).

On the relation of the two-party system to ministerial responsibility there

are discussions in G. M. Trevelyan, The Two-Party System in English Political
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CHAPTER XVI

ENGLISH POLITICAL PARTIES: PROGRAMS,
ORGANIZATION, AND METHODS

That these two parties still divide the world

Of those that want, and those that have: and still

The same old sore breaks out from age to age,

With much the same result. Tennyson.

Political parties are organized and maintained to bring into

actuality the things that they stand for. What do the

English parties stand for? Or, more accurately,
POLITICAL what do they profess to stand for? From what geo-

nAND^FOR graphical sections of the kingdom and from what

elements of the population do they draw their

principal support? What principles do they claim to uphold?
Before attempting to answer these questions it may be well to point

out that the World War marked a serious break in the continuity
of party evolution. For four years the parties adjourned their rival-

ries and presently began the practice of forming coalition govern-
ments. This practice, in form or in fact, has been continued ever

since. Other great changes also date from the years following the

close of the world conflict. Shortly after the war the Irish National-

ists departed from the House, the Liberal party went into eclipse,

and Labor came to the front as a major party in British politics.

These departures from the old order serve to designate the war years
as a point of demarcation in the evolution of the British party system.
It seems desirable, therefore, to speak first of party structure before

the war and then to mention the changes that have been wrought

during the past couple of decades.

A passing word of admonition may also be advisable in connec-

THE tion with any discussion of party aims and principles.
CONFUSION OF It is this: Nowhere are designations more apt to be

NATHANS**
8* "

misleading than in the nomenclature of political par-
THROUOHOUT ties. We know full well that in the United States
EUROPE.

tke Republicans are not a whit more republican
than the Democrats, and that Democrats are not necessarily more

280



POLITICAL PARTIES: ORGANIZATION 281

democratic than Republicans. To say that Republicans believe in a

republican form of government while Democrats believe in democ-

racy would be a simpleton's way of differentiating American political

parties. In Great Britain before the war the Nationalists were the

most democratic of all factions; in present-day Germany the National

Socialists (Nazis) are the least democratic. In France the Action

Libcrale has been everything but liberal, and the Radical Social-

ists are the least radical among all factions under the socialist

banner.

So, in Great Britain the Conservatives have not always been

conservative, nor have the Liberals always been liberal in their

attitude toward public questions. The Conservatives LIBERALS ^^
have sometimes championed reforms with the Liberals CONSERVA-

opposing them. Within the ranks of both these parties

there have always been many shades of opinion. In general, of

course, men and women who are conservative in temperament in-

cline toward the Conservative party, and people of liberal views

have traditionally gravitated into the ranks of Liberalism and of

Labor; but the exceptions to this tendency run into the millions.

Generalizations as to what "a party stands for" are virtually impos-
sible to make if one has a care for accuracy.

'-

Usually a political

party stands, first of all, for getting itself into office and keeping itself

there. It stands for itself and its friends. It may stand for one thing

in opposition, and for something quite different when in power.
Thus it comes to pass that although there may seem to be a good
deal of difference between the respective programs of the "ins" and

the "outs," there are seldom any drastic reversals of policy when the

one party gives way to the other.

THE CONSERVATIVES

There have been times when the Conservative party has justified

its name, but no one with a knowledge of English political history

would* contend that it has always been the party of/

reaction, or of obstruction to progress. Under the^

leadership of Peel and Disraeli it was militantly pro- SOMETIMES

gressive, like the two major American parties under ^FORMERS.
the leadership of the two Roosevelts. If you make a

list of the various rejorm acts which parliament has passed during
the past eighty years you will find that a very substantial fraction

of them were introduced by Conservative ministers. The Con-



282 GREAT BRITAIN

servatives are reformers, asserts one of their leaders, but "cautious

and circumspect reformers." 1

The personnel of the Conservative party almost inevitably com-

pels it to be cautious and circumspect. Both before and since the

war it has included in its membership most of the no-
SOURCES OF . ,

CONSERVATIVE bility and the country squires, most clergymen of the

STRENGTH Established Church (the parson vote, as it is called)
NOWADAYS. ii -

and many ardent churchmen among the laity. It has

.always been strong in rural England, especially in the southern

counties. It has held in its ranks most of the barristers (lawyers),

the bankers, the business imperialists, the world-exploiters, and the

militarists. Likewise it has drawn heavily upon the prosperous mer-

chant class.

Most university graduates, moreover, have gone into the Con-

servative ranks. From 1885 to 1918 not a single Liberal member was

elected to the House of Commons from any of the British universities j

This docs not mean, of course, that a university education tends to

take the liberalism out of a young man, whether in England or else-

where. It is merely that the British universities before the war drew
their students, for the most part, from homes which were tradi-

tionally Conservative in their political allegiance. It also means,

perhaps, that university graduates are likely to go into a social

environment where the atmosphere is Conservative, and to become

influenced by it. At any rate it has sometimes been remarked that

many Oxford and Cambridge men who join the Labor party or the

Liberal party as undergraduates drift into the Conservative ranks

when they grow older and acquire social prominence. The fact

seems to be that a university man's political leanings are not de-

termined by the enlightenment (if any) which he derives from the

curriculum but are largely influenced by two things, namely, the

political affiliation of his parents and the position in life which he

acquires after graduation.
The Conservative party has also made a strong appeal tc^what

American politicians designate as "the interests," that is, the in-

ITS APPEAL dustrial corporations, the big income taxpayers, and
TO "THE the liquor trade or "the beerage," as this interest is

INTERESTS.
jocularly called. It has also acquired some hold on the

middle class, including the small manufacturers, tradesmen, and

shopkeepers, although these classes were mainly mobilized in the
1 Lord Hugh Cecil, Conservatism (London, 1912), p. 9.
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ranks of Liberalism during the nineteenth century. This term

"middle class," by the way, although it figures on almost every

page of political discussion in England, does not lend itself to precise

definition. One writer has defined it as "that portion of the com-

munity to which money is the primary condition and the primary
instrument of life." 1 Whatever else may be said about this defini-

tion, it has at least the merit of indefiniteness. Applied to the United

States it would not leave much of the population outside its scope.

Finally, until the rise of the Labor party, the Conservatives drew

into their ranks a large number of mechanics, ordinary wage-earners
in the cities, and agricultural laborers in the rural districts. Even

yet they have managed to hold a considerable element among
the wage-earners, as the size of their vote at each general election

evidences. In general, therefore, the Conservative party draws

from all elements in the British electorate, but its strength lies in

the upper ranks of the social and economic scale rather than in the

lower.

THE LIBERALS

Traditionally the Liberals have been the party of reform, free

trade, and laissez-faire. It still professes to believe in free trade, but

it has long since discarded its allegiance to the policy

of let-alone. Liberals no longer incline to the old view LIBERALISM

that free competition will work out a remedy for a

nation's ills. They no longer shy at laws of an avowedly paternalistic

character, as in earlier days. They are willing to leave commerce

alone, but not industry. They o!o not balk at protecting thc^worker

by a minimum wage and social insurance. Whatthcrc is left of

them believclrrtngividualism for the rich and in_coflcctivisrnJoL the

poor*. This is"one~of the main reasons for the decline of the Liberal

party since the war. Economic and social problems of great urgency
have arisen in England since 1918 and the Liberals have had no

straightforward, consistent program to present. \ They have tried

to stand in the middle of the road, and in times like these there is

hardly any place for such a party.

The membership of the Liberal party before the war was drawn
from a wide range. It included a substantial proportion of the

professional and business classes (though not a majority of them),

4 R. H. Grctton, The English Middle Class (London, 1917), p. 8.
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the bulk of the small shopkeepers and tradesmen in the towns, a

fair sprinkling of voters in the agricultural regions of the kingdom,
SOURCES OF and a large following among the urban workers.
UBERAL These workers, during the past twenty years, have
STRENGTH

, i i i i i i i

BEFORE been largely abducted into the two other parties.
THE WAR.

Liberalism, moreover, has always made a special

appeal to the Nonconformists, that is, to clergymen and the more

devout lay religionists who are not affiliated with the Established

Church.

THE LABOR PARTY

The backbone of the Labor party's strength is the trade union

membership. The party includes in its ranks most of the unionized

workers of Great Britain. It has also absorbed vir-

WHIC^THE tuallV the whole socialist vote although the allegiance

LABOR PARTY of some modern socialists to the Labor party has be-

mC
sTRENGTH come less dependable than it used to be. Labor's main

numerical strength thus comes from the lower social

and economic strata. But its leadership and its intellectual strength

come to some extent from higher up. The Labor party has made a

considerable draft upon professional men, scholars, government

employees, even capitalists and peers. Its appeal to the newly-
enfranchised women voters, and more especially to the emotional

section of this electorate, has been surprisingly strong. It also draws

heavily from the membership of the cooperative societies and organ-

izations. Since the split in 1931 the party has veered more strongly

towards socialism. $t has definitely and finally rejected the policy

of "gradualism," or economic reconstruction by degrees, which

it essayed to follow under MacDonald's leadership, and is now

pledged to "a direct assault upon the foundations of economic

power."
l

In Great Britain, as in the United States, party allegiance is to

some extent a matter of geography. Before the war Scotland and

PARTY LINES Wales usually went Liberal. Today the Labor party
AND has acquired great strength in the industrial areas of
GEOGRAPHY.

both these countries< The north of Ireland (Ulster)

has always been staunchly Conservative, or Unionist as it still prefers

to be called. In England itself there are areas with strongly Con?

servative tendencies and others just as consistently Labor. In a

1 H. J. Laski, Democracy in Crisis (Chapd Hill, N. C., 1933), p. 38.
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general way the north-of England and the midlands have inclined

against Conservatism; while the south and east have been its tra-

ditional strongholds. One cannot say, however, that there is a

"solid south" in Britain as there is in the United States. Areas

in which mining and manufacturing employ large bodies of workers

usually support the Labor party, while on the other hand in the

fertile agricultural regions the Conservatives regularly have the ad-

vantage.
1

Now the foregoing paragraphs will mislead the reader if he insists

on construing them too literally. For there is hardly a single rule of

British party politics that is not open to some impor-
ir- CT 11 i i

*
4 THE DANGER

tant qualifications. Tell me how a man earns his 1 OF GENER.

living and I will tell you how he votes" is a stock say- {

ALIZING

ing among English politicians; but like many un- pARTms
18"

stitched aphorisms of practical politics it seems to have

no firm basis in fact. Neither the Conservatives, the Laborites, nor

the Liberals have had a monopoly of all the voters in any walk of

life. It must not be taken for granted that because a man is a peer,

or a bishop, or a banker he is necessarily a Conservative. There are

peers, bishops, and bankers, quite a number of prominent ones, in

the ranks of the Labor party. On the other hand you will encounter

plenty of Conservatives in overalls, with dinner pails in their hands.

A political party, like an old-time army, is made up of regulars,

auxiliaries, volunteers, mercenaries, and camp followers. All but

the regulars are liable to desert, in whole or in part,

on occasions. The percentage of these "regulars" in

the party strength is not so large in Britain as in the REGULARS IN

United States. The chief reason for this is the fact that
ARTY

in Great Britain the general elections do not usually

turn on moral commonplaces but on fairly concrete and definite

proposals. This is a consequence of the British scheme of ministerial

responsibility which causes a general election to synchronize with

the clash of political parties on some outstanding issue. In the

United States, when the time for a general election arrives, it some-

times happens that there is no major issue engaging the public

attention. The party leaders then have to rustle around and find

one.

In England this is not what happens, or, at any rate, it happens
1 A map by . Krehbiel printed in the Geographic Review for December, 1916,

shows the distribution of party strength prior to the World War.
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but rarely.
'

For in England it is the issue that usually brings on the

LOOSENESS OF election. , Until parliament has run its full five-yeai

PARTY LINES term there is no general election unless some great
IN BRITAIN.

controversy arises and makes an election necessary tc

settle it. When such an issue arises, however, there may be three

general elections in three years, as was the case during 1922-1924.

As a result of this difference the party lines are less firmly drawn in

Great Britain than they usually have been in America. The way
an Englishman votes is to a large extent determined by his own
attitude toward the immediate issue which has made the election

necessary. Party allegiance docs not count for as much in Hamp-
shire as it does in New Hampshire. This is shown by the huge over-

turns which take place at English elections, even within a very short

space of time. At the election of 1 923, for example, the Conserva-

tives polled five and a half million votes; at the election of 1924

they obtained nearly eight million.

Between the three English parties today there is a general agree-

ment on certain fundamentals. All three favor the continuance of

the monarchy. Alike they have accepted the British

commonwealth of nations as an aggregation to be dc-

AOREK ON THE fended, preserved, and more closely welded together.

PRINCIPLES
There was a time when it could be fairly said that the

OF FOREIGN Conservatives were more imperialistic than cither the

poLicY.
LONIAL

Liberals or the Laboritcs, more belligerent in their

foreign policy, and more ardent in extending the far-

flung range of British power. This was notably the case during the

Disraeli-Gladstone duel of sixty years ago. But if there is now any
real difference in foreign and colonial policy between the parties,

it is not discernible to the naked eye. Issues of foreign and

colonial policy have tended to become non-partisan. The great

objectives remain much the same no matter which party is in

power.
This consensus has been shown during the years that have inter-

vened since the World War. During this interval Britain has had

three coalition ministries besides three Conservative and two Labor

ministries. But the main currents of British foreign and colonial

policy have undergone no substantial change. Before the advent

of the first Labor ministry it was freely predicted that a I^abor gov-

ernment would make a mess of diplomacy, alienate the dominions,

and lower British prestige everywhere. Nothing of the sort hap-



POLITICAL PARTIES: ORGANIZATION 287

pened. One reason is that the great body of permanent officials in

the foreign office, the India office, and in the offices for the domin-

ions and colonies carry on, no matter what ministry is in power.

New ministers, when they come into office, can deflect the course

of policy somewhat; but sharp reversals and radical overturns are

normally out of the question. All three British parties have sup-

ported the League of Nations, but the Labor party has probably
been the most sincere in this direction. It has opposed large arma-

ments as a matter of principle, but in recent years has had to con-

form to the logic of necessity.

For many years the question of Irish home rule tinctured every
British election campaign with animosity and bitterness. Bui all

parties have now accepted the Irish Treaty and are ''

pledged to carry out England's part of it. For the ISSUE is

moment this convulser of the British political con- CLOSED FOR
1 THE MOMENT.

science has assumed the form of a rumbling volcano

which may at any time burst into skyward flames again, on the

issue of forcing Northern Ireland (Ulster) into a union with the

south. Strongbow settled this Irish question eight hundred years

ago, or thought he did. Oliver Cromwell also solved the problem
to his own satisfaction, and so did the younger Pitt. Gladstone

spent a considerable part of his public life trying to put it out of the

way, but never succeeded. Then the resourceful Lloyd George tried

his hand at it, and brought the Irish Free State into being; but

whether this will prove a final settlement is by no means certain.

For Dublin now demands a "united" Ireland, including Ulster, and

it is unlikely that Great Britain would willingly permit the forcible

absorption of this northern area.

With a consensus on foreign and colonial policy, and a subsidence

of Irish turmoil for the moment, the lines of cleavage between Con-

servatism, Liberalism, and Labor are mainly related PARTY

to domestic problems. The Conservatives, due to the DIFFERENCES
TODAY:

make-up of their party, are naturally more favorable

to the interests of the peerage and the Established

Church, while both the Liberals and Laborites are RELIGIOUS

more susceptible to middle class, trade union, and

Nonconformist influences. This divergence usually shows itself when
matters affecting education come before parliament. The Conserva-

tives have a marked friendliness toward the church schools which

play a large part in the education of the English youth, and have
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steadily urged that these schools be generously assisted from the

public funds. Both the Liberals and the Labor party, while not

insisting that public money shall be entirely withheld from private

schools, have been more actively interested in the upbuilding of

what Americans call the public school system.
1

They have also

been more friendly to vocational and technical education. The

Labor party has been especially active in this direction.

In the matter of tariff policy there is still a good deal of free trade

sentiment among members of the Labor party and among left-wing

Liberals, but under a coalition of Conservatives, Na-

tional Liberals>
and National Laborites the country

has gone protectionist. After the election of 1931 par-

liament established a tariff. With free trade abandoned in all other

countries of the world, and even in the British dominions, it was felt

that Britain could no longer continue as a dumping-ground for

foreign products of every sort.

It is difficult to delineate, with any degree of clearness, the atti-

tuq!e of the British political parties upon the various issues of eco-

nomic and social reconstruction which have been

AND*
SOGIAL

forcing their way to the front in recent years. This is

ECONOMIC because the parties are not homogeneous, stabilized
RZCONSTRUC-

bodies. The Conservative party includes in its mem-

bership a strong infusion of reactionaries or die-hards,

but it also shelters a larger and steadily growing element of voters

who are both progressive and socially minded. The Labor party
contains within its ranks all shades of radical opinion trade union-

ists, socialists, Catholic workingmen who are not socialists, pacifists,

and eveii revolutionaries. (There is often more in common between

a left-wing Conservative and a right-wing Laborite than there is

between either of them arTd the extremists of their own
party)

But

in general the Conservatives and their allies of the national coalition

believe that social and economic reconstruction can be, and should

be, accomplished within the existing framework of parliamentary

government, private enterprise (with government regulation), and

private property. The coalition government of Great Britain dur-

ing the past few years has carried through measures which represent
1 A word of warning as to nomenclature should be added here. The term

"public schools," as used in England, refers to privately endowed and privately

managed schools such as Eton, Rugby, and Harrow. Schools which correspond
to the public schools ofthe United States are now known as "provided elementary
.schools." Formerly they were called "board schools."
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a new deal quite comparable to that of the Roosevelt regime in the

United States.

The British Labor party, on the other hand, is pledged to the

establishment of a socialist commonwealth' in Great Britain. Its

program calls for a much more radical reconstruction of the social

and economic order than either of the other parties have contem-

plated. Moreover, it plans to effect this reconstruction rapidly, and

not by any process of "gradualism" as the right-wing element of the

party had proposed in earlier days. While expecting to establish a

socialist state by non-violent methods, the spokesmen for the Labor

party have madejt plain tnat there will be no compromise with

capitalism in achieving the end. 1 More specifically it is proposed

that, if the Labor party obtains a majority in the House of Commons,
the government shall at once proceed to take over, into public owner-

ship, all the basic or key industries and services. These include agri-

culture, coal, iron and steel, water resources, electric light and power,

railroads and other means of transport, together with the nation's

entire banking and credit facilities. All such enterprises, under

government control, would each be managed by a board or com-

mission which in time would be responsible to a member of the

cabinet. The Labor program also proposes that, as regards any
industries or services which are not at once taken over into public

ownership, there shall be legislation to afford the workers a larger

share in management. It is also proposed to elaborate the existing

system of social security (old age pensions, unemployment insur-

ance, health insurance, etc.), as well as to undertake a comprehen-
sive rehousing of the workers, thus abolishing thejglum areas which

still exist in many of the English industrial communities. An ex-

panded public works program, financed by the national government,
is pledged. Finally, it is proposed to raise the age of compulsory
school attendance to sixteen years and make education absolutely

free up to this age.

The program of the Labor party, while it proposes the nationali-

zation of key industries and services, does not contemplate that this

shall be done by confiscating private property. Compensation would

be given. This, presumably, would involve a large issue of govern-
ment bonds. There is a Communist party in Great Britain and in

1 G. D. H. Cole, A Plan for Britain (London, 1933), H. J. Laski, Democracy at

the Crossroads (London, 1934), and the official publication entitled For Socialism

and Peace issued under the party's sponsorship in 1934.
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orthodox fashion it advocates a dictatorship of the proletariat, with

outright confiscation of all private property; but its membership is

not large and because of its Russian affiliations it is viewed with

distrust even by the Laborites. There is also in Great Britain a

Fascist party, or Union of Fascists as it is called, with Sir Oswald

Moseley as its leader. 1 For a time it grew rapidly in membership
but during the past few years has lost ground. British fascism, in

its expanding days, drew from all parties, but chiefly from the un-

employed in Labor's ranks.

ORGANIZATION AND ACTIVITIES

The history, composition, and programs of the three major politi-

cal parties in England having been briefly surveyed, it is worth

while to add a word concerning their methods of

GANH^TION organization and their activities in election campaigns.

English political parties place a good deal of stress

upon organization, although by no means so much as is the custom

in America. Comparing England and America in this respect one

might say that in England leadership counts for more and organiza-

tion for less than in the United States.

English party organization in the country at large, as distinguished

from party organization in parliament, dates from the morrow of

the Great Reform Act. Prior to 1832, when the privi-

METHODS *cSe f votmS was confined to a very small percentage
of the people, when the process of electing a member

was so often a mere gesture, there was no need for party organiza-

tions a"mong the voters. With the widening of the suffrage, however,

and the elimination of the pocket boroughs, it became apparent to

the political leaders that success or failure at the polls depended
on getting the new voters registered and canvassed. So registration

societies were formed all over the kingdom and these gradually

developed into full-fledged local party organizations. At the outset

the local organizations did not attempt, save in rare instances, to

place candidates in nomination. This was left to individual initia-

tive; in other words the candidates came forward of their own
volition or were nominated by a few influential members of the

party.

In the course of time, however, the local organizations began t >

1 W. A. Rudlin, The Growth of Fascism in Great Britain (London, 1935).
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broaden their bounds so as to include all members of the party in

the ward, or borough, or county. This step was first THE
taken by the Liberals in Birmingham duriog the six- BIRMINGHAM

ties. There the Liberals of each ward adopted the
PLAN *

practice of assembling in caucus and choosing a ward committee

which, in time, sent delegates to a central association for the whole

city. The general committee of this central association, repre-

senting as it did the whole body of Liberal voters in Birmingham,
took over the function of dominating the Liberal candidates and

promoting their election. In short, the Birmingham Liberals merely

adopted the ward caucus and the city convention, thus taking a

leaf from the book of practical politics in America. 1

The Birmingham plan of party organization proved to be a

brilliant success. The Liberals, organized on the American plan, not

only swept their entire slate of three candidates into

the House of Commons but captured the city council

as well. Naturally this achievement was noted by the Liberals in

other cities, and by their Conservative opponents also. Before long,

therefore, the Birmingham plan spread over most of England. It

did not do this without opposition, however, for many timid-minded

leaders in both parties were afraid that it would transplant to Great

Britain "all the evils of American machine politics." In this they

proved to be mistaken. The use of the caucus and convention in

England did not result in the domination of the cities by rings and

bosses. Anyhow, when the Liberals adopted this method of organi-

zation they left the Conservatives no choice but to accept it also, as

a matter of self-defense.

The next step followed logically within a short time. This was

the affiliation of the local organizations into a national body; One

party organized the National Conservative Union THENATIONAL
and the other the National Liberal Federation. It was CONSERVATIVE

not intended that these national bodies should exer- TOENATO?NAL
cisc any control over the local associations or dictate LIBERAL

the nominations made by the latter. The avowed jpur-
FEDERATION -

pose was to guide, assist, and inspire the local organizations so that

1 The moving spirit in this procedure was Joseph Chamberlain, who was

commonly known as the "American mayor" of Birmingham by reason of his

having made this office a real center of influence and authority. Chamberlain
was very familiar with American party organization and methods, having spent
considerable time in the United States. His son, Nevflle Chamberlain, is now
prime minister of Great Britain.
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their work might be made more effective. But both national bodies

inevitably became directing factors in the work of their respective

parties. Each set up a central office with a paid staff, and these head-

quarters kept in close touch with the local associations everywhere.

Sets of rules and instructions were prepared for the guidance of the

local committees, and the local associations were sometimes pro-

vided with paid organizers. On the approach of an election cam-

paign the central offices took over the work of raising funds for na-

tion-wide use; they supplied speakers where they were most needed;

they even adopted the practice of recommending a candidate in any

constituency where no strong local man appeared to be available.

This habit of "recommending" an outsider (usually some one

who had worked for the national headquarters in a previous cam-

paign) was not resented by the local organizations.

On the contrary they often asked that a good candi-

MENDING" date be recommended to them preferably one able

CANDIDATES to conduct a whirlwind campaign and pay for it out

of his own pocket. The practice still continues in Great

Britain and not a few parliamentarians have made their way into

the House of Commons during the past fifty years by grace of a

central recommendation to some fighting-chance constituency in

which no local man seemed willing to give battle for the party and

pay the price. By this and other means, at any rate, the influence

of the central organizations continued to grow apace, and even-

tually two small groups of party leaders in London were exerting a

strong influence upon the work of the local associations everywhere.

Strictly speaking, the supreme authority in the Conservative

party is the Conservative Conference which is composed of delegates

from the local organizations. JThe Liberals and the Labor party each

hold similar national conferences. l Unlike the national party con-

ventions in the United States these British national party confer-

ences meet every year (hot once in four years), and they neither

nominate candidates nor adopt platforms. Tl^ejir ipain purpose is to

elect certain party officials and committees, to provide an oppor-

tunity for key-note speeches, and to promote party morale. The
leader of each party is chosen by the party members in the House of

Commons, not by the conference.

1 The Liberals, however, call their annual convention a council, not a con-

ference. The schism in their ranks has also led to some changes in organization
and methods.



POLITICAL PARTIES: ORGANIZATION 293

Everywhere and always there is a good deal of sham in the make-

up of party organizations. This is about equally true of England
and the United States/ Ostensibly, in both countries, DIPFERENCE
the local committees are chosen by the YQters of the BETWEEN THE

party, every voter having a voice in the matter. Os- ^CTIC^OF
tensibly, also, the party leaders are chosen by the PARTY OR-

committees and are responsible to them. But the fact
OANIZATION -

is that in both countries, under normal conditions, party committees

are self-chosen, self-perpetuating, and not really responsible to

anyone. The voters, in nine cases out of ten, merely assent to what

has been cut and dried for them by the party leaders. The chief

difference between British and American procedure (in the case of

local committees) is that in the one case this assent is given at a cau-

cus while in the other it is usually given at a primary.
1

The Labor party, since its reconstruction some years ago, does not

differ greatly in organization from the two older groups. In most

of the constituencies (although not in all of them) there ORGANIZA.

is a Labor association in which "all producers by hand TION OF THE

or brain" are eligible to membership. They become
LABOR PARTY*

members on payment of a small annual fee. These associations

select the Labor candidate in each constituency. There is, as has

been said, a national Labor conference which meets every year.

The Labor party likewise maintains a national executive (which is

elected by the conference) and a central office in London. From
this office the national executive directs the party activities through-
out the country. It recommends candidates like the other parties,

provides speakers, apportions funds, distributes campaign litera-

ture, helps to support the party newspapers, and does most of the

work that is performed by a national party headquarters in the

United States during a presidential campaign. All in all, the British

Labor party is well organized, better, perhaps, than either of the

older parties.

Much work in the interest of all the parties is performed by auxili-

ary organizations. The Primrose League, for example, is an active

propagandist body in the interest of the Conservative party.
2 So is

1 A caucus is a meeting in which the party voters all come together at the

same time. A primary is, as its name implies, a preliminary election; the party
voters come to it singly, not en masse. A caucus discusses and votes; a primary
affords no opportunity for discussion.

9 This league is named in honor of the Conservative leader, Disraeli, whose
favorite flower was the primrose.
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the Carlton Club in London. There is a National Liberal Club, a

National Reform Union, and a National League of Young Liberals.

The Fabian Society, as every reader of socialist litera-

AUXILIARY ture knows, has rendered great service to the Labor
ORGAN- cause. So has the Trades Union Congress which rep-

resents the industrial side of the Labor movement. A
National Labor Club serves as the party's chief social center in

London. Other political clubs, leagues, and societies by the hun-

dred are active in all parts of the kingdom. Many of them are

primarily social organizations until an election looms on the horizon.

Then they plunge into politics until the polls are closed, whereupon
they relapse into their social routine once once.

It will be seen, therefore, that English and American party organi-
zations ha\e much in common. Both stand in sharp contrast with

ENGLISH AND tne f rms and practices of party organization in France,
AMERICAN Germany, and other Continental countries. In both

England and America there is a hierarchy of com-

mittees, local and national, the latter helping and encouraging (but
not openly controlling) the work of the former. In both countries

there are hundreds of leagues, societies, unions, and clubs, which

are active in furthering the party cause. In both countries the ac-

tivities and expenditures of political parties must keep within the

bounds laid down by law. The chief difference is that England has

fewer professional politicians than the United States, fewer men and
women who spenu all or most of their time working in the party
interest and who expect to be paid for it in some way or other.

There are political organizations in England, but no political ma-

chines, that is, no organizations which function with the machine-

like precision of Tammany Hall. There are no rings or bosses in

English cities or counties as-in America. On the other hand there

are men who virtually dominate the party organization in individ-

ual boroughs, especially the local organizations of the Labor party,
and sometimes they come close to being local bosses.

The Labor party has done a good deal to Americanize the politics

of Great Britain during the past dozen years. It has taught English

CHANGES DUB P^ticians tne value of strict discipline in the party
TO THE RISE ranks,. It tolerates no insurgency. Those who go be-

PT,, * re *e voters as Labor candidates must get the en-LABOR PARTY* V
dorsement of the party's national executive. Finally,

die Labor party has brought into Great Britain a more democratic
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method of raising campaign funds. It has not depended for suste-

nance upon a few rich men but has combed the party ranks for small

contributions.

In addition to the books listed at the close of Chapter XV, mention should

be made of R. S. Watson, The National Liberal Federation (London, 1907),

W. Elliott, Toryism in the Twentieth Century (London, 1927), J. M. Gaus,
Great Britain: A Study in Civic Loyalty (Chicago, 1929), especially chap, vi,

Edward Pease, History of the Fabian Society (2nd edition, London, 1925),

H. Tracey, The Book of the Labour Party (2 vols., London, 1925J),
and C. J. H.

Hayes, British Social Politics (New York, 1913).

Party methods and activities are also discussed, more or less, in J. A.

Spender, The Public Life (2 vols., London, 1927), E. Benn, If I Were a Labour

Leader (London, 1926), P. G. Cambray, The Game of Politics (London, 1932),

Frank Gray, The Confessions of a Candidate (London, 1925), Michael Farbman,

editor, Political Britain: Parties, Politics and Politicians (London, 1929), F. S.

Oliver, Politics and Politicians (London, 1934), E. R. Pike, Political Parties

and Policies (London, 1934), George Lansbury, Labor's Way with the Common-

wealth (London, 1935), Sir Austen Chamberlain, Politicsfiom the Inside (New
Haven, 1937), C. S. Emden, The People and the Constitution (Oxford, 1933),

J. K. Pollock, Money and Politics Abroad (New York, 1932), together with such

manuals as The Liberal Way (London, 1934) and For Socialism and Peace

(London, 1934).

A great deal of scattered but very illuminating material on party organ-
ization and methods may be found in the biographies of such leading British

statesmen as Disraeli, Gladstone, Salisbury, Parnell, Lord Rosebery,

Campbell-Bannerman, Lord Randolph Churchill, Joseph Chamberlain,

Balfour, Asquith, Lord Curzon, Lloyd George, Baldwin, and MacDonald.



CHAPTER XVII

LAW AND THE COURTS

Justice is the end of government. It is the end of civil society. It ever has

been, and ever will be pursued until it is obtained, or until liberty is lost in the

pursuit. James Madison.

In the history of mankind there have been many systems of law,

but only two have proved to be great and outstanding, namely,

m,n ^tTA-r the civil law of Rome and the common law of Eng-1WU UJKJbA 1 ^

LEGAL land. Other systems have come into existence during
SYSTEMS.

tjie centuries? anci some of them (such as Moham-
medan law) remain in operation today, but it is not too much to

say that the legal fabric of practically the whole civilized world is

derived from one or the other of these two great bodies of juris-

prudence. The countries of Continental Europe, the Latin-American,

republics, South Africa, Japan, and even Scotland, have followed

the civil law of Rome; while England, Ireland, the United States,

and the British overseas dominions have based their legal systems

upon the common law. 1 Thus one can travel over most of the

world today without setting foot upon soil that does not render

homage to the jurisprudence of England or of Rome. Roman and

Saxon differed in many things, but one thing they had in common, a

a genius for government and law. Regere imperio populos . . .

pacisquc importere morem. 2

These two great systems of law, Roman and Common, are ab-

solutely unlike, as anyone who undertakes a study of them will soon

discover. The Roman law was developed by a people

COW**RXSON. wn
> although intensely practical as ancient races

went, had a strong penchant for order, symmetry,

1 In French Canada there is a strong infusion of Roman law; and the' same is

true of Louisiana which was colonized by the French. There is a good chapter
on "The Spread of Roman and English Law throughout the World" in Lord

Bryce, Studies in History and Jurisprudence (London, 1901). See also "A Map of
the World's Law" by John H. Wigmore, printed in the Geographic Review for

January, 1929.
* "To rule the people with authority . . . and to teach men the way ofpeace."

Virgil'* Aeneid, Book VI, 847.
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and uniformity. So they developed a legal system which was above

all things coherent and orderly, each part consistent with every

other part. The mediaeval Englishman was also endowed with a

practical turn of mind but he inclined much less to logic or con-

sistency. He left his legal system full of knots and kinks and loop-

holes, or, as lawyers would say, "replete with anomalies and incon-

gruities." The Roman legal system is polished, balanced, rounded,

and immobile, while the common law is still rough at the edges,

devious, casual, and ever changing like the colors of an English

sunset.

In a way, therefore, these two systems of law are an elaboration

of the words order and progress, which prefigure two types of na-

tional genius. It has sometimes been said that Roman
law 'is like Romanesque architecture in that its im-

pressiveness arises from the 'proportions of the mass,

while the common law is like Gothic architecture, its beauty arising

from the variety and perfection of the details. Whether this simile

is worth much I cannot say, nor are there many who can, for few

men are proficient in both architecture and law. But as to the

variety and intricacy of detail in the common law any American

lawyer can testify. Therein lies its strength also its exasperation.

In other words the common law is not a code like the laws of Solon,

or the Twelve Tables, but an organism every molecule of which is

undergoing ceaseless decay, renewal, or alteration.

What is this common law, about which Blackstone wrote in

rhapsody as "the best birthright, the noblest inheritance of man-

kind"? What is the basis of the old saying that "com- THE COMMON
mon law is common sense"? In 1774 the First Con- LAW OF

tinental Congress, meeting in Philadelphia, asserted

that Americans were entitled to their common law "by the im-

mutable laws of nature." Why did these sturdy colonials, on the

verge of a revolt against England, lay claim to such a heritage?

The answer, however brief it be, must carry us a long way back

into English legal history.

Even prior to the Norman conquest in 1066 certain legal cus-

toms and usages had become common to the whole realm of Eng-

land, or, at any rate, to a large part of it. But these ^ ORIOIN

unwritten usages were relatively few in number and AND EARLY

they were not always clear. From time to time, there-
OROWTH-

fore, they were elucidated or declared by the dooms or ordinances
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which the king issued at sessions of his Witan. With the arrival of

the Normans, and the strengthening of the royal authority, these

nation-wide or common usages steadily increased until in time they

became both numerous and complicated. When a case came be-

fore the royal justices, these judges tried to ascertain the common
custom and to apply it. The decision of one judge was then fol-

lowed by others, because that was the easiest thing to do, and in

this way precedents and the doctrine of stare decisis (let the rule

stand) were evolved. Thus there grew up, especially under the

early Plantagenet kings, a body of rules which had never been

ordained by any monarch or enacted by any legislative body, but

which merely represented the crystallization of usages or customs.

Nevertheless they were applied with the force of law by the king's

judges wherever they weftt. 1

Then came the next step. Commentators began to take this

steadily growing and somewhat elusive body of rules in hand.

They arranged them in logical form, elucidated them,THE COM- jj j ,
- 11 i

MENTATORS: added their own comments, and thus gave the com-
GLANVIL TO mon law a better basis for further development.

Ranulf Glanvil was the first of these common-law

expounders. In the twelfth century he compiled his famous Trac-

tatus de Legibus et Consuetudinibus Regm Angliae? a remarkable

treatise when one takes into account the difficulties which this

pioneer compiler had to overcome. Other jurists continued Glan-

viPs work. Bracton, about the middle of the thirteenth century,

edited a larger commentary with numerous citations from the

decisions of the royal courts. Then, as the centuries passed, came

Littleton, Fitzherbert, Hale, Coke (pronounced Cook), and, finally,

the best known of them all, Sir William Blackstone, whose Com-

mentaries on the Laws of England appeared on the eve of the American

Revolution. 3

These men were expounders, not makers of the law. They ex-

1 See Sir Frederick Pollock's Expansion of the Common Law (London, 1904),

pp. 46-50; also F. W. Maitland and F. C. Montague, Sketch of English Legal

History (New York, 1915), Edward Jenks, A Short History of English Law from
Earliest Times to 1933 (London, 1934), and Harold Potter, Historical Introduction

to English Law and its Institutions (London, 1932).
* It is the belief of some authorities that the Tractatus was not entirely the work

of Glanvil but partly that of his nephew, Hubert Walter.
8
During the past hundred and fifty years the Commentaries have passed through

numberless editions. No other law book is so widely known throughout the

English-speaking world.
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plained the law as it was at the time of writing. Meanwhile the

common law kept broadening down from precedent COMMON LAW
to precedent. It grew by decision and by record, not is JUDGE-MADE

by enactment. Year after year the decisions of the
LAW*'

courts fitted it to new needs and conditions. But it ceased to be

unwritten law in a strict sense, for its rules and usages, as they grew,

were put into written- form by the succession ofjurists named above.

It was unwritten law only in the sense that it did not originate in

statutes passed by parliament. It was customary law in that usages

supplied its basis. It was judge-made law in that the courts had

evolved most of it.

Age gives dignity to law as to institutions. The people of England

gloried in their common law; they regarded it as a shield and buckler

against the royal oppression, which in truth it was. ,

For had it not been the people's law so far back that

"the memory of man runneth not to the contrary"? ,

So when Englishmen migrated to America in the seventeenth century

they brought the common law with them just as they brought the

English language. To the colonist it was the basis of his personal

liberties, a body of fundamental law which could not be changed at

the caprice of kings or parliaments.
1 Hence the colonist guarded it

as jealously as his flag, and it was the first system of law applied

by his tourts in the new world. Gaining good root beyond the seas

it survived the Revolution, and in forty-seven states of the Union
the courts are administering it today. What an astonishing survival !

Take for example the rule that a father is under legal obligation to

provide his minor children with the necessities of life. When and by
whom was that rule ordained? It was never ordained at any time or

by anybody. It goes back to the primitive customs of the Saxon tribes.

During the past eight or nine hundred years, however, another

form of law has been encroaching on the common law slowly at

first, but of late more rapidly. This is statute law, or
ITS RELATION

'

law enacted by a regular lawmaking body. In Norman TO STATUTORY

and Plantagenet England, as the earlier chapters of
LAW"

this book have already pointed out, the king made laws, first in his

Great Council and later in parliament. And parliament became in

time the dominant factor in making the statutes of the realm.

Today, therefore, parliament can change any rule of the common
1 See the chapter on "The Fundamental Law" in C. H. Mcllwain's High

Court of Parliament (New Haven, 1910).



300 GREAT BRITAIN

law at discretion, and it does make some changes at almost every
session. Year by year statutes are passed by parliament to cover

things which the common law has failed to cover, or to clarify its

provisions, or to codify them, or to enlarge them, or to vary them,

or to repeal certain of them altogether, establishing different rules

or principles in their stead. When the common law conflicts with

a statute, the statute always prevails. Hence, as statutes multiply,

the common law is cut into more and more deeply.

Nevertheless, the civil (as distinguished from criminal) law which

the courts of England administer at the present time is for the most

part common law. The statutes, numerous though
PRESENT \ . ,, r i

STATUS OF THE they are, cover a relatively small portion of the entire

COMMON LAW eld i -phey have deajt mostiy w[th administrative
IN ENGLAND. /

'

matters and machinery. Many statutes would have

no meaning were it not for the common law. This is because most

of the underlying rules relating to the rights of the individual are

based on common-law principles such, for example, as the principle

that men are under legal obligation to pay their debts, to refrain

from injuring the property of others, to fulfill their contracts, to

support their families, to seek redress in the courts and not by their

own direct action, to keep the peace, and to be presumed innocent

until proved guilty.

Whence arose the rule that jurymen should be chosen by lot, that

there should be twelve jurors, and that they should reach their

verdict in secret? By whom was it enacted that hearsay is not evi-

dence, that a man must not be compelled to incriminate himself,

and that an accused shall be given the name of his accuser? These

things did not originate in any constitution, charter, or bill of rights.

Where was it first decreed that the citizen cannot sue the state with-

out its own consent? Or that a government official who commits an of-

fense, even in his official capacity, is amenable to the ordinary courts?

You will search in vain through the acts of parliament for the origin of

any of these legal principles, or for a hundred other fundamental ones

which every Englishman and American now accept as self-evident

necessities, but which are the very things which differentiate Anglo-
American jurisprudence from that of Continental European countries.

1 The same is true of the United States, although hardly to a like extent.

Some states have cut more deeply into the common law than others. In American
law schools at least two thirds of the instruction is devoted to the common law,
and only one third (or less) to statute law and equity.
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The purpose of law is to promote justice. And justice, as James
Madison once said, is the end of government. Law is merely a

body of rules whose aim is the systematic and regular COMMON LAW
attainment of that end. But to fulfill its high purpose AND COMMON

the law must keep step with social and economic
SENSE -

progress which often it does not. The great merit of the- common
law is that it represents the survival of the fittest among the various

legal rules which successive generations of men have tried. Having
stood the test of time and proved itself suited to the needs of the

modern community, the common law might well be regarded as

a fairly true embodiment of justice. But people are often impatient

with things that are old, and want things that are new in law as

in everything else. So parliaments and legislatures are importuned
to set aside various rules of the common law, replacing them by

statutory provisions. And the new statutes often serve the ends of

justice less acceptably.

EQUITY JURISPRUDENCE
Then there is equity. The courts of England administer, in

addition to the rules of common and statute law, a third branch

of jurisprudence known as the rules of chancery or

equity. These terms convey a very vague, and often
EQUITY^

a misleading impression to the undergraduate's mind.

He reads in the newspapers that an estate is "tied up in chancery"
or that somebody has "won his case in equity," and both intimations

are as Sanskrit to him. Perhaps he has a guess that chancery has

something to do with chance, and that equity is derived from equus,

a horse. But chancery and equity are synonymous terms; they refer

to a collateral branch of jurisprudence which runs parallel with the

common law and the statutes, with rules administered by the courts

in much the same way. The rules of equity are not necessarily

more equitable than the rules of common and statute law. Law and

equity are alike designed to promote justice; but in somewhat

different fields, and by different methods of procedure.
To understand what is meant by chancery, or equity jurisdiction,

one must know something about origins, and these go back to early

Plantagenet, perhaps even to Norman times. The em-

bryo of modern equity is to be found in the mediaeval OF^HANCERY.

legal doctrine that the king could do no wrong, being
the source of law and justice. As the legal sovereign be might miti-

CHANCERY OR
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gate the rigor of the law in the interest of justice. So whenever it

appeared to a suitor in the regular courts that the strict adminis-

tration of the common law would fail to give him justice, he could

petition the king for intervention. He could ask the king to give him

some redress that could not be had by bringing a lawsuit.

At first these petitions for royal intervention dealt mainly with

situations which the common law did not cover, or covered in-

adequately, and in which the judges could find no way of redressing

an obvious wrong. Or, on occasions, the king was petitioned to

redress a miscarriage of justice which resulted from a technicality

or an accident or an error in the application of the law. At the outset

such requests came to the king infrequently, but as time went on

they began to pour in by the hundreds. Naturally so, for when it

became noised abroad that the king would intervene to forestall

or redress injustice there were many persons with real or fancied

grievances who sought his intervention.

In the beginning, moreover, the king tried to deal with each

petition on its merits, giving the matter his personal attention and

sometimes discussing it with his council. But he soon

found that if he kept on doing this he would have

time for nothing else. So he hit upon the expedient of

doing the work by proxy, in other words the plan of referring all

such petitions to his chancellor or principal secretary.
l The chancel-

lor, in these days, was invariably a bishop or other high churchman,
and hence might be presumed to have sound ideas as to what con-

stituted justice between man and man. He was commonly referred

to as "the keeper of the king's conscience." But even the chancellor

eventually found himself overwhelmed with petitions, and in time

it became necessary to appoint "masters in chancery" to assist

him in his work. Thus there gradually evolved a regular court

which came to be known as the court of chancery.
Now every petition presented to the court of chancery was

originally supposed to be dealt with on its own individual merits.

And so long as petitions were relatively few it was

DEVOLUTION practicable to deal with them in this way> But with

BRANCH OF the great increase in its business the court of chancery

j^f
U"

found itself compelled to set up some general rules.

No tribunal, when it has a large number of cases to

adjudicate, can decide each of them on its own merits without refer-

1 The date commonly given for this transfer is 1280.
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cnce to other cases. Sooner or later it finds that the merits of many
cases are substantially alike, and hence that they must be decided

in the same way, otherwise gross injustice would be done. Every

court, no matter what its jurisdiction, inevitably creates a body of

precedents which are virtually binding upon itself. So it was with

the court of chancery. Precedents, traditions, maxims, rules, and

exceptions were evolved one by one until England found herself

endowed with that elaborate and intricate branch of jurisprudence

which is now known as equity.

By the close of the middle ages, therefore, three branches of

jurisprudence had been marked out in England- common law,

statute law, and equity. All of it was the law .of the THE THRFE

land; all of it had its, source in the authority of the ARMS OF THE

king. Common law was the usage of the realm as de-
LAW"

clared by the king's courts; statute law was the work of the king in

parliament; equity was the outgrowth of the king's position as the

fountain of justice, above the law.

In procedure, however, a distinction between law and qquity

had grown up, because the court of chancery did not follow the

usage of the law courts, but developed a different THE RIVALRY

system of its own. Incidentally it began encroaching OF LAW AND

upon the law courts, claiming the right to issue in- ^

junctions against persons who tried to seek remedies at law. There-

upon a merry rivalry ensued, and for a time it seemed as if equity

might eventually spread itself over the whole field of civil justice,

but in the reign ofJames I equity was fenced back into its own field.

The lines of demarcation between common law and equity were not

made absolutely clear at this time, however, nor are they clear in

all cases today. Still, in a general way, every lawyer knows where the

law leaves off and where equity begins.

In what cases, then, are the rules of equity applied by the courts

today? Let it be explained, first of all, that equity has nothing to

do with crimes, but only with civil controversies. All

criminal cases go to the law courts. In the second

place, only a small proportion of civil cases come
within the field of equity jurisdiction. Most of them are adequately
covered by the rules of common law or by the provisions of statutes

and must be determined accordingly. Nevertheless, there are some

controversies which are governed exclusively by the rules of equity,

for example, controversies arising out of the administration of a
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trust by a trustee. And there are some cases in which redress may
be sought either at law or in equity as the aggrieved person may
prefer. These are known as instances of concurrent jurisdiction.

In general, however, equity follows the law, in other words equity

does not intervene save in cases where the remedy at law can be

shown to be inadequate.
1

The same courts in England (as in the United States) now
administer both law and equity. A statutory fusion of the two was

LAW AND provided by the Judicature Act of 1875. The court

EQUITY ARE of chancery and the common-law courts were merged

DISPENSED BY *nto ^ single high court of justice. As a matter of

THE SAME convenience, however, the high court was organized in
COURTS.

"divisions," and to the chancery division were assigned

all matters which were dealt with by the old court of chancery prior

to 1875. But the work of the chancery division is not confined to

the giving of remedies at equity; it extends to the giving of common-
law remedies as well. In a word, there are no longer two competing

systems of jurisprudence, but a single system, with two branches

which follow somewhat different procedures. Do not misunderstand

this paragraph as implying, however, that the rules of law and equity

have been combined. Equity is as separate a body ofjurisprudence
as ever it was. Only the administration of the rules has been

merged.

This, then, is the jurisprudence that the courts of England ad-

minister. Note that it is the courts of England (including Wales),

THE SYSTEM not t^ie courts ^ Great Britain. There is no system of

OF COURTS IN law applying to the whole kingdom, much less to the
GENERAL.

entire British empire or commonwealth of nations.

There is no one court with final jurisdiction over the whole British

empire, although the House of Lords is virtually a supreme court

for Great Britain and Northern Ireland, as will be seen later. India,

Southern Ireland, and the various dominions, such as Canada and

Australia, have their own legal systems, and their own courts, but

appeals may sometimes be carried to London where they are heard

1 It would be folly to attempt, in a few paragraphs, any statement of what
the rules of equity are, how they are administered, and how they supplement
the rules of law. Even elementary textbooks on equity run into hundreds of

pages, with chapters on trusts, mortgages, perpetuities, liens, fraud, mistake,

accident, subrogation, accounting, marshalling of assets, estoppel, specific

performance, discovery, injunctions, receiverships, and all sorts of technical

matters.



LAW AND THE COURTS 305

and determined, as will be later explained, by the judicial committee

of the privy council.

JUDICIAL ORGANIZATION

The present-day organization and procedure of the English
courts is only about half a century old. The courts themselves are

much older, of course, but they were entirely recon- THE
structed by the Judicature Acts of 1873-1876. Prior JUDICATURE

to 1873 the judicial organization of England was in a
ACTS *

state bordering on chaos, with numerous tribunals possessing special

functions, archaic procedure, and overlapping jurisdictions. The,

general reorganization then brought the higher courts into a unified

system with simplified procedure.
1

One of the first features of English judicial organization that

attracts the attention of an American student is the bifurcation

of court business. In the United States the same court

usually handles both civil and criminal cases, although HIERARCHY OP

the two classes of suits may be assigned to different EN<>LISH
COURTS *

sittings. The organization of the English courts, on the

other hand, is based upon a vertical divisionfbetween criminal and

civil cases; the same courts do not usually exercise jurisdiction in

both fields., A criminal case, it should be explained, is one in which

the prosecution is conducted in the name of the crown; a civil case

is one in which some private citizen or corporation brings a suit

against another. 2 One aims to impose punishment for a crime; the

other to obtain redress for a tort or civil wrong.
In England when a person stands charged with a crime he is

brought before one or more justicesjofi
the peace, or, in tEe larger

towns, before a stipendiary magistrate.
3 Minor cases

t THE
are dealt with summarily in these courts, which are CRIMINAL

known as courts of summary jurisdiction. Agjseals
COURTS -

may be carried to the court of quarter session^ which is_ a county
court. 4 The court of quarter sessions also deals with cases which

1 A good general account of the present system is given in G. P. Patterson,
The Administration of Justice in Great Britain (Austin, Texas, 1936).

3 It is also possible, of course, for the crown to bring a civil suit against an
individual or corporation.

8 This official is called a stipendiary magistrate because he receives a salary,
white justices of the peace do not.

4 Some of the larger towns, however, have courts of quarter sessions of their

own.
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are beyond the jurisdiction of the justices but not serious enough to

warrant holding the accused for the assizes, If the evidence appears

to indicate the commission of a serious offense (such as mujjder or

manslaughter), the prisoner is held for trial at the next assizes.

This is the designation of a court which is held periodically in

each county, and in each of the larger towns, by a judge of the high

court who goes around on circuit and sits with a jury. The assizes,

to some extent, deal with civil as well as with criminal cases. For the

metropolitan area of London there is a central criminal court, pop-

ularly known as the Old Bailey, which is to all intents the assize

court for London and sits at least twelve times a year.

An appeal from these tribunals may be taken on points of law in

any criminal gase (or, under certain conditions, on questions of

APPEALS IN
^act) to a court f criminal appeal which is made up

CRIMINAL of judges assigned to it from the king's bench division
CASES.

Qf tjie high court of justice. Finally, if the attorney-

general gives consent, the defendant in a criminal case may carry

his appeal to the House of Lords. The attorney-general docs not

ordinarily give this permission unless some new or perplexing legal

question is raised. The gamut of criminal justice in England, there-

fore, runs through summary jurisdiction, quarter sessions, assizes,

court of criminal appeal, and House of Lords.\

Civil cases in which no large amounts are involved come up, first

of all, in courts which are called county courts, although their

jurisdiction does not in any way coincide with the

COURTS
CIVIL

bounds of the counties. These courts sit at frequent

intervals in various parts of the district over which

they have jurisdiction. They are presided over by judges who are

appointed by the lord chancellor from among barristers of at least

seven years' standing. Strangely enough, however, most of the cases

do not come before the judge at all. For at each place where a county
court sits there is an official known as the register who is in effect

a court clerk and he disposes of many suits by arranging compro-
mises. Appeals from the county courts are taken to the high court

of justice (see below), and from thence an appeal may be carried

to the court of appeal which is the upper chamber of the high court

ofjustice. If the amount involved is sufficiently large, the caggLCpmes

before the high court in the first instance and does not go to a county
court at all.

This hierh court of iustice. to which reference has been made in
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the foregoing paragraph, is organized in three divisions, namely,
the chancery division (or court of chancery), the THE HIOH

king's ^bench division, and the division of probate, COURT OF

divorce, and admiralty. Cases come from the county
JUSTICE -

courts to each of these divisions, depending on the nature of the case.

Appeals from the three divisions go to the court of appeal,
1 and under

certain restrictions may be finally carried to the House of Lords.

The ladder of civil courts, therefore, is county court, high court,

court of appeal, and House of Lords.

For Great Britain and Northern Ireland, it will be noted, the House

of Lords is virtually the court of last resort. But this does not mean
that the seven hundred members of the House of Lords THE HOUSE
are expected to hear and determine the technical OF LORDS AS

points of law which come up on appeal from the
A COURTa

courts below. All such appeals are heard by seven law lords, namely,
the lord chancellor and seven lords of appeal in ordinary.

2 These

dignitaries, although members of the House of Lords, need not be

hereditary peers. The lord chancellor is the presiding officer of the

House and a member of the cabinet. The six lords of appeal (or law

lords, as they are more commonly called) hold peerages for life.

Invariably they are men of high judicial distinction, eminent judges
or lawyers who are made life peers in order that they may exercise

judicial functions which belong to the House as a whole. But these

law lords, when in session, constitute for their own purpose the whole

House of Lords and are not in any sense a mere committee of it.

They give, and do not merely recommend, judgment.

Special attention should be called to one other high tribunal, the

judicial committee of the privy council, which is the ultimate court

of appeal in cases which come from the courts of India, A UNJQUE
the British dominions and colonies, as well as from TRIBUNAL:

the ecclesiastical courts in England.
3 Thus its juris- ^JJJ^

AL

diction covers a very wide geographical range. But OF THE PRIVY

it is not a court in the ordinary sense of the term.
COUNCIL -

It is made up of the lord chancellor and former lord chancellors,

1 The three divisions of the high court, together with the court of appeal,

technically form one court known as the supreme court of judicature.
2 Other peers who hold, or have held, certain high judicial offices, may sit

with them if they choose.
9 In addition it hears appeals from the courts of the Channel Islands, the Isle

of Man, and from prize courts in time of war. Prize courts are courts which deal

with the condemnation of captured vessels and other property.



308 GREAT BRITAIN

the six law lords already mentioned, the lord president of the-privy

council and some other members of that body, together with certain

judges appointed from the higher courts of India and the dominions

about twenty jurists in all. But the work of the judicial committee

is actually performed by the lord chancellor and the six law lords,

aided by their overseas colleagues on matters affecting their re-

spective territories. This assistance is indispensable because the

appeals which come before the judicial committee involve not

only the interpretation of the common law but the application of

principles derived from various widely differing legal systems, such

as those of India, Hongkong, French-Canada, and Malta. 1

Not being a court in the usual sense of the term, the judicial

committee of the privy council does not render judgment. It merely
recommends to the crown that decisions of the courts

*n India, Canada, or elsewhere, be confirmed or

reversed. Every decision ends with the words: "Their

Lordships will therefore humbly advise His Majesty, etc." But since

its recommendations are always followed, they are judgments to all

intents and purposes. They are always followed by an order-in-

council embodying the recommendations in the form of a judgment.

Here, again, we have a survival of the ancient principle that the

crown is above the law and may set aside judicial decisions. That

idea died out in England long ago, and decisions of the regular

English courts can no longer be set aside by a royal order-in-council.

But in India and in the British colonies the doctrine of the crown's

judicial supremacy has lived on.

When, therefore, a suitor is dissatisfied with a decision of the

supreme court of Canada, for example, he is in certain cases allowed

to
"
petition His Majesty" for redress. His Majesty,

PROCEDURE. so ^e theory-runs, turns for advice to his privy council,

and the privy council refers the issue to its judicial

committee. The committee hears the arguments and recommends

that the petition be granted or denied. That is the theory of the

procedure. But practice has found a shorter cut and the petition

goes directly to the judicial committee which in effect pronounces
final judgment. There is no appeal from the rulings of the judicial

committee, hence it is a supreme court within its own field of juris-

1 It will be observed that although there are two courts of last resort, the

House of Lords and the judicial committee of the privy council, the men who
decide the cases are virtually the same in both.
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diction. And this domain is one of vast geographical extent. It

serves as a tribunal of last resort for more than three hundred million

people, scattered all around the world from Bulawayo to Vancouver,

from Singapore to the Barbados. It is, to a degree, the high court

of the British commonwealth of nations.

Not all cases arising in this vast area, however, can be brought to

London on appeal. Under the provisions of the Statute of West-

minster (1931) any dominion may shut off appeals if

it so desires. And in the case of Canada, Australia, and CASES CAN BE

South Africa no appeal can be carried to' London APPEALED TO

unless the highest Canadian, Australian, or South Afri-

can court gives permission. As a matter of practice the supreme court

of Canada gives such permission rather freely,
1 while the Australian

and South African highest courts normally refuse it. Appeals to Lon-

don from the decisions of the supreme court of the Irish Free State

caused a good deal of friction, and the Irish authorities in 1933 abol-

ished the right of appeal altogether. From India and the colonies

no appeal can be brought to London unless leave to bring it has

been first obtained from the judicial committee itself. Such leave is

hardly ever given in criminal cases; in civil cases it depends on the

character and importance of the issues raised. Some cases, how-

ever, may be appealed to the judicial committee as a matter of right,

that is, they are cases to which the jurisdiction of the committee has

been definitely extended by law, and no permission is required to

appeal them. 2

JUDICIAL PROCEDURE

In the organization and procedure of the English courts there

are certain features which ought to have a word of explanation
because they are largely responsible for the favorable

reputation which these courts enjoy, both at home and
JJJrreTANDINO

abroad. Leading American lawyers and judges have FEATURES OF

frequently paid tribute to the independence, prompt- ^UBICTM,

ness, and impartiality with which justice is adminis- OROANIZA-

tered by English tribunals. One reason can be found

in the position of absolute independence which all the

1 But only in civil controversies. Appeals in criminal cases are prohibited by
a Canadian law. -

* The details are explained in A. Berriedale Keith, The Constitution, Administra-

tion, and Laws of the Empire (New York, 1924), pp. 29-31. See also N. Bcntwick,
The Practice of the Privy Council in Judicial Matters (3rd edition, London, 1937).
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judges of English courts enjoy. They are appointed by the crown

and hold office for life. There are no elective judges in England or

in any part of the British empire. Even Ireland, in its self-drafted

i. THE LIFE
constitution of 1937, did not deign to follow the exam-

TENURE OF pie set by most of the American states. The practice of
JUDGES.

electing judges inevitably draws the courts into poli-

tics and renders them susceptible to political influences. England
has done well to preserve the independence of her courts by holding
to the principle of an appointive judiciary. Officers of the English

courts other than judges such as sheriffs and clerks are also

appointed, not elected, and have permanence of tenure.

A second characteristic of English judicial administration is its

speed. English judicial procedure does not seem at first glance to be

2 THE ACCEL- sipP^? and some archaic formalities are still retained

ERATION OF in the court room although they seem to serve no
BUSINESS.

useful purpose. Nevertheless everyone knows that

cases move far more rapidly in English than in American courts. 1

This is mainly due to the greater discretion which English judges

possess in dealing with legal technicalities. And this, again, arises

from the absence of rigid constitutional provisions governing the

legal rights of the citizen. English courts do not tolerate the petti-

fogging, dilatory, hair-splitting tactics which lawyers are so freely

permitted to use in American halls of justice. The judge rules his

court room, pushes the business along, and declines to permit

appeals from his rulings unless he sees good reason for doing so.

Moreover, when appeals are taken, the higher courts never upset
the judgments of the lower ones for merely technical errors. They
deal with merits, not with quibbles.

Something may also be attributed to higher standards among
the members of the legal profession. In England, as has already

been mentioned, there are two kinds of lawyers: solici-

HianSi tors anc^ barristers. The solicitor deals directly with

STANDARDS OF the client and prepares the case for trial. But he does
THE LEGAL j i / i i

PROFESSION. not nimse" present the case in court; he engages a

barrister to do this for him. The barrister is a specialist

in presenting evidence; his business is to appear in court after every-

thing has been made ready for him. This division of labor results

in cases being better prepared and better presented than in America

1 A detailed comparison of the two systems is given in Pendleton Howard,
Criminal Justice in England (New York, 1931).
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where the same lawyer tries to do both things and often does neither

of them well. To prepare a case requires patient industry, a scru-

pulous regard for accuracy, and a relish for details, in a word,
the research quality. To present a case effectively requires famil-

iarity with court procedure, quickness of perception, dexterity

in questioning hi a word, the argumentative quality. Some

lawyers have one quality and some the other. Very few have

both.

A fourth feature of English judicial administration is the care

with which the jury, as an institution, has been safeguarded against

abuse. England is the ancestral home of the jury; it 4 THE URY
was there that the grand jury and the trial jury first SYSTEM HAS

became regular agencies of inquiry and adjudication. QVERBUR-
In the trial of all serious crimes, and in civil cases DENED IN

involving a substantial issue, a jury trial may be
ENGLAND -

demanded in English courts except the lowest and the highest. In

all serious criminal cases, moreover, the accused is proceeded against

by a formal indictment which sets forth the nature of the offense

and he is entitled to a copy of this statement. But indictments are

not returned by a grand jury, as in America. England virtually

abolished the grand jury in 1933. The indictment is now framed by
a judicial clerk with the aid of the prosecuting solicitor. England
has been wise, moreover, in nor overworking the trial jury system

by extending it to the trial of unimportant civil disputes, thus making

jury service a burden which busy citizens seek to evade. The jury

system is under fire in the United States because it has been over-

worked and overburdened. No institution, however good, will

stand an unlimited strain without giving way.
But the most impressive thing about the work of an English court

is the fairness with which cases are heard and decided. The judges,

not the lawyers, determine the pace. Barristers know
that the manhandling of witnesses will not be toler- MANHANDLING

ated, and they keep within the bounds of decency.
OF THE

. ... i. WITNESSES.

They do not turn the court into a grill room. It

amazes an American lawyer to see a murder trial begun and ended

within a week, even when many witnesses are examined. In Ameri-

can courts it often takes that length of time to get the jury chosen.

English courts keep abreast of their calendars and thus prevent

long delays which are in effect denials of justice. It may be, of

course, that this regularity with which the calendars are cleared
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occasionally spells injustice, but there is less of it than in courts

-where lawyers have their way.
A final characteristic of the English legal system remains to be

noted, for it stands in contrast with what one finds in France,

just across the Channel. This is the absence of a broad

SYSTEM OF distinction between ordinary law and administrative

ADMINISTRA- law, between ordinary courts and administrative

^ENGLAND! courts. In France, as will be seen later, the officers

of the government are not amenable to the ordinary
courts for certain acts done in their official capacity. For such actions

they must be sued, if at all, in special courts known as administrative

courts which follow a procedure of their own. The English common
law recognizes no distinction between the acts of a government
official and those of an ordinary citizen. The only official who is

exempt from the jurisdiction of the regular English courts is the

monarch himself. Anybody else, when brought to the bar of justice,

is required to show that his action was within the law, otherwise he

becomes personally liable for any injury that he may have done.

English jurists have laid great stress upon this right of the citizen

to summon public officials before the ordinary courts. They regard
it as a right which places their legal system a notch above that of

their Continental neighbors.

But there is no occasion for Englishmen to harbor a superiority

complex on this point. They are rapidly developing a system of

administrative lawmaking and of administrative

ADVANTAGE? adjudication for themselves, more rapidly than

most of them realize. 1 The system of administrative

law as it exists in France, moreover, does not deprive the French

citizen of any substantial right that a Briton possesses. It is true

that the Englishman can usually bring suit against a public official

in the ordinary courts, and perhaps secure an award of damages;
but this will not avail him much unless the official is able to pay the

award, which often he is not. 2 The Frenchman must bring his

* Set above, pp. 112-114.
f In England a suit for breach of contract may be brought against the crown

by means of the procedure known as the "petition of right"; but no action for

tort (arising, e.g., from the negligence of a government official) can be brought
against the crown.

Although there is no regular system of administrative courts in England or

in the United States, there has been a considerable development of administrative

law in both countries. These rules of administrative law are interpreted and
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suit (under certain circumstances) in special administrative courts

which are provided for the purpose. That is not really a hardship,

for if he obtains an award it is always enforceable, for it is an award

against the government, not against the official personally. So,

if we regard the matter from the standpoint of what an aggrieved

individual can actually obtain in the way of redress against an

abuse of power on the part of public officials, the absence of a regular

system of administrative courts in England (and in the United

States) is not necessarily a matter for congratulation. More will be

said on this subject, a little later, in describing the judicial system
of the French Republic.

1

An outstanding difference between English and American

jurisprudence remains to be noted. The concept of unconstitution-

ality with which we are so familiar in the United

States, is wholly unknown to the courts of England. E
'

NOLISH

No English law is ever declared unconstitutional by CONCEPT OF

the courts, for nothing that parliament does can be TJc^^mr^"
set aside by any court, high or low. It matters not

that the law is repugnant to the provisions of Magna Carta, the

Petition of Right, the Habeas Corpus Act, the Bill of Rights, the

Parliament Act, or any other of the so-termed constitutional land-

marks. If it has been enacted in good form it stands. Hence when
an Englishman says that some action of parliament is unconstitu-

tional he merely implies that it is a departure from some age-old
tradition. He does not mean that it is legally invalid or that there

is any hope of having it declared so. But acts of the Indian and

colonial parliaments can be held unconstitutional in true American

fashion. And orders-in-council may be invalidated if they go

beyond the authority of the statutes.

In America the citizen is accustomed to place a good deal of

emphasis upon his constitutional rights, for example, the right to

freedom of speech, freedom of the press, freedom from
vi i i f i r 8. NO FORMAL

unreasonable searches and seizures, freedom of wor- GUARANTEES

ship, and the other rights which are guaranteed to OF INDIVIDUAL

him in the national or state constitutions. The English-

man has no constitutional rights in this sense, none that are be-

yond the legal authority of parliament to infringe. If parliament

applied by various executive departments, bureaus, and boards generally with
the right of appeal to the regular courts.

1 See Chapter XXX.
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were to allow the taking of private property for public use with-

out just compensation, no court would stand between it and

the despoiled citizen. But the Englishman loses nothing by reason

of this absence of formal written guarantees. His rights are securely

guarded by the ancient usages and traditions of his government.

These traditions and usages are in reality more effective than any
set of phrases written on paper. Freedom of speech, freedom of the

press, freedom of worship, and the other civil rights have become so

deeply ingrained in the national life that parliament, with all its

technical omnipotence, dares not abridge them in time of peace.

Quid sunt leges sine moribus? Of what value are laws without tradi-

tions? The written decree does not amount to much unless it has

_-__ the will and sentiment of the nation behind it. The
1 rir-

INFLUENCE OF French constitution of 1791, for example, contained
TRADITIONS.

the ^Q^ ironclad guarantees for freedom of the

press, freedom of conscience, and the right of public meeting. Yet,

as Professor Dicey says, "there was never a time in the recorded

annals of mankind when each and every one of these rights was so

insecure, one might almost say completely nonexistent, as at the

height of the French Revolution." 1 The Mexican constitution of

today contains a bill of rights closely modeled on that of the United

States. It is studded with comprehensive guarantees for all sorts

of rights. Yet these solemn assurances, as everyone knows, have

been chiefly honored in the breach. And in the Constitution of the

United States there stands a provision that no citizen (even in Georgia
or South Carolina) shall be deprived of the suffrage on account of

race, color, or previous condition of servitude !

There is a certain advantage in having the liberties of the citizen

based on traditions rather than upon law. For laws and constitu-

tions are necessarily precise and technical in their
CUSTOMS ARE

. .

BETTER terminology. This precision makes them rigid, and
SAFEGUARDS when emergencies arise it is found that they either
THAN LAWS. 7

go too far or not far enough. It is exceedingly difficult

to frame guarantees of individual liberty so that they will amply pro-
tect the citizen and yet not become susceptible of abuse. Freedom
of speech, and of the press, cannot be defined in unqualified terms.

In England the rights of the citizen are broadly guaranteed by consti-

tutional usage. But parliament may make exceptions to any and all

of them when the occasion demands. So the "high court of parlia-
1 The Law of the Constitution (New York, 1889), p. 186.
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incnt" is a designation which has not lost its original significance.

It is the supreme tribunal which interprets, applies, and modifies

these usages upon which the practice of English government relies.

THE LAW. The most useful brief outlines of English legal development are

W. M. Gcldart, Elements of English Law (London, 1912), Edward Jenks,

Short History of English Law from Earliest Times to 7933 (London, 1934),

the same author's Book of English Law (3rd edition, London, 1932), Harold

Potter, Historical Introduction to English Law and its Institutions (London, 1932),

C. H. S. Fifoot, English Law and its Background (London, 1932), and F. W.
Maidand and F. C. Montague, Sketch of English Legal History (New York,

1915). More elaborate treatises are A. T. Garter, History of English Legal

Institutions (London, 1902), and William S. Holdsworth, History of English

Law (9 vols., London, 1922-1926). Mention should also be made of the

last-named author's one volume general History of English Law (London,

1932).

THE COURTS. The development and organization of the English courts

is discussed in Harold Potter, Introduction to English Legal History (3rd edition,

London, 1933), A. T. Carter, History of the English Courts (London, 1935),

while the court procedure, especially in criminal cases, is outlined in G. G.

Alexander, Administration of Justice (Cambridge, 1915). C. H. Mcllwain,
The High Court of Parliament and Its Supremacy (New Haven, 1910) is one of

the most valuable books in the field. General descriptions of the British

judicial system may be found in C. P. Patterson, The Administration of Justice

in Great Britain (Austin, Texas, 1936), F. A. Ogg, English Government and

Politics (2nd edition, New York, 1936), chap, xxvi, and J. A. R. Marriott,

Mechanism of the Modern State (2 vols., Oxford, 1927), Vol. II, chap. xxii.

Three invaluable volumes are A. V. Dicey, The Law of the Constitution

(8th edition, London, 1915), the same author's Law and Public Opinion in

England (Oxford, 1914), and C. K. Allen, Law in the Making (revised edition,

Oxford, 1930).

A useful small volume for comparative purposes is R. C. K. Ensor,

Courts and Judges in France, Germany and England (Oxford, 1933).



CHAPTER XVIII

LOCAL GOVERNMENT
The liberties of England may be ascribed above all things to her free local

institutions. Since the days of their Saxon ancestors, her sons have learned at

their own gates the duties and responsibilities of citizens. Blackstone.

DemQcracy is said to have an educative value. But the educative

value of a democracy depends very largely upon the nature and

spirit of its local institutions. The county, the city,

IMPORTANCE and the town are potential schools of citizenship, as

OF LOCAL both England and America have long since dis-
INSTJTUTIONS.

, . . i n i , ,. V
covered. It is in the arena of local politics that peo-

ple most easily learn their first lessons in the art of governing them-

selves. Until you learn to govern, or be governed by, your own

neighbors it is futile to expect that you can successfully govern peo-

ple afar off. The complications and difficulties of government in-

crease as the square of the distance.

The English system of local government is the result of a long

evolution, for the most part unguided and unplanned. There were

A WORD shires, hundreds, townships, and boroughs in Saxon
ABOUT times, each with its own local authorities. After the
ORIGINS. Norman conquest the shires became counties, the

hundreds disappeared, the townships passed for the most part into

the hands of feudal lords and became manors, while the boroughs

eventually secured their freedom and became chartered municipali-
ties. Meanwhile a new unit of local administration, fostered by the

church and virtually taking the place of the old township, came into

being and ultimately attained some importance. This was the parish,

with its voluntary meeting of the parishioners presided over by the

parish priest.
1
Originally the parish meeting dealt only with church

affairs but it gradually acquired some civil functions as well. It

was the forerunner of the town meeting in the New England
colonies.

At the cloge.of the middle ages there remained, therefore, three

1 After the Reformation he became known as the parson or rector.
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principal areas of local government in England, the county, the

borough, and the parish. The administrative work
' r

.- LOCAL AREAS
of the county was entrusted to officials known as AT THE CLOSE,

justices of the peace whose functions were originally
OF THE

J " "

/v i i ii MIDDLE AGES.
those of peace officers but who proved to be con-

venient authorities for supervising many matters of purely civil

administration such as the building of roads and bridges, the main-

tenance of public order, and the care of the poor. These justices

wer^e appointed by the crown. The boroughs or chartered towns

were governed, in the main, by close corporations. Originally all

the freemen of the borough had a voice in its government. But the

lists of freemen were gradually narrowed until only a very small

fraction of the inhabitants were entitled to a share in choosing the

borough officials. These officials usually consisted of a mayor, alder-

men, and common councillors.

Such, in thumbnail sketch, was the organization of English local

government during the Tudor, Stuart, and Hanoverian periods.

It came down, practically unaltered, into the nineteenth century.

In the course of this long interval much of its earlier democracy
was sapped away; but the spirit of local self-government was never

wholly extinguished. For years, during the Stuart period, the king
ruled without a parliament. There were no parliamentary elections.

But there were local elections, as before. In the boroughs and the

parishes the freemen and the ratepayers continued to choose their

own officers and thus keep alive the spark of English democracy.
Until the Industrial Revolution changed the face of England in

the closing decades of the eighteenth century this scheme of govern-
ment served tolerably well. There was no great EFFECTS OF

popular dissatisfaction with it. But the transforma- THE IN-

tion that was wrought by the coming of the factory REVOLUTION

system soon rendered it obsolete. New industrial ON LOCAL

towns grew up, almost overnight. The woolen mills

gave many of the older boroughs a new lease of life, doubling and

redoubling their populations within a few years.

Soon these throbbing centers of industry cried out for better

police protection, better roads, better sanitation. They made de-

mands which the old local authorities were unable THE CREATION
to meet. So appeal was made to parliament, and OF NEW LOCAL

parliament, instead of replacing the old authorities,
DISTRICTSt

merely devised some new administrative machinery and added it on.
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Local improvement districts were carved out, overlapping boroughs

or parts of boroughs. The authorities of these districts undertook

the improvement of highways and sanitation which the officials

of the boroughs had neglected. Dissatisfaction with the administra-

tion of poor relief in the parishes, again, inspired the creation of poor

law unions, with elective officers (known as guardians) in charge of

them. This practice of multiplying local improvement districts was

the most significant feature in the development of English local gov-

ernment during the early years of the nineteenth centuryv And rather

curiously it is also one of the most significant features in the develop-

ment of American local administration today just a century later. 1

Now all this resulted in a veritable chaos of local areas, authorities

and jurisdictions. There were justices of the peace, overseers,

guardians, vestrymen, churchwardens, mayors, aldcr-
THE CHAOS OF i ...... r i

LOCAL AREAS men
> councilmen, and commissioners of a dozen sorts.

There were borough rates, poor rates, school rates,

sanitary rates all levied periodically upon the bewildered taxpayer.

In 1883 it was estimated that there were more than twenty-seven

thousand different local authorities in England and that eighteen

different kinds of local taxation were being levied on the people.

The jungle of jurisdictions had become so dense that nobody could

find his way through it. Yet the national authorities were reluctant

to take the reform of local government in hand and make a job of

it, for parliament has always disliked to reconstruct anything from

top to bottom at one stroke. With characteristic caution, therefore,

they went at the work piecemeal.

A beginning was made with the boroughs because they were the

areas most urgently in aecctof reform. After an elaborate investiga-

tion parliament enacted in f35)the Municipal Cor-

REFORM^
F

porations Act which gave me boroughs (or cities)

of England the general scheme of local government
which they retain today.

2 Many yearsJ^ter parliament took up
the problem of county government, -"the Local Government Act

of 1888 reorganized county administration in England, notably by

transferring the admininistrative powers theretofore exercised by the

1 On this point sec the author's Government of the United States (4th edition,
New York, 1936), pp. 747-748.

s The difference between a borough and a city is of no political consequence.
Chartered municipalities of whatever size are boroughs; but certain boroughs
(by reason of their being the seat of a bishopric, or for some other reason) are

entitled to call themselves cities.
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justices of the peace to elective county councils. Then, in 1894,

came the District and Parish Councils Act which swept away most of

the multifarious special districts (such as highway, burial, sanitary,

and local improvement districts) and provided for the creation of

new, unified, local areas in their place. These new areas are known
as urban districts and rural districts. In 1 929 another^statute made
it possible to combine or abolish a large number of these districts.

It also made new arrangements for granting the local authorities

financial assistance from the national treasury.
1

Finally, in
1933^,

a comprehensive local government act consolidated into a single

statute the powers and functions of the various local authorities.

The framers of this act used the opportunity to eliminate many
overlappings and anomalies which had accumulated during the pre-

ceding hundred years.
2

These, then, are the f\yjp landmarks of reform in English local

government, the Acts of 1835, 1888, 1894, 1929, and 1933. Between

them they completely reconstructed the old system THE mVE
of pre-reform days. It need scarcely be added, how- LANDMARKS

ever, that several other important statutes dealing
OF REFORM -

with the various special phases of local government havej^een put

through parliament during the past forty years.

As a result of this consolidating process there are no\y five principal

areas of local government in England, namely, the county, the bor-

ough, the urban district, the rural district, and the" LOCAL AREAS

parish. The scheme of division may be briefly ex- TODAY FIVE

plained as follows: The whole country is first mapped
OF THEM *

off into administrative counties. Withyi^these counties are urban

and rural districts, the former being more densely populated than

the latter. These districts are further divided into urban and rural

parishes for the handling of neighborhood affairs. /Any area which

has received a municipal charter is a borough, and the larger

boroughs are known as county boroughs^ecause they virtually form

administrative counties by themselves. Lqndon, as will be seen later,

has a special government of its own.

COUNTY GOVERNMENT
The county is the largest local goverjarjoent division, but the

term county is used by Englishmen in twjDjsgn^es. First there are

1 See below, p. 325.
2 For a full discussion see D. Meston, The Local Government Act, 1933 (London,

1933).
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the historical English counties, descendants of the Saxon shires,

i. THE w^^ their ancient boundaries still unchanged. There

COUNTY: are fifty-two of them, but since 1888 they have not

(a) THE served as areas of local administration. They still form

HISTORIC constituencies for the election of members to parlia-
COUNTY.

ment, however, and serve as areas of judicial ad-

ministration with their justices of the peace. Each of these historical

counties, moreover, has a lord lieutenant whose position has now
become an altogether honorary one and the old county still serves

as a geographical basis of English social life. But there is no county
council or other governing organ in any of them.

Much more important from a governmental point of view is the

administrative county. There are sixty-two of these. In most

(b) THE cases they are identical in area with the historic

ADMINISTRA- counties, but in a few they are not. The administra-
TIVE COUNTY. ^^ county of London, for example, cuts into four

historical counties. Within most of the administrative counties

there are one or more county boroughs, as they are called. These

are urban municipalities which are exempted from the jurisdiction

of the counties within which they happen to be situated. There

are eighty-three of them, but during the past ten years no new
ones have been created.

The governing organ of the administrative county is a county
council consisting of a chairman, aldermen, and councillors. The

councillors are elected by the voters, one councillor

ERNINO^ fr m each f t^ie election districts into which the

ORGAN OF AN county is divided. Their term is three years. The suf-

TWE'COUNTY frage qualifications are the same as those established

for municipal elections, as explained in an earlier

chapter.
1 The number of councillors varies according to the popula-

tion of the county. The aldermen are not directly elected by the

people but are chosen by the councillors. When the councillors

have been elected, they choose one third of their number to be

aldermen, in other words if there are sixty councillors, they add

twenty aldermen to the council. They may choose these aldermen

either from their own ranks or from outside. When they choose from

their own ranks special elections are then held to fill the vacancies.

The county aldermen hold office for a double term, that is, for six

years, but one half of them retire every three years. Councillors

1
Above, p, 168.



LOCAL GOVERNMENT 321

and aldermen sit together in the same body, and have exactly the

same voting power. There is n&separation of functions or authority:

it is merely that the alderman has a longer term than the councillor,

and a title that gives a little more prestige. The whole council,,

aldermen and councillors together, elects a county chairman, usu-

ally from its own membership but not necessarily so.

A county council meets regularly four times a year. Its powers
are extensive and varied. It supervises the work of the rural district

councils; is responsible for the upkeep of main roads

and bridges; has some duties with reference to

county policing; maintains asylums, reformatories,

industrial schools, and other county buildings; performs various

functions in connection with the system of old age pensions and is

the chief educational authority for the county.
1 Most of its work is

done through standing committees, such as committees on education,

on public health ai^l housing, on finance, and on old age pensions.

The county councils and their committees do not usually con-

cern themselves with the routine work of administration, but

only with questions of general policy. The routine COMMITTEES
is handled by a permanent staff of county officials, AND COUNTY

chosen on a non-political basis. This staff includes a
OFFICIALS -

county clerk, treasurer, surveyor (who has charge of highway con-

struction), health officer, and various other functionaries. They are

chosen by the county council, but are not under civil service rules,

and (with a few exceptions) may be removed by the council at any
time. 2 In practice, however, they are chosen on their personal and

professional merits, and they are never removed on political grounds.

The efficiency of county administration in England contrasts rather

gharply with its notorious inefficiency and wastefulness in many
parts of the United States. The reason is partly to be found in the

fact that the administrative work of the English county is entrusted

1 It should not be understood, however, that the county council has immediate

charge of all these things Its police functions, for example, are performed
through a standing joint committee, the members of which are selected in part

by the county council and in part by the court of quarter sessions (see above,

p. 305). This committee is practically independent but depends upon the county
council for a portion of its funds.

2 The chief exceptions are the health officer, who, if he be a "whole time"

official, cannot ordinarily be removed except with the consent of the national

ministry of health. To remove a county surveyor the consent of the ministry
of transport must be obtained if the county council has accepted a grant from
that ministry toward the payment of his salary.
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to men who arc chosen for their competence and do not have to

play politics in order to hold their jobs from year to year.

A county borough does not have a county council. The work of

local government is performed by its regular borough council, a

body which will be described a little later. Within the boundaries

of a county borough the regular county officials have nothing to do;

their functions are taken over by the borough authorities. This is

quite a different arrangement from the one usually found in the

United States where county officers continue to have jurisdiction

over various matters within the largest cities. Officials of five differ-

ent counties, for example, exercise authority within New York City.

Within each administrative county the old rural parishes are now

grouped into rural districts (more than 600 of them), each district

with a council elected by the voters. These councils

dg^ with certain matters of sanitation, water supply,

and public health the last more particularly. They
also have charge of minor roads, grant certain licenses, and have an

assortment of miscellaneous functions. The English rural district

corresponds in a general way to the township in the middle western

American states. Its importance is gradually diminishing as England
ceases to be a rural country.

Whenever any part of an administrative county becomes thickly

settled (and hence has special needs in the way of sanitation, water

supply, health protection, and the like), the county
3. THE URBAN .11 ^ ^i ^

"""""

i

DISTRICT council has power to organize the area into an urban

district. Thereupon the inhabitants elect an urban

district council made up of at least one councillor for each parish

within the district. There are no aldermen in district councils, but

the council elects its own chairman and may choose him from outside

its own membership if it so desires. The urban district council has a

variety of local powers in matters of minor highways, housing, sani-

tation, public health, and licensing, its authority being somewhat
more extensive than that of a rural district council. There are

about 700 of these urban districts in England and Wales.

CITY GOVERNMENT

This brings us to the organization and work of the English borough.
A borough^ or city, is an urban district that has received a municipal
charter. There are^boutv-2ZS- of these Boroughs in all, ranging
from small places with a few thousand population to great indus-
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trial communities like Huddersfield and West Ham. Their govern-

ment consists of a single organ, namely, thc^borqugh
council (or town council as it is more commpnly called) . BOROUGH
Tins council is composed of a jgi^yor, aldermen,

and councillors, all ^sitting together. The councillors are elected

by popular vote for a three-year term. The larger .boroughs are

divided into wards and the councillors are chosen under the ward

system. Nominations for the council may be made by any ten

qualified voters and the election is by secret ballot without party

designations. The absence of party designations does^not mean,

however, that party lines are disregarded in borough elections. In

most of the larger boroughs these lines are closely drawn, although
not so rigidly as in national elections.

The councillors, after election, choose aldermen to the extent of

one third of their own number. 1

They can be chosen from the ranks

of the councillors or from outside as the council may
prefer. When councillors are chosen to be aldermen COUNCILS
the vacancies are filled at a special election. The
aldermen hold office for six years but sit with the councillors and

have no special privileges. Every member of the council, whether

he be a councillor or an alderman, has an equal vote on all questions.

By reason of their longer terms and greater experience, however,
the aldermen provide the council with a steadying influence which

on trie'Tvholc has been helpful.

The m^yor of an English city is chosen by the council, that is,

by the aldermen and councillors sitting together. Here agam the

council has complete freedom to choose from its
. , . r i r,

THE MAYOR.
own membership or from outside. Sometimes it

goes outside, but not usually. The mayor holds office for a single

year and may be reflected. He is the presiding officer of the council

and is entitled to vote on all questions, but he has no executive

authority. He makes no appointments, and the council's resolu-

tions do not need his approval. He has no veto power like the

American mayor. His portion is largely one of honor and in
ijjost

cases he receives no salary. An allowance is made for official ex-

penses, but it is usually small. It has sometimes been said that a

wealthy peer makes an ideal mayor because social rather than

executive leadership is what the office demands. All this contrasts

1 Those aldermen who "hold over," that is, who have three more years to

serve, also vote in making this choice.
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very sharply with the office of the mayor in the United States.

In England the council forms the real pivot of city government.
1

There is no division of power between the executive and legislative

branches of local administration, for the council

THiTcouNciL *s t*3LC executive and legislative authority combined.

It adopts the by-laws, determines the local tax rate,

prepares and votes the budget, appoints all officials, and supervises

the work of the municipal departments such as streets,

police and fire protections, health, sanitation, and

schools. A large part of its work is done through
committees. There is the watch committee, for example, which

has charge of police, and the education committee in charge of

schools. These committees for the most part do not have any final

power, but merely transmit their recommendations to the whole

council, which makes the ultimate decisions.

Laymen govern the English city, therefore, even as they control

the course of city government in the United States. But with this

difference, that in England they work more closely

*n cooperation with experts and are more amenable

to professional advice. The council committee relies on

the advice of men who have technical knowledge. One reason for

this may be found in the fact that the council is itself responsible

for the selection of these men. It appoints the entire administrative

staff, including the town clerk, treasurer, chief constable, borough

engineer, medical officer of health the heads of departments as

we call them in America. These officers are not named by the mayor,
as with us, nor are they Selected by civil service competition.

The council is free to choose whom it will, provided the appointee
has the general qualifications laid down by law. When, therefore,

a vacancy occurs in one of these positions the appro-HOW
.

7
. ,. .

BOROUGH pnate committee of the council receives applications
OFFICIALS for j t After considering the merits of these applica-ARE CHOSEN. , 1,1, ., , f.

tions it recommends to the whole council the applicant
who seems best qualified for the post, and this recommendation is

practically always accepted. With a few exceptions, moreover,
the council can dismiss an official at any time. In other words the

administrative officials of English cities usually are not chosen under

1 Two useful books on the council arc E. D. Simon, A City Councilfrom Within

(London, 1926), and C. R. Atlec and W. A. Robson, The Town Councillor

(London, 1925).



LOCAL GOVERNMENT 325

civil service rules, as we understand them, nor are they given civil

service protection against removal. They are in fact permanent

officials, but in most cases without any legal guarantee ofpermanence.
This security of tenure, which rests on traditions, not upon laws,

is perhaps the most outstanding feature of English municipal govern-

ment and the one which contrasts most strongly with the situation

in American cities.

CENTRAL SUPERVISION OF LOCAL GOVERNMENT

How much home rule does an English city have? Is it left to

manage its affairs in its own way, or is it subject to strict supervision

by the national government? The answer is this: It

has less home rule than the American city, but more of CENTRA^ TO*
it than one usually finds in the cities of Continental LOCAL

Europe. Central control of English local government ENG^AND!^

has been expanding steadily, moreover, and its expan-
sion affords a lesson for the friends of municipal home rule in the

United States.

Infringements upon local self-government are never popular
in democratic countries, hence they have to be disguised. The
usual method of masking them is to offer the cities

.
THE PROCESa

something for nothing, such as grants-m-aid or sub- THROUGH

sidies from the central treasury. That is the main WHICH TIIIS

,1 11.1 / , n . ,
CENTRAL

channel through which central control of municipal CONTROL OF

government has been developing in England. The ENGLISH

. . ,.. ,

~

f r - rr CITIES HAS
national authorities, with a show of generosity, offer DEVELOPED:

to help the counties or boroughs with part of their

expenditures. It agrees to pay a portion of what it

costs each city to maintain the local police department, for example.
Then comes a regular inspection of the police by national inspectors

to see that the government's contribution is being properly spent.

This inspection discloses weak spots and the next step is to provide

(as was done in the Police Act of 1919) that the central government
shall have power to frame and enforce regulations relating to the

organization, pay, clothing, pensions, and housing of municipal

police. Or the national government, to promote the public health,

offers to defray a portion of the local expenditures. Then, by an

act of parliament in 1929, it provides that if surveys by national

health officers show any local health service to be deficient the grantr any 1<

i./Inmay be withdrawn./ In other words the grant-in-aid becomes a
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prelude to inspection^ then it leads to the
kimposition of uniform

national standards upon the local authorities. } As one English writer

remarks, "The inspectors do not merely see and hear on behalf of

the central authority; they often speak and even act for it." 1

Prior to the Local Government Act of 1929 the national govern-
ment in England gave subsidies to the local authorities for designated

purposes police, schools, roads, housing, health, and so on. But

this statute abolished some of these separate grants and provided that

a large fund should be annually distributed according to a general

formula, with no specification of the amounts to be expended for par-

ticular purposes. This new arrangement makes it possible for the cen-

tral government to withhold the entire grant-in-aid, or a portion of it,

if there is dissatisfaction with certain branches of local administration.

The county, city, town, or other municipality which accepts a

regular subsidy from a national or state government is starting on

the path to political subordination. To safeguard control over its

own affairs it must be willing to pay its own way. England, a half

century ago, was the classic land of local self-determination. Today
there are at least a half dozen national agencies which exercise

supervisory jurisdiction over the affairs of English cities, namely, the

ministry of health, the home office, the board of education, the minis-

try of transport, the board of trade, and the ministry of agriculture.

The ministry of health has general control over poor relief,

water supply, sanitation, public health in general, and the approval

THE CHIEF ^ l cal borrowing in certain instances. The home
ORGANS OF office has surveillance over local police administration
SUPERVISION.

ancj
.

g reSp0nsiDie for the inspection of factories and

mines. The board of education, as its name indicates, is concerned

with the general oversight of all local schools which are supported

by public funds in whole or tn part. The ministry of transport has

supervisory jurisdiction over tramways or street railways, ferries,

docks, and harbors. Gas supply is nominally under the board of

trade although most of the control, so far as gas plants operated by
the municipal authorities are concerned, is exercised by the ministry

of health. Electric lighting comes within the purview of Electricity

commissioners in the ministry of transport. The ministry of agri-

culture and fisheries has supervisory powers in relation to markets.

Thus the local authorities have to deal not with one central

department but with many. And the amount of supervisory juris-

1 Herman Finer, Engish Local Government (London, 1933), p. 325.
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'diction which these several departments possess is not in all cases

precisely defined. In some cases two departments share different

portions of the same task. The boaxd of trade, for example, has to

do with the development of water power, while the ministry of

health deals with water supply. This distinction is quite logical,

of course, inasmuch as the one is a matter of industry and the other

touches the public health; but the parcelling of jurisdiction in this

way is confusing. It differs from th^ practice in most of the American

states where the supervision of all public utilities (water, gas, electric-

ity, street railways, telephone lines, and even motor busses) has been

concentrated in the hands of a single body, commonly called a

public utilities commission.

In no case, it should be pointed out, is the work of local administra-

tion directly undertaken by the national authorities in England.

They merely advise, inspect, regulate, give approval,7 J
JL

^ EXTENT TO
or withhold approval. The general laws provide, in WHICH

many instances, that the county, borough, district,
SUPERVISION

. , , . . , . ,..,, APPLIED.
or parish authorities may do certain things with the

approval of the appropriate national department. They also provide,

very frequently, that the central department may make rules and

regulations for the guidance of the local authorities. The* latter

resent this paternalism but there seems to be no way of avoiding it,

especially if the national treasury contributes part of the cost. And
in any case, under modern urban conditions, it is hardly practicable

to allow the local authorities complete freedom in matters affecting

public health, poor relief, education, and police protection. These

things, from their very nature, must be handled with a certain amount
of uniformity throughout the country. The massing of people into

great cities is bound to bring some measure of centralized control,

no matter how strong the tradition of local self-government may be.

It is doing this in the United States as well as in England.
But the growth of central control in England has taken a different

slant from that which it is following in America. Central control

over local government in England is administrative ENOUSH AND
in character and hence flexible. In the United States AMERICAN

it is chiefly legislative, and hence more rigid. The CTNTRAUZED

English plan is to provide that some central board or CONTROL

bureau shall determine whether local authorities may
COMPARED-

do this or that. The American plan is to settle the matter by a

general law rather than by leaving it to administrative discretion.
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And of course the discretion of a board or official is more elastic

than the provisions of a statute can possibly be. When a law, for

example, provides that all county commissioners shall establish

and maintain public hospitals, it gives them no leeway. It treats

all alike, which is in keeping with the American theory of "a govern-

ment of laws, not of men." But the fact is that all counties are not

alike in their size, needs, or problems. To treat them alike means

injustice to some. In England, under the policy of administrative

control, they are not made subject to uniform rules laid down by
law but are left to be dealt with as individual problems.
The essential difference between English and American methods

of central control over local government may be made clearer,

perhaps, by a couple of illustrations. Take the matter

LUSTRATION: of municipal borrowing. Many of the American
MUNICIPAL states have fixed limits on the amount of indebtedness
BORROWING . . . . . . ~ .

IN THE that their cities may incur. Some of them have put
UNITED these limits in their state constitutions; others have

established them by state law. In either case the

usual provision is that a city may borrow up to a certain percentage
of its assessed valuation and no more. It may borrow as it pleases

up to this point, without getting the consent of any state authority.

But when it reaches the limit it must stop. This, of course, is a

clumsy and inflexible way of keeping cities from going too far into

debt. It makes borrowing too easy until the limit is reached; then

it makes borrowing almost impossible. The result is that some cities

have wasted their borrowing power on unessential things and have

then been forced to do without desirable improvements when the

limit has been reached.

But in England when a city wants to borrow money it does not

have to reckon with any fixed debt-limit. It cannot borrow a single

NO MUNICIPAL shilling until it has first obtained approval, either

DEBT-LIMITS from parliament by special act, or from the appro-
IN ENGLAND.

priate central department. In most cases the approval
must be asked by the local authorities, whereupon the officials of the

ministry investigate not only the financial resources of the city but

the merits of the particular proposal. After the investigation has

been concluded, a report is made and the central authorities then

approve or disapprove the application.
1

1 A beginning has been made along this same line in a few American states

notably in Indiana where a state board of tax commissioners has been given
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Take another illustration. In America the laws of some state*

allow cities to own and operate certain public utilities such as gas

plants, electric lighting plants, and street railways.'

, , - ,
ANOTHER IL-

In other states the laws do not permit this, or at any LUSTRATION:

rate make it extremely difficult for cities to embark on MUNICIPAL
' ,.,,,, . OWNERSHIP.

commercial ventures of any kind. Such legal restric-

tions make no allowance for the fact that some cities may have good
reason for embarking on a policy of municipal ownership while

others have not. In England the system is more flexible because the

laws merely provide that municipalities rnay own and operate their

public utilities, or may extend those that they already own, provided
in each case that the consent of the appropriate national department
is first obtained.

The advantages of administrative supervision, as compared with

legislative control, are beyond question. The former is much more
effective in achieving the desired end. It saves the

cime of the lawmaking body. But it would not be ENGLISH

practicable, on any broad scale, under the American PLAN WOULD
, - A - NOT BE PRAC-

plan of government. A system of administrative TICABLE IN

control postulates the responsibility of the administra- THE UNITED

tion to the legislature. In England this responsibility

exists, for all the central departments are the agents of parliament
and accountable to it. But in the United States the administrative

authorities are not the agents of the legislature. Most of them are

appointed by the governor, who, in turn, is not under the legislature's

control. The state legislatures have no agencies to whom they can

delegate powers and from whom they can exact a continuous

responsibility. For that reason American state legislatures have

kept the supervision of local government in their own hands, and

have exercised it in the only way open to them, namely, by enacting
laws. The English system of administrative supervision has been

widely praised, and it is deserving of praise; but it would not be

workable in the United States so long as we hold to the system of

checks and balances upon which the whole structure of American

government is built.

Writers speak of the English "system" of central control, but it

can hardly be called a system. It is not systematic. It has no uni-

formity. It has grown by accretion. From time to time it has been

power, on petition of any ten taxpayers, to review any proposed municipal bond
issue and veto the proposal if it finds good reason for doing so.
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partially reorganized and some of the twists taken out of it; but

Ar,,, it has none of the coherence that marks the FrenchA vAJNVjilrfUDiNljr

WORD ON THE system, for example.
1 It embodies no rigid philosophy

PRACTICE OF of government. The English habit has been to let

CENTRAL things alone until they can be let alone no longer,
SUPERVISION.

tjien to majce no more repairs than are urgently

required. To use a homely metaphor they do not tear down the

old house and build a new one with all modern conveniences.

They merely patch the roof, repair cracks in the walls, add a wing
here or a gable there, put in an extra window, close up an unused

door and so on, decade after decade, until not much semblance

of the old structure remains.

THE GOVERNMENT OF LONDON

Something should be said about the government of London, for

this world metropolis has bulked large in English political life for

nearly a thousand years. But what is London? The
vTHE THREE A r $ n t i

LONDONS average American is confused, as well he may be,

when he reads that the city of London had a popula-
tion of about 14,000 at the last census. This statement is literally

correct, but of no real consequence because the ".city" is only a

very small part of London. The administrative county of London

contains over four million people, while metropolitan London,

commonly known as Greater London, contains more than eight

million. It is Greater London to which Englishmen refer when they

contend that it leads Greater New York in the race for primacy

among the world's cities.

The city of London is merely the ancient core of the modern

leviathan, occupying an area of about one square mile. It is the

historic entity "which began as a Celtic town and

became successively a Roman civitas, a Saxon borough,
a Norman city. It has remained to this day with its

ancient boundaries virtually unchanged and its old form of munici-

pal government unaltered for several centuries. The area of the

"city" is occupied by banks, warehouses, and public buildings,

1 Sec below. Chapter XXXI. It ought to be mentioned that the description
of local institutions, given in the foregoing pages, does not apply to Scotland and
Ireland. They have their own areas and organs of local government which differ

considerably in detail, but not in general arrangement, from those of England.
The same is true of India and the overseas dominions, the difference in these

cases being much more extensive.
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which explains why it has a resident or "oight" population of only

about fourteen thousand. In the day hours, however, its streets

are thronged by hundreds of thousands who come into it to do

business.

Around this historic municipality there grew up, in the course

of time, a number of satellite communities which were organized

as parishes, each with its own government. Eventu- THE SATEL.

ally there were more than a hundred of these, parishes, LFTES OF THE

together with the city of Westminster, all solidly
OLD CITY*

built up and forming a great circle. This was the situation in 1888

when parliament was asked to intervene and consolidate the entire

metropolis. It attempted to solve the problem byr r
i

THE ADMIN-

creating the administrative county of London with an ISTRATIVE

area of over M)0 square miles. Provision was made COUNTY F

. LONDON.
for a county council with extensive powers to serve

as the chief governing organ of the new administrative county. A
little later the county of London was divided into metropolitan

boroughs, each having a limited range of local self-government.

Finally, there is the London metropolitan police district, or

metropolitan London, which covers about 700 square miles. It

is not a regular municipality but a district for police

purposes only. It has no elective governing officials

and its inhabitants do not constitute a municipal

corporation. Yet people usually call themselves Londoners if they

live within its boundaries, which means that one Englishman in

every five is a Londoner on that basis of reckoning. "When a man
is tired of London," said Dr. Samuel Johnson, "he is tired of life; for

there is in London all that life can afford."

The city of London is a corporation made up of the freemen of

the city; that is, of ratepayers who pay a small fee for the. privilege

of having their names inscribed on the rolls. This body HOW THE
of freemen governs the city through a lord mayor "CITY" is

and three councils (or courts, as they are officially
OOVERNED -

called) ; namely, the court of aldermen, the court ofcommon council,

and the court of common hall.

To explain how these three councils are organized, and what
their respective powers are, would take more space than can be

allotted here. 1 Suffice it to say that both aldermen and common
1 For the details see the author's Government of European Cities (revised edition,

New York, 1927), chap. ix.
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councillors are elected by wards, while the court of common hall

is a sort of town meeting. Most of the power rests with the common
council, which manages all the municipal services through its

committees; but the lord mayor of London is chosen by the court

of common hall from among the senior aldermen who have served

in the office of sheriff.

The lord mayor of London has no independent powers. His

office is purely an honorary one. He appoints no city officials and

THE LORD performs no executive functions. He merely presides
MAYOR OF at meetings of the three councils and represents the
LONDON.

cjty Qn occasions Of ceremony. At his own expense
he provides a stately banquet and a gorgeous pageant the one

for the dignitaries of the city and the other for the people. He is

always knighted by the king during his term, if he has not already
attained that rank. The salary attached to the office is generous

(ten thousand pounds a year), but all of it, and more, goes for official

entertainments.

The administrative county of London is go^rned by a county
council made up of one hundred and twenty-four councillors and

twenty aldermen. The councillors are elected by pop-HOW THE ' j r r

COUNTY OF ular vote for three years, the suffrage being the same
LONDON is as in other municipal elections. The aldermen are
GOVERNED. r

chosen by the councillors, either from within their own
ranks or from outside, and serve for six years. Councillors and

aldermen sit together and have the same voting power. Together

they elect each year a chairman of the council and may choose

him from outside the council's membership. The practice has been

to elect a new chairman each year, and as a rule the choice has been

made from within the council's membership.
Save for a lull during the war, the London County Council

elections have been stubbornly contested. There are three political

parties in London politics. They call themselves

Municipal Reformers, Progressives, and Labor, but

they are virtually branches of the three national

parties. The Municipal Reformers in London are largely Con-

servatives in national politics; the Progressives are mostly Liberals.

It is sometimes said that the national parties, as such, do not figure

in London elections, and in a narrow sense that is true; at any rate

it was true until the rj$e of the Labor party. But in a broad

sense the national party lines have always held fairly well in
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London elections, and in recent years they have been considerably

tightened.

The powers given to the London County Council are expensive

in scope. It is the sole authority with respect to main sewers and

sewage disposal, fire protection, tunnels and ferries,

and bridges (except those in the city). It has charge

of those street improvements which are metropolitan
in character. Subject to the approval of the ministry of health

it makes public health regulations, but the enforcement of these

regulations is left largely to the authorities of the metropolitan

boroughs (see below). The county council also has large powers
with respect to the construction and operation of street railways,

and it has undertaken several great rehousing schemes, involving

the demolition of slum areas and the erection ofworkmen's dwellings.

It is responsible for the maintenance of the larger London parks

(except crown parks) and for providing public recreation. It has

comprehensive functions in the matter of education, including

elementary, secondary, and technical schools. Finally, the council

has a long list of miscellaneous work to do such as the licensing

of theaters, the regulation and inspection of lodging houses, the

administration of the building laws, and the maintenance of various

institutions for the unfortunate.

The administrative county of London has no mayor and no

official corresponding to a mayor. Its chairman is not an executive

officer, for although he presides at council meetings
he has no other powers. The council itself is the CHAIRMAN
executive authority. But since executive functions AND THE

obviously cannot be performed by so large a body, OFFICIALS**

they are delegated by the council to committees, and

these committees devolve a large part of the work on the permanent
officials. The higher officials in this staff are appointed by the council

at its discretion, but the subordinate posts are now filled by civil

service competition.

Mention has been made of the metropolitan borough councils

which share in the work of London government. TheAdministrative
county of London is a federation of boroughs, twenty- METROPOL-

eight of them. These metropolitan boroughs are very ITAN BOR-

unequal in size because an attempt was made to follow
OUOHS-

the traditional boundaries. Each borough has a local jfovernment

consisting of mayor, aldermen, and councillors, all sitting together
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to form a borough council. This council has charge of loqal street-

building, paving, lighting, and cleaning. It alsc*

POWERS. undertakes the construction and maintenance of sub-

sidiary sewers, the enforcement of health regulations,

and the building of workmen's dwellings. It may, and often does,

own and operate the local electric lighting plant, and it has various

other functions of a local character.

The county council and the borough councils have nothing to

do with the policing of London. As for the "city of London" it

has its own police. For the great circle surroundingTHE METRO-
, . , . ,7 ,. rr.

POLITAN the city there is a metropolitan police force. The
POLICE

metropolitan police district includes the whole county
DISTRICT. r T I i r A

of London and parts of several other counties. At

the head of the district is a police commissioner who is appointed

by the crown. He has assistant commissioners, appointed like him-

self. Consisting of over 20,000 men, the metropolitan police force

of London is the largest in the world. The commissioner has entire

charge of organization and discipline; but the financial administra-

tion of the force is entrusted to a receiver, appointed by the crown,

who is responsible for the erection and management of all police

stations, the awarding of contracts, the purchase of supplies, and

for all other matters* outside the actual work of preserving law and

order.

These, then, are the chief authorities who govern the three

Londons. But only the chief ones: there are literally dozens of others

with all sorts of powers and functions. Among urban governments
the world over, that of London is by far the most complicated. In

its profusion of authorities and jurisdictions the English capital

far outmatches New York or Paris, not to speak of Rome or Tokyo.
But London is an amazing community in the length and breadth of

its area, and in the heights and depths of its population. From

Mayfair to Pimdico is not far in distance, but to look at them they

seem to be in different worlds. In such a vast and mottled wen of

humanity one should hardly expect to find a simple form of gov-

ernment.

HISTORY. Sidney and Beatrice Webb, English Local Government (6 vols.T

London, 1906-1922) is an elaborate historical survey. Josef Redlich and

F. VV. Hirst, Local Government in England (2 vols., London, 1003) is also to

a large extent histoi'cal. Attention may also be called to . S. Griffith,
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The Modern Development of City Government in the United Kingdom and tht

United States (2 vols., London, 1927). W. A. Robson, The Development of

Local Government (London, 1931) gives a more concise outline. Mention

should also be made of the volume entitled A 'Century of Municipal Progress

by H. J. Laski and others (London, 1935).

GENERAL DESCRIPTIONS. The latest books of this nature are Herman

Finer, English Local Government (London, 1933), and E. L. Hasluck, Local

Government in England (Cambridge, 1936). J. P. R. Maud, Local Government

in England contains a summary account, published in the Home University

Library Series (London, 1932). John J. Clarke, Local Government of the United

Kingdom (10th edition, London, 1936) is useful for special students of the

subject and contains a good classified bibliography. There is a considerable

discussion of borough (city) government in W. B. Munro, The Government

of European Cities (revised edition, New York, 1927), pp. 1-190.

LOCAL GOVERNMENT LAW. Publication of the Encyclopedia of Local Govern"

ment Law was begun in 1 905 and since thp.t date the material has been kept

up to date by periodical supplements. W. I. Jennings, Principles of Local

Government Law (London, 1931), W. A. Robson, Law Relating to Local Govern-

ment (London, 1930), and H. E. Smith, Municipal and Local Government Law

(London, 1933) are the best general books on the subject. Current infor

mation is given in the Municipal Tear Book, published annually.

LONDON. The most convenient sources of information concerning the

government of the British metropolis are P. A. Harris, London and Its Govern"

ment (revised edition, London, 1933), and H. Morrison, How Greater London

is Governed (London, 1935), but mention should also be made of Sir Aston

Webb's London of the Future (New York, 1921). A. J. Glasspool, The Corpora-

tion of the City of London (London, 1 924) explains the government of the city.

Much interesting material is contained in the Annual Reports of the London

County Council, and H. Haward, The London County Council from Within

(London, 1932) gives an interesting account of the L.C.C. by one who hai

had close contact with it for over forty years.



CHAPTER XIX

SCOTLAND AND IRELAND

All government, indeed every human benefit and enjoyment, and every pru-
dent act, is founded on compromise. Magnanimity in politics is not seldom the

truest wisdom; and a great empire and little minds go ill together. Edmund Burke.

SCOTLAND

Scotland, like England, was populated by Celtic tribes when the

Romans first landed on the shores of Britain. But the Roman

THE BEGIN- legions never pushed their way into the northern

NINOS OF sections of the island and Scotland never became a
SCOTLAND.

part Q tjie great Ladn empire. Nor did the Saxons,

when they came to Britain from across the waters, succeed in con-

quering all of Scotland. The Scottish highlands continued to be

inhabited by people of the Celtic race, although some Saxons worked

their way into the lowlands which constituted the southern part of

the country. The various tribes or clans of Scotland gradually be-

came united under a monarchy with its capital at Edinburgh. In

due course, moreover, parliamentary institutions were developed,
not widely different from those of England.

1

Throughout the middle ages and into the modern period Scotland

managed to retain her independence. It happened, however,
that the royal families of England and Scotland

THE ROYAL 7
. .

UNION WITH became related by the intermarriage of members
ENGLAND wjlo were not immediately in line for either throne.

Then, on the death of Queen Elizabeth in 1603,

there were no Tudor heirs at hand and the Scottish people had the

satisfaction of seeing their own king, James VI, inherit the throne

1 Wales is commonly called a "principality" but for all governmental pur-
poses it is united with England. Edward I, in 1284, formally annexed Wales,
but the indigenous Welsh institutions were left in existence for the time being,

although English law and legal procedure were partially introduced. It was
not until 1535 that Wales was given representation in the House of Commons.
Two centuries later (1747) it was made a rule that the mention of England in

an act of parliament should be taken to include Wales. The title Prince of Wales,
when borne by the king's eldest son, gives him no political authority.

336
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of England.
1 He proceeded to Westminster, took the title ofJames

I, and inaugurated in England the ill-starred -dynasty of four

Stuart kings. In this way Scotland and. England became united

under the same line of monarchs, but each retained its own parlia-

ment. The same king dealt with one parliament at Edinburgh and

with another at Westminster.

This royal union naturally brought the two countries into closer

relationship. It stood the strain of the English civil war, the Crom-

wellian dictatorship, the expulsion of Tames II, andK ^ K
, . ITS RESULTS.

the succession of the Orange monarchs. Yet it was

not regarded as altogether satisfactory by cither country. It was a

union without unity. The Scots were especially desirous of a share

in the industrial and commercial prosperity which England was

deriving from the trade with her colonies; they also desired the

privilege of freely shipping all their products into the English market.

England was not willing to concede either of these things unless

Scotland would submit to virtual annexation. So relations once

more became strained and in 1704 the Scottish parliament announced

that unless something were done it would proceed to choose a mon-

arch of its own.

To forestall an impending separation, therefore, commissioners

from both countries were appointed to reach a common ground.

They managed to frame a treaty embodying con-
. 11-1 11. i

THE PARLIA-
cessions on both sides, and this treaty was approved MENTARY

in 1707 by the parliaments concerned. Briefly it
UNION OF

provided for the organic union of the two countries,

under the name of Great Britain, with a single parliament at West-

minster. The Scottish parliament was abolished, and Scotland

obtained representation in both the House of Lords and the House

of Commons. She was permitted to retain her own system of laws

and legal procedure, her own religion and local institutions. In

return for the abolition of their parliament the Scottish people
were granted full freedom of trade with England and with the English
colonies. It was a fair bargain ;

one country obtained political and the

other economic advantages. Scotland traded her parliament for

pounds, shillings, and pence. She did it with her eyes open. And the

Scottish people, on the whole, have not regretted the agreement of

1707. The union ushered in an era of material prosperity which

1
James VI was the son of Mary, Queen of Scots, who was a first cousin of

Queen Elizabeth.
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lasted for a long time and made the southern part of Scotland one

of the richest sections of the United Kingdom.
The government of Scotland, as arranged by the Act of 1707,

has remained unaltered in its essential features to the present time.

PRESENT There is a secretary of state for Scotland who has a

GOVERNMENT seat in the British cabinet. Like other members of
OF SCOTLAND. ^ ca^nct fe jg chosen by the prime minister. In-

variably he is a Scotsman, although there is no legal requirement
to this effect. In a general way the secretary is responsible for the

supervision of administrative affairs in Scotland, in which work he is

assisted by various functionaries and boards, including a lord ad-

vocate, an undersecretary for Scotland, a solicitor-general, and other

functionaries. All laws passed by the British parliament apply to

Scotland unless otherwise stipulated, and many things are uniform

in the two countries, as, for example, the systems of national taxation

and national defense. On the other hand many things are different,

because Scotland retains her own system of civil law and procedure,
her own hierarchy of courts, her own ecclesiastical organization,

and her own distinctive scheme of local government.

Scotland, as has been said, is represented in the House of Lords

by 16 Scottish peers and in the House of Commons by 74 members,
which is about what the population warrants. In

THE REPRE
SENTATION OF both chambers the Scottish members have exactly
SCOTLAND IN

the same status as the English, and are eligible for
PARLIAMENT. . ....... A

appointment to all ministerial positions. As a rule

they have been well represented in British ministries, so well, in

fact, that their prominence is a matter of frequent remark by out-

siders. Scotland has had a larger share in British administration

than her population entitles her to have.

On the whole the feeling Between these two sections of the United

Kingdom has grown increasingly cordial during the period since

1707. Various new concessions to Scotland have been
SUCCESS OF
THE SCOTTISH made. There has been no general clamor for Scottish
UNION AND home rule, much less for a Scottish republic. Home
THE IRISH rule bills have been introduced into the British parlia-
UNION ment from time to time but they have never had the
CONTRASTED. . *.!/ m

united support of the Scottish members. Today
there is considerable grumbling about the neglect of Scottish inter-

ests at Westminster, but no strong movement to dissolve the partner-

ship such as developed in Southern Ireland. This is the more note-
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worthy when one recalls the fact that Saxon and Scot were not on

very friendly terms for over five hundred years preceding the

union.

The reasons for the difference between Anglo-Scottish and

Anglo-Irish relations are not far to seek. Scotland was never con-

quered by England; she entered the union a free

country; her people accepted a changed political

status in return for fair compensation. Apart from

merely sentimental considerations, Scotland lost nothing by joining

with England. No intelligent Scotsman of today contends that

his country would now be better off if the treaty of 1707 had been

rejected. Ireland went into the union under vastly different circum-

stances. The island was invaded and conquered by English armies;

the line of Irish kings was brought to an end by force, and the

powers of the Irish parliament reduced to a shadow. This parlia-

ment was allowed to continue its existence, but it did not represent

the majority of the Irish people and it could do nothing that was not

subject to review at Westminster. The union of 1800, moreover,

was put through the Irish parliament by political trickery and

manipulation. Ireland derived from the union of 1 800 no commercial

advantages of any account. It was a jug-handled bargain. Ireland

gave up her parliament, mere wraith of a parliament that it was,

and got nothing in return. Finally, the difference in religious

belief made it impossible for this union to work out as the other

had done.

IltELAND

Ireland's troubles with England go back a long way before the

union of 1800. They are almost primeval. It is not possible to

understand the Irish problem, as it stands today, ANT,QUrrY
without some knowledge of its antecedents. In no OF THE IRISH

other country, with the possible exception of Poland,
PROBLEM -

are the political conditions of the present so largely a heritage of the

past. This past is one long chronicle of friction, suspicion, and

hatred. Ireland blames England for it all; and England blames

Ireland for most of it. The truth is that both countries have been

jointly responsible for Ireland's vicissitudes, in what proportion will

doubtless remain a matter of controversy to the end of time.

Ireland, at the dawn of history, was peopled by Celts, the kinsmen

of the Scots and of the ancient Britons whom the Saxon invaders
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drove out of England. These Celts had not united into a single Irish

EARLY monarchy but were being governed by several native

HISTORY OF rulers when Henry II of England crossed the Irish
IRELAND.

gca in U7i_ii72 and conquered part of the island,

more particularly the region around Dublin which thereafter came
to be known as The Pale. In this area English law and

THE PALE
English judicial procedure were gradually established.

There was also some immigration from England to The Pale, but

the newcomers quickly became assimilated despite all attempts to

prevent this. In due course a parliament was established within

The Pale, but its authority was greatly limited at the close of the

POYNING'S fifteenth century by a statute known as Poyning's
LAW - Law. This law provided that all English statutes

should apply to Ireland, that the Irish parliament should never be

summoned except with the prior consent of the English government,
and that when summoned its acts should be subject to the approval
of the king in council. Many years later the English parliament
followed this with a declaratory act (1720) which asserted its right

to legislate for Ireland on any and all matters.

By these and various other measures Irish self-government was

reduced to a phantom. Executive authority was vested in a lord

deputy, appointed by the crown and not responsible

HANDICAPS. to t^ie *r*sk Parliamen t- Neither the lord deputy nor

his parliament exercised any real authority outside

The Pale. In these outer and relatively untamed regions the

people gave their allegiance to various local chieftains or "kings"

who were often at war with one another but always ready to unite

against the English. Irish agriculture was handicapped by this

ever-recurring warfare and also by the prohibition of various

Irish exports. The exporting of Irish wool was hindered, for example,
and when the people set themselves to manufacture their wool into

cloth the exporting of cloth was also forbidden (1699).

Meanwhile various happenings in Ireland accentuated the strained

relations between the two countries. During the reign of Henry

THE SETTLE- VI11 (1509-1547) England broke relations with the

MENT OF Holy See and became Protestant, while Ireland
ULSTER.

remained Catholic. This, in itself, widened the breach

between the two countries. Then, a little later, the English govern-
ment undertook to subdue the northern part of the island, and when
the people rebelled their lands were confiscated. Early in the reign
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of James I (1611) the great plantation of Ulster was laid out and

settled by emigrants from England and Scotland who became

possessors of the confiscated lands. As the new settlers were Prot-

estants this action divided the island 'into two unequal religious

camps and laid the foundation for much later bitterness.

Then came the struggle between Charles I and the English

parliament. Ireland seized the opportunity to rise in revolt and was

almost successful. England was dislodged from all

save Dublin. But the day of reckoning was soon to ^Jj^L
*ND

arrive, for when Cromwell felt himself master of Eng-
land he proceeded to Ireland on a mission of reconquest and retalia-

tion. There he performed his task with a rigor which Ireland has not

forgotten to this day. Extreme penalties were imposed upon the is-

land by the English government, enormous tracts of land being taken

from their rebellious owners and given to English military officers.

This Cromwellian Settlement was not a settlement at all, for

it did not break the spirit of the Irish people but merely left them in

a bitterly hostile frame of mind, with a determination

to undo the wrong at the first opportunity. Such an ^^Jf
AND

opportunity seemed to be at hand in 1689 when

James II, having been driven from the English throne, landed in

Ireland and called upon the people for aid. Once more all Ireland,

except Ulster, responded. But once more it was a bad gamble,
for James Stuart proved a frail reed on which to lean the Irish hopes.

He and his army were overwhelmed at the Battle of

Boyne (1690) and Ireland once more had occasion to
(^9 )

OYNE

learn what vae victis meant. The island was now so

thoroughly cowed and enfeebled that no more uprisings took

place for over a century.

During this period of relative peace the attitude of the English
authorities softened somewhat. England had troubles of her own in

the last quarter of the eighteenth century troubles
A x ,. i . r A . IRELAND

in America, in India, and in Europe. The American DURING THE

Revolution also carried its lesson to Westminster. EIGHTEENTH

So, in 1782, the English parliament renounced its claim

to make laws for Ireland and repealed the restrictions which had

been imposed by Poyning's Law. A year later it virtually conceded

the supremacy of the Irish parliament and of the Irish courts within

their own territorial jurisdiction. This seemed to give Ireland virtual

home rule. "Ireland is a nation," cried Henry Grattan in ecstasy.
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But it was home rule with a query. The English crown continued to

be represented in Ireland by a viceroy who, although technically

responsible to the Irish parliament, was in reality controlled by the

English House of Commons inasmuch as he was a member of the

English cabinet. This was a wholly impractical and anomalous

arrangement, bound to engender friction as time went on.

Things went along without ruction for a dozen years or more.

Ireland began to grow prosperous; her commerce expanded, and

her industries showed signs of revival. Then the ill-

UON* OTms" fortune which has dogged the Irish nation through
so many centuries showed its sinister form once more.

The French Revolution gave Ireland an opportunity which her

people could not resist. Not only did it send a wave of republican
sentiment over the country but it brought England into a critical

war with France. "England's troubles are Ireland's opportunities"

so an old Irish saying goes. Accordingly, the French revolutionists

carried their propaganda to Ireland, convinced the people that

with England's back to the wall they needed only to strike for de-

liverance, and swept them into the Irish Rebellion of 1798. England's

back may have been to the wall, but her hands proved to be free.

The rebellion was crushed in a whirl of reprisals.

THE UNION OF 1801 AND AFTER

Thereupon the English cabinet decided that Ireland should be

put under bonds for good behavior. England must take no future

chance of being stormed from the rear. Accordingly

OPINION
' *ke prime minister, William Pitt the younger, pre-

pared a plan for the parliamentary union of England
and Ireland. An act of union was drafted and was submitted to the

Irish parliament for acceptance. Outside of Ulster the public

sentiment of Ireland was against the measure, nevertheless by dint

of bribery, intimidation, coercive persuasion, and other corrupt

practices it was forced through the legislative chambers in Dublin.

It is said that Pitt spent nearly a million pounds sterling to get the

measure passed. Some members of the Irish parliament got titles,

some got lucrative offices, some were bribed outright. In all fairness

to Pitt it should be explained that these were the political methods

of his time. He was not unfriendly to Ireland and expected that

this union would be followed by various conciliatory measures,
but he found the English opposition too great.
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By the terms of the union the Irish parliament was abolished,

and Ireland obtained representation in both Houses at West
minster twenty-eight members in the House of

Lords and one hundred in the House of'Commons. ^j^
ROVI~

Executive authority was to be exercised through a

viceroy, representing the crown. As such he was responsible,

through the ministry, to the British House of Commons. Irish laws

and courts were unaffected by the union, save that the British

House of Lords now became the court of last resort. There were

almost no economic compensations. The alien landowner continued

to -possess most of the country. The division of religious sympathies
between England and Ireland made cordiality impracticable.

Save for a single flare-up in 1 803, however, the Act of Union was

followed by more than forty years of relative quiet. Amid the

great economic changes which took place during
, * * THE HALF
this era, bringing industrial prosperity to the rest of CENTURY

the United Kingdom, the whole of Southern Ireland AFTER THE

sat sullen, depressed, subdued. There were some local

disorders but they were easily quelled. Daniel O'Connell rose to be

the political leader of his people during this period, but he did not

control the Irish members in the British House of Commons. Until

after 1832 the suffrage was as narrow in Ireland as in England, hence

the Irish members did not represent the body of the Irish people.

Many of them, as in England, were named by patrons or chosen

by close corporations. As the nineteenth century wore on many
Irishmen began to emigrate to the United States and to the British

colonies, and after the potato famines of 1846-1849 this exodus

assumed huge proportions.

THE STRUGGLE FOR HOME RULE

An agitation for the repeal of the union, led by O'Connell, had

been set afoot as early as 1841, but for many years it made slow

progress because it was associated in the English mind THE HOME
with republicanism and revolution. In 1873, how- RULE

ever, an association calling itself the Home Rule
MOVEMENT-

League was formed with the avowed aim of securing by peaceful

and parliamentary means a reasonable measure of Irish self-deter-

mjnation. This league undertook -to secure the election of home-

rulers to parliament and under the leadership of Charles Stewart

Parnell succeeded in creating an Irish Nationalist party in the House
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of Commons. The Nationalist party increased its numbers to the

point where it eventually held the balance of power, and in 1886

Parnell persuaded Gladstone, the Liberal prime minister, to bring

in the first Irish home rule bill.
1

This bill provided for the establishment of an Irish parliament in

Dublin, with the right to make laws for Ireland, and to levy taxes

THE FIRST except customs duties and excises. Executive power
HOME RULE was to remain in the hands of a lord lieutenant, ap-
BILL (1886;.

pointed by the crown. All matters of concern to the

British empire as a whole, and not to Ireland alone, were to be

dealt with by the British parliament. In this parliament Ireland

was no longer to be represented although she was to contribute

one-seventeenth of all imperial expenses. In other words Ireland

was to be taxed without being represented, a provision which gave
rise to 'much criticism.

This measure did not wholly satisfy the Nationalists, but they

supported it. Much less, however, did it satisfy some of Gladstone's

followers in England. These anti-home-rule Liberals,

calling themselves Liberal-Unionists, bolted Glad-

stone's leadership, voted against the bill on its second

reading, and defeated it in the House of Commons, thus forcing

the prime minister to choose between resignation and an appeal
to the country. A general election thereupon took place and the

Liberals were overwhelmed by the new coalition of Conservatives

and Liberal-Unionists. A Unionist ministry under Lord Salisbury

then came into power and the first home rule bill went into the

wastebasket. But home rule continued to be a burning issue in

British politics for the Liberals did not forsake the cause, and at the

next general election (1892) they found themselves once more in

power, although again (Dependent upon the Irish Nationalists for

a majority in the House.

So Gladstone in 1893 brought in his second home rule bill. It

differed from its predecessor in some important respects, more

THE SECOND particularly in providing that Ireland, besides having a

HOME RULE parliament of her own, should be represented by
;.

eighty members in the British House of Commons.
These members, however, were not to vote on matters concerning

England and Scotland, but only on questions in which Ireland

1 The Nationalists at this time had 83 members in the House of Commons.
See above, p. 269.
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could be shown to have an interest. The Irish members were thus

to be in the House on some questions, and out of it on others, hence

this arrangement was dubbed the "in and out" provision of the bill.

English public opinion did not like this feature. It was looked upon
as a menace to the whole system of ministerial responsibility which

in truth it was. A ministry would have a majority in the House of

Commons on some questions and no majority on others. Never-

theless the House of Commons passed the bill and sent it to the House

of Lords where it was rejected by a large majority. The Liberals

did not press the issue farther, because there was lukewarmness

in their own ranks, and Mr. Gladstone was presently induced to

retire from the leadership. His retirement was followed by a

Unionist victory at the polls and for the next ten years the friends

of home rule were on the opposition side of the House.

But the pendulum of politics eventually swung the other way and

the Liberals came back into office. Having in mind what had hap-

pened in 1893, they did not bring in the third home
rule bill until after they had curbed the powers of the HOME RULE

Lords by the Parliament Act of 1911 and had thus BILL (1912-

. 1914).
made sure that their work would not be undone.

The provisions of this third home rule bill stipulated that there

should be an Irish parliament of two chambers, representing the

whole of Ireland (including Ulster), with jurisdiction over all strictly

Irish affairs. Certain matters, such as a military and naval policy,

foreign affairs, treaties, and customs duties, were exclusively re-

served to the British parliament. The lord lieutenant of Ireland,

representing the crown, was to act solely on the advice of the Irish

cabinet which, in turn, was to have the confidence of the Irish

parliament. This bill went through the Commons in 1912, but was

once more rejected by the Lords. Accordingly, under the provisions

of the Parliament Act it could not go into force until the expiry

of two years, that is to say, until the summer of 1914. 1

Meanwhile Ulster came to the front with a threat of armed re-

sistance if her people were subject to the jurisdiction of a Dublin

parliament. A strong Unionist organization was

formed in Ulster; large numbers of volunteers were OPPOSITION!

enrolled, and there was every indication that the

inauguration of home rule in Ireland would be followed by a civil

war between Ulster and the rest of the country. But notwithstanding
1 See above, p. 146.
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this serious danger the House of Commons gave the home rule bill

its last passage over the two-year veto of the Lords.

No sooner had it gone on the statute book in the summer of 1914,

however, than Western Europe launched into the World War.

OUTBREAK ^ once t^ie friends and the foes of home rule agreed to

OF THE call a truce on this question.. Leaders of all political
WORLD WAR.

parties came together and agreed that the Irish

question, like all other domestic controversies, should be temporarily

shelved in order that the British empire might devote its entire

strength to the great struggle. More specifically it was agreed that

the home rule act, although finally enacted, should not be put into

operation until the close of the war. 1

During the first year of the war little was heard of the Irish

question. Ireland was quiet, and when Ireland is quiet there is

IRELAND aP* to ke some trouble on the way. Although the

DURING Nationalist leaders, at the outbreak of hostilities, had
THE WAR.

pledged Ireland's support to the Allied cause, it soon

became apparent that they could not carry the country with them.

In Britain's emergency there were many young Irishmen who
could see nothing but the best opportunity that had come to Ire-

land since Napoleon's day. So they urged the striking of a blow

for complete independence, for separation from the British empire,

for an Irish republic. Obstacles were thrown in the way of enlisting

Irishmen for service with the Allies, and secret negotiations with

Germany were opened by one of the Irish leaders, Sir Roger Case-

ment. The Germans promised arms, munitions, and money to aid

an Irish rebellion.

The driving force in this movement for an Irish republic was the

organization known as Sinn Fein. 2 Sinn Fein had been in existence

THE SINN
* r some years prior to 1914, but had gained relatively

FEIN MOVE- few recruits until that year, when the great European
MENT '

conflagration seemed to presage the incoming of a

new world order. With mobilizations going on everywhere, Irish-

men (particularly young Irishmen) could not resist the conta-

gion. By the thousands, therefore, they deserted the Nation-

alist or home rule party and enrolled themselves in the more
1 There was also an understanding that before putting the measure into effect

the ministry would secure from parliament some concession to the desires of

Ulster.
2 The words Sinn Fein (pronounced "Shin Fane") are old Irish for "ourselves

alone."
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radical ranks of Sinn Fein. The organization grew to large

proportions and its leaders only awaited a propitious hour to

strike*

As it turned out, the hotheads got beyond coritrol and struck too

soon. Before there was any certainty of German cooperation an

insurrection broke loose in Dublin and the Irish THE EASTER

Republic was proclaimed (Easter Monday, 1916). REBELLION

A hopeless venture from the start, the Easter rebellion
* 16'*

was localized and put down within a few days. Several of the leaders

were executed. But the quelling of this rebellion did not settle

anything and Ireland remained on edge until the end of the World

War. At the general election which followed the armistice the country
showed its temper by electing seventy-three Sinn Fein members

to the British House of Commons and pledging them not to take

their seats. Instead they were instructed to assemble in Dublin as

a parliament of the Irish Republic.
These ongoings made it apparent that the Irish question could

not be settled by putting into operation the home rule act of 1914.

Ulster did not want it; neither did the rest of the
THE FOURTH

country. The former objected that the act went too HOME RULE

far, the latter that it did not go far enough. Early in MEASURE

1920, therefore, the British prime minister, Mr. Lloyd

George, laid before parliament a new measure intended to supersede
the still-dormant home rule act of 1914. The outstanding feature

of this new measure was its provision for two separate governments
in Ireland, one for six counties in Ulster and the other for the re-

maining twenty-six counties of Ireland. Each of these two areas

was to have its own parliament, the Ulster parliament sitting in

Belfast and the parliament of Southern Ireland in Dublin. Each

parliament was to have the usual powers within its own field of

jurisdiction. In addition there was to be a federal council made up
of forty members, twenty elected by each of these two Irish parlia-

ments. This federal council was to have such powers in relation to

all-Irish affairs as the two Irish parliaments might agree to bestow

upon it. Certain important matters, however, were reserved for

the exclusive jurisdiction of the British government. Among these

were national defense and foreign relations. 1
.

This jiew measure passed parliament without mishap and was

1 The significant portions of this Act are printed in E. M. Sait and D. P.

Barrows, British Politics in Transition (1925), chap. viiL
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accepted by the people of the six Ulster counties who proceeded to

set up their new government. In the southern counties,
SOUTHERN 1,1 11
IRELAND'S however, the popular opposition to the scheme was so

ACTIVE intense that no progress could be made. The people
RESISTANCE. . , , , , ,.

would neither elect members to the proposed parlia-

ment, nor carry suits to the courts, nor obey any order of the British

authorities. Instead the masses of the people adhered in their

allegiance to the Irish Republic, obeyed the orders of its officials,

and carried their controversies to its own courts. For a time the

English government tried coercion, sending large bodies of troops

to Ireland in an endeavor to assert its authority. Guerrilla warfare

ensued over a large portion of the country, with much destruction

of life and property. The titular officials qf the republic were kept
"on the run"; the republican courts were broken up whenever

found; the whole island was in a turmoil. But in due season the

British government became convinced that Ireland could not be

coerced, at any rate not without an enormous outlay, and the

Irish leaders also reached the conclusion that Britain could not

be expelled. Then, and only then, did the time become ripe for

negotiations on a give-and-take basis. It had taken nearly seven

hundred years to bring the two countries into this frame of mind. 1

THE IRISH FREE STATE

So negotiations for a treaty began in 1921. Certain members of

the British cabinet and an equal number of delegates representing

the Dail Eireann, or de facto parliament of the Irish

Republic, undertook the work of reaching a com-"

THE NEW promise, and eventually they were able to agree upon

STITUTION"
the draft of a treaty. This agreement was duly sub-

mitted to the British parliament and to the Dail, by
both of which it was ratified. It provided, among other things, that

an Irish constitution should be prepared and that when this con-

stitution had been accepted by both sides it should go into effect.

The constitution was duly framed by a group of Irish leaders; it

was then ratified by a newly elected Dail Eireann, and went into

effect on December 6, 1922. 2

The story of these years 1916-1921 is fully told in W. A. Phillips, The
Revolution in Ireland (2nd edition, London 1926).

* A copy of this document may be found in Darrell Figgis, The Irish Constitu-

tion (Dublin, 1923).
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THE IRISH FREE STATE AND NORTHERN IRELAND (ULSTER)

But the constitution of 1922 did not prove satisfactory. During
the ensuing ten years it was several times amended and when Eamon
De Valera became head of the government after the THE ACCES.

general election of 1932 he proceeded to fulfill his SIGN OF DE

pledge that he would make the Free State completely
VALERA (1932)-

independent of Great Britain. A measure eliminating the require-

ment that members of the Irish parliament should take an oath of
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allegiance to the British king was soon passed. Likewise the new

HIS BREACH administration decided to withhold certain land

WITH ENO- annuities which were to be paid in accordance with
LANDt

the Anglo-Irish Treaty of 1921. This caused the

British government to retaliate by imposing heavy duties on Irish

goods coming into Great Britain, the proceeds being used as com-

pensation for the defaulted annuities. To offset this the Irish

authorities adopted the policy of paying bounties on exports. The

war of trade and tariffs was waged with much bitterness for a time

but eventually concessions were made on both sides, notably in

1935 when an agreement was effected under which British coal

was allowed into Ireland on better terms in return for a relaxing

of the handicaps placed on the export of Irish cattle to England.
A further rapprochement was made in 1936 when an Anglo-Irish

trade pact went into operation with advantage to both sides.

Early in 1933 the Irish Labor party, which had been supporting
De Valera, deserted him on an important issue and this desertion

THE ELECTION ÔTCG^ a new election as a result of which the Repub-
OF 1933 AND licans (or Fianna Fail party) were continued in
rrs RESULTS.

power with a clear majority over all opposing groups.

Strengthened by this new mandate De Valera proceeded to widen

the breach with England. He exercised the right to dictate the choice

of a governor-general for the Free State, a right which the British

government had conceded to all the dominions during the imperial

conference of 1930. Then he obtained enactment by the Irish parlia-

ment of a bill which eliminated from the Free State Constitution

the right of the governor-general to withhold the royal assent

from Irish legislation. Another measure abolished the right of Irish

citizens to carry appeals from the Free State supreme court to the

privy council in London. *

The authority of the Irish parliament to do this, under autonomy

granted to all the dominions by the Statute of Westminster was

AN IM_ subsequently upheld by the judicial committee of the

PORTANT privy council in the case of Moore v. Attorney-General
DECISION.

for the Irigh Free gtate Qune ^ 1935^ Thig decision

held that the Statute of Westminster (see pp. 382-383) superseded the

British Act of 1922 approving the Irish constitution and hence that

the latter could be varied at any time by a simple act of the Irish

parliament. In other words the Statute of Westminster was held

to have emancipated the Free State, along with the other British
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dominions, from all parliamentary restrictions upon constitutional

change. Did it also operate to relieve Southern Ireland from obliga-

tions assumed in the Anglo-Irish treaty of-1921, for example, the

obligation to permit Irish harbors to be used as naval bases by the

British fleet? The text of the decision would certainly give that

impression, but it has been criticized as "terminologically inac-

curate" and the matter is still in controversy.
1

THE NEW CONSTITUTION OF EIRE

Finally, in 1937, President De Valera presented to the Bail a

wholly new constitution, which was accepted by that body. It then

went before the voters at a general election and was THE NEW
ratified, but not by the overwhelming vote that had IRISH GON-

been expected.
2 While this constitution proclaims

itself to be established for the whole of Ireland (Eire), it nevertheless

declares that "pending the reintegration" of the whole island the

laws enacted by the Irish parliament shall extend only to the terri-

tory of the Irish Free State.

What is the status of Eire, or Southern Ireland, under the new
constitution? Englishmen and Irishmen alike find that question a

difficult one to answer. 3 In all respects except one the

new constitution establishes an independent republic

with untrammelled rights of sovereignty. This single BREAK WITH

limitation is related to the use of Irish harbors by the BR^VJN
British navy in time of war or of strained relations

with a foreign power. Great Britain has not yet surrendered this

right, nor is it at aH certain that she will ever do so. And so long as the

right remains it is difficult to see how Ireland can be free to make

any alliance, or any agreement to be recognized as a neutral by

1 In rendering its decision the judicial committee of the privy council declared

that "the Statute of Westminster gave to the Irish Free State a power"under
which they could abrogate the Treaty," a statement which would seem, on
the face of it, to be clear enough as judicial decisions go. But it has not been

generally so regarded by English constitutional authorities. See, for example,
A. Berriedale Keith, The Governments of the British Empire (New York, 1935),

pp. vi-vii, and Henry Harrison, Ireland and the British Empire (London, 1937),

p. 196.
2 The vote was 685,105 in favor, and 526,945 against. This was far from

indicating that Southern Ireland is a unit on the question of complete separation
from Great Britain.

3 The latest and best discussion is in Henry Harrison, Ireland and the British

Empire (London, 1937).
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Britain's enemies in time of war. The new constitution (Article 29)

provides, likewise, that

For the purpose of the exercise of any executive function of Eire in,

or in connection with its external relations the government may, to such

extent and subject to such conditions, if any, as may be determined by

law, avail or adopt any organ, instrument or method or procedure

used or adopted for the like purpose by the members of any group or

league of nations with which Eire is or becomes associated for the purpose

of international cooperation in matters of common concern.

This opens the door for cooperation with the other members of the

British commonwealth of nations, so far as the external relations of

Eire are concerned, and the Irish parliament has passed an act pro-

viding that the king who is recognized by the British commonwealth

of nations "as the symbol of their co-operation" is also authorized

to act on behalf of the Irish government (when advised by the Irish

authorities to do so) in such matters as the appointment of diplo-

matic representatives and the making of international agreements.

Provision is made in the new constitution for a President who is

to be elected by direct vote of the people. He is to have a seven-year

term and will be reeligible. The President serves as

DENT AND the chief executive, and on nomination of the Dail
THE PRIME he appoints the prime minister. On the advice of
MINISTER. . . . iii

the prime minister, and with the approval of the

Dail, he likewise appoints the other members of the ministry. But

the President must follow the advice of the ministry except in those

matters where the constitution gives him absolute discretion, or

where it provides for consultation with the council of state, or

where it provides some other channel of procedure.
1

1 The powers of the President niay be summarized in this way: I. On nomination

of the Dail he appoints the prime minister. II. On the advice of the prime minister

he (a) appoints other ministers after the Dail has given its approval, (b) may
dismiss ministers, (c) summons and dissolves the Dail, (d) signs bills that have
been passed or which are deemed to have been passed by both Houses, (e)

exercises supreme command of the defense forces subject to regulation by law,

(f) grants pardons, (g) performs all other functions which are bestowed on him

by the constitution but are not otherwise limited. III. After consultation with the

council of state he (a) may convene either or both Houses, or communicate with

them, (b) may refer any bill, other than a money bill or a proposed constitu-

tional amendment, to the supreme court for an advisory opinion, and ifthe court's

opinion is adverse shall refuse to sign the bill, (c) may address a message to the

nation, if the ministry also approves. IV. On the request of a majority in the Senate

or a vote of one-third in the Dail he may decide that a bill passed without the



SCOTLAND AND IRELAND 353

The national parliament of Ireland (Eire) consists- of two cham-

bers, namely, a House of Representatives (Dail Eireann) and a

Senate (Seanad Eireann). The former is made up of'
. . % ,

THE IRISH
members elected from constituencies having at least PARLIAMENT:

three members under a system of proportional repre-

sentation "by means of the single transferable vote."

Universal suffrage is provided. The maximum term of the Dail is

seven years, but like the British House of Commons it may be dis-

solved at any time within that period. The power of dissolution

rests with the President on the advice, of the prime minister, but

the President may refuse to dissolve the Dail on the advice of a

premier who has "ceased to retain the support of a majority" in it.

By the new constitution the Dail is given the usual powers of a

lower chamber, with the right of initiative in financial measures.

Provision is made, as in the rules of the House of
. .ITS POWERS.

Commons, that no bill or resolution for the appropria-

tion of money can be passed by the Dail unless the purpose of the

appropriation shall have been recommended by a message bearing
the prime minister's signature.

The Irish Senate has sixty members, of whom eleven are named

by the prime minister and forty-nine elected. Six of these are chosen

by the two Irish universities (National University

and the University of Dublin) . The remaining forty- SENATE
three are selected from five panels containing names

of persons who have been nominated to represent the chief national

interests and activities (e.g., agriculture, industry, labor, etc.).

The method of constituting the five panels is left to be determined

by law, and the final selection of senators from the panels is made,
under a system of proportional representation, by a small electorate

consisting of every person who shall have been a candidate for the

Dail at the last general election and who shall have received at

that election at least five hundred first-preference votes. For these

senatorial elections the whole country forms a single constituency.

Senators hold office for the same term as members of the Dail and

a general election for the Seriate must take place within ninety

days after the former is dissolved.

Senate's concurrence is of such national importance as to warrant its being
submitted to a popular referendum or withheld until after a general election.

V. At his own absolute discretion he may refuse to dissolve the Dail on the advice

of a prime minister who no longer controls a majority in it.
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The rule as to relations between the two chambers with respect

to money bills is much the same as in the British House of Commons.
Such measures, when passed by the Dail, go to the

RELATIONS _, _ 4T . . .

r '

, ...

BETWEEN THE Senate. Within twenty-one days a money bill must
TWO be returned to the Dail which may accept or reject
CHAMBERS: _,

. . __,
'

.

the Senate s amendments. If the measure is not
i. MONEY returned within the twenty-one days, or if the Dail

rejects the amendments, the bill is deemed to have

been passed by both chambers and becomes a law. Thus the Dail

is given absolute supremacy as respects money bills. In case of

disagreement as to whether a measure is or is not a money bill, the

chairman of the Dail decides; but an appeal from his ruling may be

taken to a committee on privileges appointed for the purpose.

This committee, named by the chairman of the Dail after consulta-

tion with the council of state, is to be composed of an equal number

of members from both chambers, with a judge of the supreme court

as its chairman. The decision of the committee on privileges is final.

As respect all measures other than money bills the two chambers

are given equal powers of initiative. And the assent of both chambers

is necessary to the enactment of such measures. But

MEASURES ^ *ke Dail passes any bill or resolution, other than a

money bill, and if such bill is rejected by the Senate,

or left without action, or passed with amendments to which the

Dail does not agree how is such disagreement settled? The con-

stitution provides that in such cases the Dail must wait for ninety

days after the measure has been sent to the Senate. Then, within

the next 181 days it may by its own action give the measure the

force of law. If, however, the measure is one which is certified by
the prime minister as an urgent or emergency measure, the Dail

may shorten the ninety-day* period if the President, after consulta-

tion with the council of state, concurs in such action. Thus it is

that the Dail can enact any measure, without the Senate's con-

currence, after a lapse of ninety days, and any emergency measure

immediately.
All bills are sent to the President for his signature and for pro-

mulgation by him. He has no power of veto but in the
ADVANCE
RULINGS case of any measures, other than money bills and
ON CONSTITU-

proposals to amend the constitution, the President
TIONALITY. r - '

may, after consultation with the council of state, sub-

mit such measure to the supreme court for a ruling on its consti-
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tutionality. This ruling must be given within thirty days; mean-

while the President delays his signature and if the court decides

adversely to the bill he withholds it altogether and the measure

fails to go into force. This arrangement is designed to have the con-

stitutionality of measures determined before they are put into effect.

A somewhat novel provision, moreover, enables measures to be

withheld for a popular referendum. In the case of any measure

(other than a proposal to amend the constitution) PROVISIONS
on which there has been disagreement between the FOR A

two chambers but which has been passed under the
REFERENDUM-

rules relating to such disagreements, a petition can be presented

requesting the President not to sign the measure. This petition

must state that the measure "is of such national importance that

the will of the people thereon ought to be ascertained." The peti-

tion must be signed by a majority of the members in the Senate,

and by at least one third of the members in the Dail. On receipt

of such a petition the President, after consultation with the council

of state, may withhold his signature until the people at a referendum

have approved the measure or until the Dail has once more approved
it after a dissolution and new election.

The council of state, to which reference has been made in the

preceding pages, is composed in part of ex officio members and in

part of persons appointed by the President. The ex

officio members include the prime minister, the

deputy prime minister, the chief justice, the chair-

man of the Dail, the chairman of the Senate, and the attorney-

general, together with such persons as have held certain of these

offices in the past. The appointive members may not number more

than seven. Under ordinary circumstances the President is to be

governed by the advice of his ministry, who are in turn responsible

to the Dail; but there are a number of occasions specified in the

constitution in which he may not act until after consultation with

the council of state.

The Irish supreme court, established by the new constitution,

is given both original and appellate jurisdiction. Its members are

appointed by the President and the number of
IRISH

judges is regulated by law. Justices hold office for SUPREME

life and may not be removed except for stated mis-
COUR

behavior or incapacity, and then only on resolutions passed by both

chambers.
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Amendments to the constitution are to be initiated in the Dail

AMENDING anc* a^er having been passed (or deemed to have

THE CON- been passed) by both chambers, must be submitted
STITUTION.

j^ referendum to the people.

The constitution contains various articles relating to personal

and property rights. These provisions, for example, forbid the

granting of titles of nobility, the deprivation of per-

OF^WHTS sonal liberty except in accordance with law, the in-

violability of homes, the right of citizens freely to ex-

press their opinions, the right of peaceable assembly, the integrity of

the family, the provision of free primary education, the guarantee

of private property, freedom of religious belief, and many other

fundamental rights.

Local government in Ireland continues for the most part as it

was before 1922. There are twenty-seven administrative counties,

each with its own elective county council, chosen

OOV"W?MENT under a system of proportional representation. The
cities (or boroughs) have much the same organiza-

tion as in England (except that the aldermen are directly elected)

but the minister of local government has been given pc/*"
-
to dismiss

county or city councils from office and Replace their- , ^ointive

commissioners. The most interesting (and significant, /. . , . j of the

local administrative system is the power of the central government
to select all the paid officials who are employed by the counties and

cities. This is done through a local appointments commission which

sits in Dublin. 1 This commission prescribes the qualifications and

holds the competitive examinations. The final selections are made

by it, without giving the local governments any share in the matter.

And after an appointment is made the local authorities cannot dis-

miss an official although he i& paid out of the local treasury. He can

only be dismissed with the consent of the ministry. This represents

an extraordinary centralization of the appointing and removing

power. It is the absolute negation of municipal home rule and

in Ireland, of all places. Whether such a system can long be main-

tained is questionable. Whether it will conduce to the development
of a true sense of civic responsibility in local government is even

more questionable.

1 It has three members, viz., the secretaries of the finance, education, and
local government departments.
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NORTHERN IRELAND

By the Treaty of 1921 the six northern counties of Ireland were

given the option of joining the Free State or of continuing their

separate government under the Act of 1920. They
chose the latter alternative. Northern Ireland has

her own parliament, with a Senate and a House of NORTHERN

Commons, a cabinet and a governor. Members of

the House are elected by the people from single-

member districts. The senators are chosen by the House for eight-

year terms. When disagreement arises between the two chambers

over a non-financial bill, the measure goes over until the next session.

Then, if the disagreement persists, a joint sitting is held and the

matter voted upon. In the case of money bills the Senate can reject

but is not permitted to amend. If it rejects a money bill, however,
a joint sitting can be required at once, without waiting till the next

session. The governor of Northern Ireland is appointed by the

crown but is bound by the advice of his ministers, as in the other

dominions. The ministers, in turn, are responsible to the House.

Northern Ireland continues to be represented in the British House

of Commons as before the treaty.

The six northern counties constitute nearly the whole of the prov-
ince of Ulster and have formed the most prosperous portion of

Ireland. They occupy an area less than half the size of Maryland,
with a population of about a million and a quarter. Belfast is the

capital. Northern Ireland differs in religious affiliation from the

rest of Ireland, and that is the chief reason why one small island

seems to require two separate governments.

SCOTLAND. G. M. Thompson, A Short History of Scotland (London, 1932),

E. E. B. Thompson, The Parliament of Scotland, 1690-1702 (London, 1935),

and A. V. Dicey and R. S. Rait, Thoughts on the Union between England and

Scotland (London, 1920).

IRELAND: HISTORY. These are many political histories of Ireland. The
most useful for the general student are P. W. Joyce, Concise History of Ireland

(London, 1914), W. O'C. Morris, Ireland 1494-1905 (Cambridge, England,

1909), and S. Gwynn, The History of Ireland (London, 1922). Attention

should also be called to E. R. Turner's Ireland and England (New York,

1919) which contains a very good bibliography.

HOME RULE. On the home rule movement there is P. G. Cambray,
Irish Affairs and the Home Rule Question (London, 1911), written from the
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Unionist point of view, and S. G. Hobson, Irish Home Rule (London, 1912),

which is strongly Nationalist in tone. F. H. O'Donnell, History of the Irish

Parliamentary Party (2 vols., London, 1910) is a full and trustworthy recital.

THE EASTER REBELLION AND THE TREATY. The Sinn Fein movement is

described in R. M. Henry, The Evolution of Sinn Fein (London, 1920),

and the Easter insurrection in John F. Boyle, The Irish Rebellion of 1916

(London, 1916). A much more impersonal volume is The Revolution in

Ireland, 1906-1923 by Professor W. Alison Phillips (2nd edition, London,

1926).

THE CONSTITUTION OF 1922. The most useful books on Irish government

prior to 1 937 are Nicholas Mansergh, The Irish Free State; Its Government and

Politics (London, 1934), Darrell Figgis, The Irish Constitution (Dublin, 1922),

S. Gwynn, The Irish Free State, 1922-1927 (London, 1928), Warner Moss,
Political Parties in the Irish Free State (New York, 1933), and J. G. S. McNeill,

Studies in the Constitution of the Irish Free State (Dublin, 1925).

The latest and best book on the relations between Ireland and the British

commonwealth of nations is Henry Harrison, Ireland and the British Empire

(London, 1937).

The government of Northern Ireland is described in A. S. Quekett,
The Government of Ireland Act, 1920, and Subsequent Amendments (Belfast, 1933),

and in Nicholas Mansergh, The Government ofNorthern Ireland (London, 1936).



CHAPTER XX

THE GOVERNMENT OF INDIA

The successful administration of the Indian Empire by the English has been

one of the most notable and admirable achievements of the white race during
the last two centuries. Theodore Roosevelt.

India is the vast and varied Italy of the Asiatic continent, a

great peninsula fenced on the north by towering mountains, but

protruding far southward into the tropical seas. Tor
. 7 INDIA IN

Europeans of the middle ages it was dimly known as THE SEVEN-

a far-away land, renowned for the spices and other TEENTH

costly commodities which it supplied. When English-

men, during the sixteenth century, began to take an interest in India,

the peninsula was a hopeless jumble of diverse native governments,

races, religions, and languages. The Great Mogul, at Delhi, was

nominally overlord of them all; but his authority did not count for

much outside a relatively small area. His extensive Mogul empire
had become disintegrated into a host of kingdoms, principalities,

states, and territories. India, in 1600, was like Continental Europe
at the same epoch, a chaos of political rivalries, big and little, with

endless quarrels going on and no outstanding rulership. This must

be kept in mind if one is to understand the ease with which the

English brought the country under their sway.

England's interest in India dates from the chartering of the East

India Company, a body of commercial adventurers desiring to

trade with the Orient. This company, in 1600, was

given wide powers, including the right to acquire OBTAWED^HER

territory and to make regulations for the govern- FIRST FOOT-

ment of such acquisitions. Although its chief activities JJ^J^
IN

were commercial, the East India Company soon found

it desirable to secure, by purchase from the native potentates, various

tracts of land immediately surrounding its trading posts or "fac-

tories." These land holdings were gradually extended by further

treaties and purchases until the company became the owner of

large territories in which it set UD its own civil erovernment. The
359



360 GREAT BRITAIN

East Indian trade turned out to be very profitable and in some years

yielded dividends of one hundred per cent, hence the company's

operations were rapidly extended to many parts of the peninsula.

Large stores of valuable merchandise were concentrated at various

points and had to be protected. The native chiefs could not guaran-

tee this protection, so the company inaugurated the policy of main-

taining, at each of its pests, a small garrison of Englishmen, drilled

and officered in military fashion. And with the rapid increase in

the number of trading posts these garrisons eventually gave thq

company control of a sizable army.

THE STRUGGLE WITH FRANCE

In due course, however, rival exploiters of the trade came into

the field, more particularly the French East India Company which

THE CONFLICT was organized in 1664. This company also estab-

WITH THE lished trading posts and warehouses in India, some-
FRENCH.

times not far from the English settlements. Similarly

the French entered into negotiations with the native rulers and

secured control over various tracts of territory. Like the English,

moreover, they stationed garrisons to protect their trading opera-

tions. But this policy of keeping constabularies in India proved rather

expensive and after a while both companies found it cheaper to

hire and train native troops. They found that these natives

made good soldiers when drilled and commanded by European of-

ficers.

In this respect the native races in India differed from those of

North America. The brown man was amenable to military disci-

INDIANS pline, the red man was not. Although both the

EAST AND French and the English tried to drill their respective
WEST "

'

allies in the"American colonial wars, they never met

with any success. The North American Indian could never be

persuaded to fight in European formation. Given a musket, he

fought as with bow and arrow, skulking behind trees and jumping
around from one ambush to another. He would not march in column

of squads or deploy into line when the enemy appeared. But the

natives of India were ready to do it. What is more, they were willing

to do it for half the pay that Europeans demanded.

So both the English and French East India companies soon had

large native armies on their hands. And of course these armies had

to have something to do. Mercenaries are unprofitable unless they
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can be kept employed. Opportunities for trouble, moreover, were

easy to find, for the native rajahs were constantly at

ANOL war w*tn one another, and they naturally tried to se-

FRENCH cure the commercial companies as allies. So whenever

DEVELOPED two raja^is came to blows, they would make over-

tures to the English and French companies for help,

offering grants of land, privileges, and various trade concessions

in return.

In this way the two companies were led into intrigues, secret

treaties, alliances, and finally into open warfare. When the English

INTRIGUES supported one claimant to a native throne, the

WITH NATIVE French, by sheer force of self-interest, felt obliged to
POTENTATES.

SUppOrt his rival. Thus it came to pass that English

and French officers were leading company troops against each

other under the flags of their respective countries, although England
and France were supposedly at peace. Had India been a nation,

a united country, with a strong central government, this condition

of affairs would never have been tolerated; but there was neither

unity nor consciousness of nationalism. So the whole peninsula

became a cockpit in which the two European commercial companies

fought their duel for supremacy. When the combat thickened these

companies drew their respective governments in, and the Anglo-
French conflict of 1753-1761 became a war of almost world-wide

dimensions. French and British armies battled in India, in Europe,
and in America as well.

The issue as concerned India was decisively settled by the out-

come of this war. England, holding control of the seas, was able to

THE OUT- support and reinforce her troops, while the French

COME IN were not. As a consequence the English won a series
1763

'* of victories and by the Treaty of Paris (1763) France

agreed to withdraw from India, reserving only a small tract of land

at Pondichery. The British East India Company, meanwhile,
clinched its hold upon the country by reducing the more powerful
native rulers to subjection. The Great Mogul at Delhi became its

vassal. It deposed other native potentates and installed rulers of its

own choice. Before long it acquired the right to collect the taxes

and to administer justice throughout the whole area of Bengal.

Thus the Great Company expanded its activities from commerce to

government. From a trader in spices and dyes, it became a ruler of

territories, thrones, and destinies.
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INDIA AND THE GREAT COMPANY

Up to this point the British government had assumed no direct

share in the administration of India. It had merely given military

aid to the British East India Company as part of its INDIAN AD_

own war against France. But the powers and jurisdic- MINISTRATION

tion of the company had now become so extensive that
AFTER 1763 *

some supervision by parliament seemed to be necessary. It is always
unwise to leave the functions of trader and ruler unreservedly in the

same hands. For when that is done there is likely to be more zest

for profits than for good government. At any rate the operations of

the British in India, during the years immediately following the

expulsion of the French, showed how sinister an alliance between

commerce and government can be, for the East India Company
overworked itself to turn the civil administration into an agency for

enriching everybody except the people. Its officials levied indemni-

ties and fines at discretion, piled up wealth for themselves, and then

came back to England where they bought seats in the House of Com-
mons from the owners of pocket boroughs.

1

There, in the heat of partisan zeal, they often shocked the con-

science of the country by showering accusations of extortion and

brutality upon one another. By these and other tales THE REOU.

of corruption the public conscience in England was LATINO ACT

aroused and in 1776 parliament passed a general stat-
v 776'-

ute known as the Regulating Act which provided that a governor-

general, appointed by the crown, should be stationed at Calcutta

with an appointive council to assist him. The governor and his

councillors were to supervise the political administration of the

territories within the company's jurisdiction, while the company's
own board of directors was left in charge of commercial and financial

matters. Warren Hastings became the first governor-general under

the provisions of this Act.

But the provisions of the Regulating Act were found to be un-

satisfactory, for the respective powers of the two authorities were not

clearly defined, and much friction between the company and the

1 See above, pp. 160-161 . Readers of Thackeray will recall his somewhat exag-

gerated description of the typical homecomer from India who purchased the

estates of broken-down English gentlemen with rupees tortured out of bleeding

rajahs, who smoked a hookah in public, and in private carried about a guilty

conscience, with diamonds of untold value, and a diseased liver, who had a

vulgar wife and a retinue of black servants whom she maltreated, etc.
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governor-general resulted. Eventually Hastings was recalled and

impeached before the House of Lords; but he was not

convicted. The historian Macaulay, in what is per-

haps the finest essay ever written by an Englishman,
has vividly described the proceedings. The root of the trouble lay

in an unworkable statute. The dual plan of royal and company
government would not function. There was nothing to do but

abandon it, which parliament did by the passage of Pitt's India Act

in 1784. This statute established in London a board of control

consisting of several privy councillors with a president who even-

tually became secretary of state for India. It provided that all opera-

tions of the East India Company should be under the supervision

of this board. Thus it established the complete supremacy of the

crown in India. The office of governor-general was retained, but in

order to avoid friction the appointment was now vested in the hands

of the company. The company, in other words, was to govern India

under the scrutiny of a board the members of which were appointed

by the crown and responsible to parliament.
This system of administration turned out to be an improvement.

It stood the strain of the Napoleonic wars during which the French

attempted to regain a footing in India, and with some

FUNCTKJNED changes it was continued down to the middle of the

nineteenth century, during which time large addi-

tions to the British territories in India were made. The authority
of the native rulers was gradually reduced, or even extinguished, in

favor of British jurisdiction. India seemed to be prospering under

the rule of "John Company." But in the teeming lands of the Orient

the Superficial appearances are often deceptive, and there was more

resentment brewing in India than the English officials realized.

In 1857 a widespread rmltiny of native troops broke out suddenly
and caught the company unawares. The English in India had built

THE SEPOY UP a formidable engine of revolt through their policy
MUTINY of maintaining large bodies of Sepoy troops, armed

and drilled in European fashion. They had disre-

garded the axiom of statesmanship that it is never safe to arm a

people whom you desire to hold in subjection. The situation in

India, prior to 1857, was placid on the surface but the British officials

had no suspicion of what was going on underneath. The native

troops were merely awaiting their opportunity to wipe the "sahibs"

off the map.
'
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THE SEPOY MUTINY AND ITS AFTERMATH

A small spark will touch off an explosion when enough com-

bustible vapor is at hand. The Indian mutiny was started by an

incident of almost ridiculous inconsequence. This is

the story in brief: The Enfield cartridges used by the ^J D ITs

Sepoy troops in their target practice were supplied

from England. To protect them from dampness on the voyage they

were enclosed in paper greased with animal fat. Before putting the

cartridge in his rifle at target practice the native soldier was sup-

posed to bite off this cover. Now it happens that to the Hindu the

cow is a sacred animal, and to the Mohammedan the pig is unclean.

So, no matter what the soldier's religion, it was not difficult to con-

vince him that by using greased cartridges he was committing a

sacrilege. Agitators convinced the troops that the destruction of

their ancient faith was the chief design of the whole procedure. On
a given signal whole regiments mutinied, shot their officers, and

ran amuck. The restoration of the Mogul empire was proclaimed.
The rising spread quickly from garrison to garrison, and many
British civilians as well as officers were shot down.

For a time it looked as though the day of European rule in India

had come to an end. Fortunately for the English, however, the

mutiny did not spread throughout the whole penin-

sula. India is too vast and too diversified an area to

unite in a common cause and the mutiny was for the

most part localized in the northwest provinces. Fortunately, also,

an English military expedition was on its way to engage in a war with

China. The British government promptly called off the Chinese

war, sent a fast vessel to intercept the transports, and diverted them

to India. After some anxious months, and with much hard fighting,

the mutiny was suppressed.

When the trouble was over, public opinion in England insisted

on finding a scapegoat, as it does after all such mishaps. Everybody
hastened to put the blame on the company. The

existing scheme of government in India was assailed

by all parties because it involved a delegation of politi-

cal authority to a profit-making corporation. People forgot, for the

moment, that the company had built up a great empire from the

nucleus of a few trading posts, that it had been governing this territory

for seventy years under royal supervision, and that there was a credit
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as well as a debit side to its ledger. But the people of England were

in no mood to accept alibis or explanations. They demanded that

the whole system of British control over India be reconstructed. Par-

liament bowed to the clamor by decreeing that the East India Com-

pany should surrender its political powers and go out of existence.

In 1858, therefore, the whole territory passed under the direct

control of the crown. 1 India was henceforth to be governed by a

viceroy appointed on the advice of the English cabinet.

OF
E
1858.

T
Provision was also made for continuing the secretary of

state for India, with rank as a member of the ministry.
The secretary of state was to be assisted by a council of fifteen mem-
bers, of whom the majority were to be persons who had lived in

India. This Council for India was to hold its sessions in London.

The Indian budget was to be voted by parliament. As for the East

India Company, it was given a term of years in which to fit its com-
mercial operations into the new political set-up. As a promoter of

commerce it had been a huge success in its day, but its governmental

responsibilities had become too big for any company to carry.

India was governed under the Act of 1858 for a little over fifty

years. The secretary for India served as a link between the crown
and parliament on the one hand, between England

INDIA UNDER j T i- i i TT' ....
THE CROWN. ancl Ancua on tne other. His powers were limited, to

some extent, by the necessity of acting in accord with

the Council for India, of which he was the presiding officer. In India

a viceroy, appointed for a five-year term by the crown on the advice

of the prime minister, was the head of the administration. He repre-
sented the Emperor of India, that is, the British monarch as emperor.
He was assisted by two councils, one executive and the other legisla-

tive. All the members of the executive council were Englishmen,
but the legislative council contained some natives. The legislative

council had authority to make laws for India, but all its actions were

subject to the ultimate legislative poweV of the British government.
Under this scheme of government India came down into the

twentieth century. A native population of nearly three hundred
millions allowed itself to be ruled by a few thousand

DEMAND FOR Englishmen. The rest of the world wondered why.

GOVERNMENT
There were two reasons the lack of unity among the

people of India and the adroitness of the British

1 It was not until 1877, however, that Queen Victoria was proclaimed Empress
of India.
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rulers. These rulers were wise enough to refrain from interfering

with the social and religious customs of the people. The country,

during these fifty years, gave the English no serious trouble. Never-

theless there gradually developed, especially among the educated

natives, a strong feeling that India ought to have a larger measure

of self-government.

The reasons for this feeling are self-evident to any American

reader, or ought to be. They are essential elements of an old drama

that has been played on the frontiers of civilization

many a time. No scheme of government, however FO

enlightened, altruistic, or benevolent, has any chance

of proving satisfactory unless it is founded upon the consent of the

governed. White men, at various stages in history, have undertaken

to govern "backward" races of black, brown, and yellow men for

their own good; but if they have ever received one iota of gratitude

for it the chronicles of history do not record the fact. Government

by the best people is not necessarily the best government. As between

misgovernment by themselves, and good government by outsiders,

it is one' of the perversities of human nature that people always
choose the former.

TOWARDS SELF-GOVERNMENT

At any rate the desire for self-government in India became more

articulate during the closing years of the nineteenth century. It

found expression through the Indian National Con- INDIA

gress, an unofficial body of delegates collected from all DURING THE

parts of the country. India, like Ireland, was fostering
WORLD WAR -

a home rule movement. But it made little real progress until after

the World War. India might have given England a lot of trouble

during this conflict, but the country remained loyal in spite of Ger-

man predictions that it would flame into revolt. Not only that

India actually contributed an expeditionary force to aid the Allied

cause. This voluntary display of imperial patriotism made a favor-

able impression in England and gave rise' to a feeling that India

ought to be rewarded by the placing of greater confidence in her

people.

Accordingly the British parliament enacted a new constitution

for India in 1919, with provision for an Indian parliament, but with

a stipulation that in case of disagreement between this body and

the viceroy the will of the latter should prevail. A considerable
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measure of local self-government was also given to the various pro-

vinces of India, but not enough to satisfy the leaders
THE GOV- ... . i i < i i

ERNMENTOF of the movement for home rule. 1 Even in England
INDIA ACT the Act of 1919 was not regarded as a permanent so-

lution of the problem but it served a useful purpose in

carrying things along until a more comprehensive and better scheme

could be devised.

The Act of 1919 provided that at the expiration of ten years a

commission should be appointed to inquire into the workings of the

new government and to recommend any desirable changes. In

1927, two years before the designated time, such a commission was

appointed under the chairmanship of Sir John Simon. It visited

India, made exhaustive studies, and presented a report to the British

parliament in 1930. Among other far-reaching changes the Simon

commission recommended that the government of India should be

reorganized on a federal basis. Out of this report, after prolonged dis-

cussions at round table conferences and by a parliamentary commit-

tee, the Government of India Act of 1935 was framed and enacted.

The new constitution does not alter the channels of connection

between India and the United Kingdom. The British king remains

BRITISH Emperor of India; the secretary of state for India

CONNECTIONS continues to be a member of the British ministry and
RETAINED.

serves as the connecting link between the two govern-

ments. He is assisted by a small advisory council. The British

crown is represented in India by a viceroy or governor-general who

usually holds office for five years. The selection of this high official

is made by the British cabinet. The capital of India was moved
from Calcutta to Delhi in 1912 and the latter city will be the seat

of the federal government^under the new constitution.

THE NEW CONSTITUTION

The provisions of this "federal constitution for India" are quite

elaborate (the Act has 478 sections); hence only a very general

outline of its most important features can be givenADHESION . _
r

OF THE here. 2 Certain of these provisions become operative
NATIVE onjy wnen a designated number of the native states

have declared their adhesion to the new plan. But
1 For a summary of these provisions the Deader may be referred to E. A.

Home, The Political System of British India (London, 1922).
2 It is printed in full, with commentary, in J. P. Eddy and F. H. Lawton,

India's New Constitution. (London, 1935).
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they may give a qualified adhesion, provided their reservations are

acceptable to the British government. The Act further provided

that until a sufficient number of formal adhesions were received

from the native states the old legislative chambers should continue

in existence but with a new array of powers.

Geographically India is a unit; politically it has been divided into

provinces and native states. TKe new constitution is intended to

establish a federal government for the whole penin-

sula. 1 Provinces and native states will be members of

it; any native state which does not join the federation

at the outset will be allowed to come in later. The viceroy or

governor-general is appointed by the crown as heretofore, but in

exercising most of his functions he will act on the advice of a council

of ministers who will be appointed by him as is done in the various

British dominions. These ministers rnust be members of the legisla-

ture and presumably will be responsible to the house of
assembly.

But in matters relating to defense, external relations, and a few

other fields of jurisdiction the viceroy or governor-general is to

follow his own judgment, aided by instructions from

London and by the advice of counsellors whom he GOVERNOR-

may choose without reference to the wishes of the GENERAL'S

i/i o POWERS.
legislature. Subject to approval by the secretary

of state for India he is likewise authorized to follow his own discretion,

irrespective of the advice of his ministers, in order to secure the pres-

ervation of order, the safeguarding of the federal government's

credit, the protection of the rights of minorities, the prevention of

tariff discrimination against British imports, and in a few other con-

tingencies.

The federal legislature of India, under the new arrangement,
is to consist (as now) of two chambers, a council of state and a

house of assembly. The council of state will have
THE LEOZS-

156 representatives from the provinces, all elected LATURE:

with the exception of six appointed by the governor-

general. Of the 150 elective seats one half are un- HOUSE, OR

restricted; the other half are allocated to special
COUNCIL OF

classes of voters (e.g., 49 to Mohammedans, 7 to

Europeans, 6 to women, 4 to Sikhs, etc.). All elective members are

chosen on a restricted suffrage. In addition the council of state is

1 The province of Burma, with a predominantly non-Indian population, is

not included in the federation but has been given a government of its own.
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to have members representing the native states but no state may be

given more than five councillors. The total from these native states

will be 104 if all the states come into the federation, thus giving the

council a maximum membership of 260. In each native state the

method of selecting its quota of councillors is determined by itself.

All members of the council of state are given nine-year terms, but

one third of them retire triennially.

The lower chamber or house of assembly is allotted 250 members
from the provinces and a maximum of 125 members from the

2 THE native states. In each province there are general con-

LOWER stituencies and (where their numbers warrant it)
HOUSE.

certain seats are reserved for Mohammedans, Chris-

tians, Europeans, landowners, workers, women, and other special

classes. As respects the native states the representation in the as-

sembly is roughly proportioned to population, but the representatives

are to be selected as each state determines. The term of assembly-

men is five years but the chamber may be dissolved by the governor-

general at any time.

Both chambers will meet every year. The assent of both is nor-

mally required for the enactment of laws, but if they disagree the

governor-general, after a stipulated period of delay
PROVISIONS & .... . ,

IN CASE OF and notice, may convene them in joint session where
A FAILURE a majority vote decides the issue. If the disagreementTO AGREE. /- i

is upon a financial measure he may convene the joint

session at once, and he may also convene joint sessions forthwith in

the case of a legislative deadlock on certain other matters. And
when a bill has passed both houses the governor-general may with-

hold his assent or may reserve the measure for consideration by the

London authorities.

An interesting feature ofthe Act of 1935 is the provision that the

governor-general may make rules of procedure for the legislature

covering various matters, e.g., to secure the prompt

DETORMINA- consideration of financial measures, to prevent the dis-

TION OF cussion of issues which are outside the legislature's

wRo^DURif jurisdiction, and to shut off debates on questions

which are wholly within the discretion of the chief

executive. In an emergency, moreover, when the legislature is

not in session, the governor-general may also issue ordinances,

but these must be laid before the legislative chambers when they

reconvene and if not ratified within six weeks the ordinances become
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void. As respects matters which fall within his own discretion

(such as national defense or external relations) he may issue ordi-

nances at any time and they remain valid for^six months in any case,

or for a further six months if laid before the British parliament.

Provision is also made that in case the machinery of the federal

government breaks down at any point the governor-general may
take over any power except that of the federal court, but such action

must be ratified by the British parliament within six months or it

becomes invalid.

What are the powers of the federal legislature? (As heretofore

noted the Act of 1935 went into operation immediately as respects

these powers, but could not become effective as re- POWERS OF

gards the reorganization of the legislative chambers THE FEDERAL

until a sufficient number of native states had given
LEOISLATURE -

adhesion.) There is a detailed enumeration of (1) powers granted
to the federal Authorities, (2) powers reserved to the provinces, and

(3) concurrent powers.
1 More than forty federal powers are listed,

namely,

armed forces; naval, military and air force works; external affairs,

including the implementing of treaties and extradition; ecclesiastical

affairs; currency, coinage, and legal tender; public debt; posts and

telegraphs; public services; pensions; federal property; certain museums
and research institutions and surveys; the census; admission to and

movements in India; quarantine; imports and exports; railways; control

of vessels; maritime shipping and navigation, admiralty jurisdiction;

major ports; fishing and fisheries beyond territorial waters; aircraft

and air navigation; lighthouses; carriage of passengers and goods by sea

or by air; copyrights, inventions, designs, merchandise marks and trade-

marks; checks, bills of exchange, promissory notes; arms, firearms,

ammunition; explosives; opium; petroleum; trading corporations;

development of industry when declared federal by act; insurance;

banking; elections; statistics; offences against laws under powers given in

the list; duties of customs, including export duties; excise duties except
on alcohol, narcotic and non-narcotic drugs, and preparations con-

taining these substances; corporation tax; and control of the salt trade.

It is understood that any native state adhering to the federation

must agree to surrender the foregoing powers into the hands of the
%

1 For a good discussion of these powers see A. Berriedale Keith's recent volume
on The Governments of the British Empire (New York, 1935), pp. 566-572; also

J P. Eddy and F. H. Lawton, India's New Constitution (London, 1935).
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federal authorities. In addition there are certain fields ofjurisdiction

which the native states may concede to the federal government or

may retain for themselves as they see fit. These include such matters

as lotteries, naturalization, weights and measures, stamp taxes,

and income taxes other than taxes on the income from agricultural

land.

PROVINCIAL To the provinces are reserved power over

POWERS.

public order and justice; the jurisdiction and powers of courts; prisons;

reformatories; provincial public debts and services; public works; libra-

ries; elections; local government; public health and sanitation; pilgrim-

ages within India; burials; education; communications subject to the

federal powers; water and water rights; agriculture; land; forests; mines;

fisheries; protection of wild birds and animals; gas and gasworks; trade

and commerce within the province, including money-lending; inns and

innkeepers; production, supply, and distribution of commodities, and

development of industries; adulteration of foodstuffs; intoxicating liquors;

unemployment and poor relief; incorporation of companies not under

federal power; theatres; betting and gambling; charities and charitable

institutions; offences against laws dealing with any of these matters,

and statistics in relation thereto. They deal also with land revenue;

excise duties excluded from the federal list; taxes on income from agri-

cultural land, on lands and buildings, hearths and windows; duties in

respect of succession to agricultural land; taxes on mineral rights; capita-

tion taxes; taxes on professions, trades, callings; on animals and boats;

on the sale of commodities; on turnover, and on advertisements; cesses

on the entry of goods into a local area; taxes on luxuries, including

entertainments, betting, and gambling; and stamp duties outside the

federal sphere.

CONCURRENT Then there is a list of concurrent powers which
POWFRS. -if

includes

criminal law and procedure; civil procedure; evidence and oaths;

marriage and divorce; infants and minors, adoption; wills, intestacy,

and succession, save as regards agricultural land; transfer of property

other than such land; registration of deeds; trusts; contracts; arbitration;

bankruptcy; actionable wrongs; professions; newspapers and printing;

lunacy and mental deficiency; poisons and dangerous drugs; mechanically

propelled vehicles and boilers; prevention of cruelty to animals; European

vagrancy and criminal tribes; and jurisdiction of courts in respect of mat-

ters in the list. A further group of subjects includes: factories; welfare

of labor; health insurance, invalidity, and old age pensions; trade unions;
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industrial ana muor disputes; prevention of the extension into units of

infectious or contagious diseases of men, plants, or animals; electricity;

the sanctioning of exhibition of motion picture films, etc.

Each government (federal, provincial, and native state) must

keep within its own sphere, but in case of emergency the federal

legislature, with the assent of the governor-general,

may step in and legislate on any provincial matter.

Such action, however, must be duly laid before the

British parliament and there confirmed or it becomes void. Never-

theless this power of federal intervention means that British

control has been strengthened at the center. If occasion arises

it can effectively limit the extensive grants of power which have

been made to the provinces. Rules are also laid down to pre-

vent conflicts as respects the concurrent powers of the federal

and provincial authorities. And certain matters are declared to

be outside the jurisdiction of all Indian governments, whether federal

or provincial, e.g., the supremacy of the crown, the laws relating

to British nationality, and the rights of Britishers entering India or

residing there. More particularly the Indian legislatures are for-

bidden to penalize British subjects residing in India, or doing busi-

ness there, by subjecting them to any discrimination under the

laws.

The Act of 1935 also recast the government of the provinces and
this part of the statute went into force on April 1, 1937. The dyarchy
established by the Act of 1919 has been abolished and

a large measure of responsible government is given GOTORNMENT
to the provinces, subject to the limitation mentioned in

the preceding paragraph.
1 Each province has an appointive gover-

nor who acts on the advice of his ministers. These ministers must

have (or obtain) seats in the provincial legislature. But as in the

federal system the provincial governor may in certain designated

cases act on his own judgment, subject to control by the governorr

general. Some of the provinces have a legislature of two chambers

while others have only one. Members of the legislature are elected

on a suffrage which represents a great widening as compared with

the rules laid down by the Act of 1919. Qualified voters in the pro-

1
Dyarchy was the term applied to an arrangement under which some of the

provincial governor's advisers were responsible to the provincial legislature
and some were not.
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vincial elections number about fifteen per cent of the population.

Save for the powers which they surrender to the federal govern-

ment upon joining the federation, the native states remain as before.

i Each retains whatever form of government its ruler

and his legislative b dy (where there is one) may
prefer. There are over 500 of these states, big and

little, with a total population of less than 80,000,000. The provinces,

on the other hand, contain a total population more than three times

as large. Occasionally the British authorities have intervened to

dethrone unworthy rulers in native states, but in general they have

kept their hands off. Whether a majority of the states will come into

the federation, as contemplated by the Act of 1 935, is as yet uncertain,

although it is probable that they will do so.

The new constitution goes a good deal farther than the old,

yet like the latter it is a compromise. It does not go far enough
to satisfy the Nationalist party in India and the leaders

POLITICS
^ ^k PartY have urged their followers to boycott

the new provincial legislature. They argue that the

Nationalist Congress, their own All-India convention of party

delegates, is the only true representative body. They believe that

the powers which are reserved to the crown, the viceroy and the

provincial governors, although designed mainly for use in emergen-

cies, are broad enough to make Indian self-government a sham if

the British authorities use them freely. But there is no likelihood

that they will be arbitrarily used so long as things go along with

reasonable smoothness. That, at any rate, is the tradition of British

rule in other parts of the world. The Nationalists, however, are

inclined to see John Bull in a Machiavellian r61e.

It is quite true that the Act of 1935 does not provide dominion

status for India. It does not grant self-government, or responsible

government, except to the provinces, and even there
GENERAL . * * i i

SCOPE OF the right of federal intervention exists if the need
THE NEW should arise. Through the overrepresentation of
CONSTITUTION. ... , . . ,. .

minorities, and the large discretionary powers of

the governor-general, the supremacy of British influence in the

federal government of India is thought to be assured. The native

states are governed by autocratic, hereditary rulers. Doubtless1

they will infuse a strongly conservative, and therefore a pro-British,

element into both chambers of the legislature. All in all, the Act

of 1935 represents a continuance of the traditional British policy,,



THE GOVERNMENT OF INDIA 375

which is to let her dependencies win self-government step by step,

meanwhile watching the process with vigilance and care.

HISTORY. For historical details the reader may be referred to A. B. Keith,

Constitutional History of India, 1600-1935 (London, 1936), Sir Valentine

Chirol, India, Old and New (New York, 1921), and to Sir Verney Lovett,

India (London, 1923) which contains a good bibliography. C. M. P. Cross,

The Development of Self-Government in India, 1858-1914 (Chicago, 1923) is

an informing book on the period, and also contains a bibliography. Two
volumes in the Cambridge History of India deal exhaustively with British

India, 1497-1858, and The Indian Empire, 1858-1918. Both have elaborate

bibliographies. Likewise there is the Cambridge Shorter History of India

(London, 1934). Mention should also be made of W. J. A. Archbold,

Outlines oj Indian Constitutional History (London, 1926), and of B. K. Thakore,

Indian Administration to the Dawn of Responsible Government (Bombay, 1926).

THE ACT OF 1919 AND AFTER. On the political system established by the

Act of 1919 there are several useful volumes, notably Sir Courtenay Ilbert

and Lord Meston, The New Constitution oj India (London, 1923), B. G.

Sapre, The Growth of the Indian Constitution and Administration (Sangli, India,

1924), E. A. Home, The Political System oj British India (London, 1922),

D. N. Banerjee, The Indian Constitution and Its Actual Working (London, 1926),

and Sir T. B. Sapru, The Indian Constitution (Madras, 1926). J. Ramsay
MacDonald's book on The Government of India (London, 1919) deals largely

with conditions prior to the establishment of the new political system, but

contains excellent chapters on such topics as the protected states, the

Indian civil service, the administration ofjustice, and the rise of nationalism.

THE ACT OF 1935. The best general summary is the one given in A. B.

Keith, Governments of the British Empire (New York, 1935), pp. 544-601.

A more extensive analysis is printed in J. P. Eddy and F. H. Lawton,
India's New Constitution (London, 1935). K. V. Punniah, India as a Federation

(Madras, 1936), G. N. Joshi, The New Constitution of India (London, 1937),

and N. Gangulee, The Making of Federal India, 1911-1935 (London, 1936)

also deserve mention.

PROBLEMS AND POLITICS. On present-day politics and problems mention

may be made of Lord Curzon, British Government in India (London, 1925),

Sir Verney Lovett, A History of the Indian Nationalist Movement (London,

1920), E. Beran, Thoughts on Indian Discontents (London, 1929), M. K.

Gandhi, Toung India (London, 1927), C. F. Andrews, Mahatma Gandhi's

Ideas (London, 1929), P. P. Pillai, Economic Conditions in India (London, 1925),

John Beauchamp, British Imperialism in India (London, 1934), F. M. De

Mello, The Indian National Congress (Oxford, 1934), D. G. Pole, India in

Transition (London, 19^2), and P. Staal, A Foreigner Looks at India (London,

1934).



CHAPTER XXI

BRITISH DOMINIONS AND COLONIES

It would be performing more than can reasonably be expected from human

sagacity if any man, or set of men, should always decide in an unexceptionable
manner on subjects that have their origin thousands of miles away from the seat

of the imperial government. Lord Durham.

The British empire, or British commonwealth of nations as it

is now called, comprises more than one quarter of the habitable

surface of the globe. Its total population is nearly

PH^O^NON. half a billion
>

of which India contributes about

two thirds. Now the entire population of the world

is estimated to be less that two billions, hence one person out of

every four on the earth's surface is a British subject. The world

has never before seen such a far-reaching and heterogeneous political

aggregation. Writers have compared it with the empire of ancient

Rome, but the two have no significant features in common. The
British imperial commonwealth of today bears no resemblance to

anything that has ever existed or ever been tried. In its extent, its di-

versity, and its loose political organization it is a unique phenomenon.
This British commonwealth of nations consists of territories in

all six continents. In Europe there are the British Isles including

ITS SCAT- Ireland, the Isle of Man, and the Channel Islands,

TERED together with Gibraltar, Malta, and Cyprus. In

North America there is the Dominion of Canada

(with its nine provinces), together with Newfoundland, Jamaica,
and various other islands in the West Indies. In Central and South

America there are British Honduras, British Guiana, and the Falk-

land Islands. In Australasia there are the Commonwealth of

Australia (with its six states), the Dominion of New Zealand, the

crown colony of New Guinea, and various South Pacific islands.

In Africa the British territories include not only the Union of South

Africa (with its four constituent states), but Rhodesia, Nigeria,

Sierra Leone, Gambia, Uganda, Kenya, and Zanzibar together

with various other colonies, protectorates, and mandated territories.

The Sudan is nominally under the joint control of Great Britain

376
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and Egypt, but since 1924 Britain has assumed the major jurisdiction

over this vast area.

In Asia the Indian empire, including the protected 'stated, is the

most important member of the British commonwealth, but Ceylon,

the Straits Settlements, the Malay States, Sarawak, North Borneo,

and Hongkong are also included within the list of British terri-

tories. Palestine and Iraq (Mesopotamia) are likewise, for the mo-

ment at any rate, under British supervision.
1

Egypt, before the out-

break of the World War, was technically a part of the Turkish empire
but virtually under British suzerainty. When the Turks cast in their

lot with the Germans the British government declared a protecto-

rate over Egypt and this status continued until some years after

the close of the World War, when a series of Anglo-Egyptian agree-

ments conceded to Egypt the rank of an independent state, subject

to various reservations. 2

The growth of Greater Britain is one of the epics of history, yet

it was not planned or premeditated. Rather it was accomplished
in a prolonged fit of absent-mindedness. England

expanded without a policy of expansion. A com-

mercial and industrial nation by reason of geo-

graphical good fortune, she naturally became a mari-

time and naval power. Her merchants traded to

distant lands; her people made settlements there; and her navy was

able to protect them. It was not the British government that created

the empire; it was the British people. The great exodus of English-

men was not inspired or encouraged by the government. In English

colonization the trader and the emigrant went first; the government
came lumbering along in the rear. Someone has said that the British

empire was conquered by the Irish in order that it might be governed

by the English for the benefit of the Scotch. That remark is too

laconic to be literally true, yet it points to the fact that all three

races have taken a hand in discovering, conquering, governing, and

exploiting this vast dominion over palm and pine.

THE OLD AND NEW BRITISH EMPIRES

Historically the growth of the overseas empire falls into two general

periods. The first extended from 1600 (when the British East India

1 See below, p. 392, note.

2 These are only the more important items in the list. The minor ones are

also shown on the accompanying map.



378 GREAT BRITAIN

Company was organized) down to 1783, when the Treaty of 1783

recognized the independence of the United States.

During this era of nearly two centuries Great Britain

PERIODS OF conquered Canada from France, secured for her trad-

BUJLDJNG ers a ^ree hand *n India, and founded thirteen colo-

nies along the Atlantic seaboard. The loss of these

colonies was a seemingly irreparable disaster to the imperial cause,

but it taught the British government some lessons that proved to

be worth the cost. These lessons were turned to useful account

during the second period (from 1783 to the present day) in which

an even more extensive range of territories has been acquired. The

later acquisitions have been made in a variety of ways- by discovery

and colonization (as in Australasia), by conquest (as in Africa),

and by the peaceful expansion of territories in which a foothold had

already been acquired (as in Canada and India). The British

commonwealth of today is vaster in extent and more populous than

the one which was rent asunder by the American Revolution.

The American Revolution is the most conspicuous landmark in

the history of Greater Britain. It closed one era and opened another.

THt It taught the mother country a lesson, as has been

AMERICAN said, but not the lesson that most Americans would

AS A
1UTION

have expected England to learn from the happenings
DIVIDING of 1776-1783. There is no basis for the common
POINT.

belief that the American War of Independence im-

pelled Britain to give her remaining colonies a full measure of po-

litical freedom. The colonies which did not revolt, but remained

within the empire, obtained no substantial concessions in tfie way of

self-government as an outcome of the Revolutionary war. Their

political organization stood unaltered; their governors continued

to be appointed from Lonclon and remained independent of colonial

control. No British colony received a full measure of self-govern-

ment for more than a half-century after the founding of the United

States. The struggle for self-government had to be fought over

again, as it was in Canada during the years 1835-1840.

The lesson which Great Britain did learn from her experience
with the thirteen American colonies, however, was in relation to

the control of trade. Therein the British authorities
WHAT BRITAIN

. .

LEARNED rightly interpreted the underlying causes of the
FROM THE Revolution. It was a series of economic grievances
REVOLUTION. _

, , . , . , , Vr . i

that led the American colonists to rebel. No doubt
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there were some political grievances also, but these could prob-

ably have been remedied without an armed revolt. The Ameri-

can colonists did not take up arms because they wanted their

governors to be responsible to the legislature, or because they

desired manhood suffrage. They did not endow themselves with

these things after the Revolution. What they resented was British

interference with their trade and economic life. The British govern-

ment, when the Revolution was over, appreciated the force of this

grievance, and the remaining colonies were treated with a new

liberality in matters of trade.

It was in this sense that the American Revolution paved the way
for the upbuilding of a new British empire. It sounded the death

knell of the Navigation Acts. It gave a body blow THE NEW
to the whole mercantilist doctrine. As between COMMERCIAL

economic self-determination and political self-govern-
POLICY -

ment the former is the more important, although both logically go

together. And Great Britain has now given both types of freedom to

her dominions. Ireland, Canada, Australia, New Zealand, and

South Africa are to all intents self-governing nations. By the Statute

of Westminster they have been given virtually complete autonomy.
The length to which a dominion may go, and still keep within the

terms of this statute, is demonstrated by the new Irish con-

stitution.

But the British imperial commonwealth does not entirely consist

of dominions. In it there are political entities of several other types,

including some that are almost impossible to classify.
_.

i *
THE DIVER-

There are colonies of various sorts, protectorates, SITY OF

protected states, mandated territories and condomin- STATES AND

ions. There is British India, in a class by itself.

These territorial units of government are racially as diverse as it is

possible for a far-flung empire to be. They comprise great areas

with populations almost entirely of European birth or descent, such

as Canada and Australia. In others, such as the Union of South

Africa, the dominant races are of European ancestry, but there is

also a large native element. Throughout the greater portion of the

empire the native races far outnumber the Europeans. With this

polyglot diversity in race, language, religion, law, economic inter-

ests, and social traditions, it is not surprising to find that no

two parts of the British commonwealth are governed exactly

alike.
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BRITISH POSSESSIONS CLASSIFIED

In a broad way, however, all the territories in British connection

HOW THEY (apart from the United Kingdom, the Channel

MAY BE Islands, the Isle of Man, and Northern Ireland) may
CLASSIFIED. ^ arrangecj under eight principal heads:

First, there is Southern Ireland under the new Irish constitu-

tion. From a reading of this remarkable document one would get

no inkling of the fact that the territory which has been

known as the Irish*Free State is within the British com-

monwealth of nations at all. Not a single reference

to British connection appears in it. The succession of George VI
was not proclaimed in Southern Ireland. But the new constitution

does not, and cannot, alter the terms of the Anglo-Irish Treaty

(1921) which specifically provides that Southern Ireland shall

remain "within the community of nations forming the British com-

monwealth of nations." Southern Ireland, it would seem, has gone

beyond dominion status and has become a republic associated with

the other members of the British commonwealth but not united

with them by a common allegiance.

Second, there are the various self-governing dominions. 1 These

are Canada, Australia, New Zealand, and South Africa. New-

2. THE foundland temporarily gave up her dominion status

DOMINIONS.
jn 1933.2 Third, there is British India which has been

3. INDIA. given a special status under the Act of 1935 as has

already been explained. And, fourth, there are various

AUTONOMOUS territories which rank as partly self-governing colonies.

COLONIES. Southern Rhodesia and Malta, for example, have

1 The Union of South Africa has gone farther than the other dominions in

its assertions of political autonomy but continues the royal allegiance.
2 Newfoundland ranked as one of the dominions in the British commonwealth

until 1934. Owing to financial difficulties, due to a heavy debt and declining

revenues, the Newfoundland government appealed to the mother country for

help. In 1933 a royal commission under the chairmanship of Lord Amulree

investigated the situation and as an outcome of its findings the British govern-
ment was requested by the Newfoundland legislature to pass an act suspending
the Newfoundland constitution and making the island, for the time being, a

dependency of the United Kingdom. This action was without precedent in the

entire history of British colonial expansion. Today Newfoundland is being

governed by a commission of civil service experts appointed by the British crown.
It is engaged in rehabilitating the island's finances, reforming its administrative

arrangements, and creating a sound system of local government. Success has
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been given a very large measure of self-government, but have not

yet attained the status of dominions.

Under a fifth heading may be grouped various dependencies

which have only a limited measure of colonial autonomy, their

general administration being under control from

London. Some of these colonies, however, have their

own legislatures, the upper chamber of which is

appointive and the lower chamber elective (Bermuda, the Bahamas,
and Barbados). Some have legislative councils of a single chamber

in which there are both appointive and elective members. In some

of the latter (Ceylon, Cyprus, and Jamaica) the elective members

form a majority; in others (Hongkong, Nigeria, and Trinidad)

they do not. A few (including Gibraltar, Ashanti, and Basutoland)

have no legislative councils at all.
,

In a sixth category may be placed the protectorates such as North

Borneo and Sarawak which are independent and self-governing as

respects their own internal affairs, but whose foreign

affairs are controlled by Great Britain. Somewhat

akin are the protected states in India which, although

technically independent under native rulers, are kept under super-

vision by British ministers-resident. A seventh group
of territories in which British influence prevails TORRITOR^S

D

includes what are known as mandated territories.

These are governed in trust from the League of Nations, either

directly by Great Britain as in the case of Palestine,
l or by one of the

self-governing dominions, as in the case of Western Samoa where

the mandate is held by New Zealand. Iraq was given to Great

Britain as a mandated territory at the close of the World War, but

this arrangement did not prove satisfactory. Accordingly a treaty

was concluded between Great Britain and Iraq whereby the latter

became an independent state but with the British retaining a guaran-
tee of certain rights and privileges there. In 1932 Iraq became a

member of the League of Nations.

Finally, under an eighth heading, there are some territories which

attended its efforts to such an extent that Newfoundlanders are now satisfied

that they are out of deep water and are asking to have their old form of govern-
ment restored.

1 The proposal has been made to divide Palestine into three parts, namely,
an independent Arab state (to the south), an independent Jewish state (on the

coast to the north), and a continued British mandated territory which would
include Jerusalem, with a corridor to the sea.
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do not come within 3ny of the foregoing categories. The Egyptian
Sudan is neither a dominion, a colony, a protectorate,

DOMINIONS nor a mandated territory. It is technically a con-

dominion, an area governed by Great Britain and

Egypt jointly. The New Hebrides are held under a condominion

with France. Egypt herself is an independent kingdom, so recognized

by Great Britain, but by an agreement whereby the British retain

certain important privileges for example, the right to keep troops

in Egypt for the protection of the Suez Canal and of access through

Egypt to the Sudan. These privileges, while not incompatible with

Egyptian independence, obviously give Great Britain about as

much hold upon Egypt as she now has upon Southern Ireland.

These various political entities, within British connection, may
now be considered in somewhat greater detail. The government of

Tm Ireland, in its two divisions, has already been outlined.

STATUTE or The various dominions had gained their self-govern-
wbsTMjNSTbn:

ing position jong before the Statute of Westminster

was enacted by the British parliament in 1931, but this famous enact-

ment not only gave their status official recognition but assured

them various additional rights.
1

The Statute of Westminster, which has been termed the Magna
Carta of the British dominions, includes three important provisions.

In the first place it stipulates in its preamble that

"inasmuch as the crown is the symbol of the free as-

DOMINJONS TO sociaUon of the members of the British commonwealth

Jcssj
Y
cw.

of nations it would be in accord with the es-

tablished constitutional position of all the members

of the commonwealth . . . that any alteration in the law touching
the succession to the throne . . . shall hereafter require the assent

of the parliaments of all the dominions as well as of the British

2. DISALLOW- parliament."
2

Second, it provides that no law passed
ANCE by a dominion parliament may hereafter be held in-
ABOLJSHED.

valid on the ground that it is repugnant to the laws

of the United Kingdom or to any future act of the British parliament.

Until 1931 it was the privilege of the crown to veto or disallow, on

the advice of the British cabinet, any dominion statute. Such action

1 For the text of the statute, with a commentary on each of its provisions, see

R. P. Mahaffy, The Statute of Westminster, 1931 (London, 1932).
2 As this stipulation appears in the preamble only, and not in the body of the

statute, its legal force is doubtful.
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was not common but the power was there. It has now disappeared.

The governor-general, in each of the dominions, still gives the

royal assent to acts passed by the dominion parliament, but like

the king in Britain he gives it as a matter of course.

Third, the Statute of Westminster provides that no law passed

by the British parliament shall apply to any of the dominions

except in cases where the dominion parliament has
3 DOMINION

requested and consented to such legislation. More- LEGAL

over any British statute or regulation now existing in
SUPREMACY

any of the dominions can be repealed or amended at will by the

parliament of the dominion concerned. In other words any British

dominion except Canada and Australia can now, by its own action,

repeal or amend a constitution given to it by the British parliament.

It is under this provision of the Statute of Westminster that Southern

Ireland has revamped its constitution and virtually taken itself

out of the list of British dominions. In the case of Canada and Aus-

tralia the various provinces and states which are included in these

two dominions are deemed to have an interest in the division of

powers between themselves and the federal government which is

established by their existing constitutions. Hence it would not be

equitable to permit their federal parliaments to amend these consti-

tutions at will, to the detriment of existing provincial or state rights.

The Statute of Westminster does not provide that the governor-

general of a British dominion shall be chosen locally but it was agreed
at the imperial conference of 1930 that the king, in appointing a

governor-general for any dominion, would hereafter be guided by the

advice of the ministry in that dominion, not by his cabinet in London.

Moreover the statute does not abolish the system of appeals to the

judicial committee of the privy council in London but leaves such

dominion free to continue this system if it chooses to do so or to

abolish it if so desired. 1

CANADA
Each of the self-governing dominions has a constitution, or what

is the equivalent of a constitution, in other words, a comprehensive
act of parliament on which its government is based.

Canada is the most populous of these dominions. By DOMINIONS.

the census of 1930 it had about ten million people,

which is not much more than the population of Penn-
1 For the arrangements now existing as respects such appeals see above,

pp. 307-309.
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Sylvania. About one third of the people are of French descent,

for the older sections of Canada were originally settled by colonists

from France.

The Dominion of Canada was established in 1867 under the pro-
visions of the British North America Act which (with various

amendments) still serves as a federal constitution.

CONSTITUTION. ^ was framed by a conference under the leadership
of Sir John A. Macdonald who drew much of his

political philosophy from Alexander Hamilton. If Macdonald was

the father of the Canadian constitution, Alexander Hamilton is

entitled to be called its grandfather. For some highly important
features of federal government which Hamilton presented to the

Philadelphia Convention in 1787, but which failed to gain favor

there, were incorporated by Macdonald into his draft of the British

North America Act. 1

There are three reasons why American students should know

something about the governmental system of Canada. Geographical

ITS INTEREST proximity begets interest, or should do so, and
TO AMERICAN Canada is nearby. In the second place the political
STUDENTS.

problems of the two countries are fundamentally

alike, although the attempt has been made to solve some of them in

quite different ways. Finally, although Canada is a member of

the British commonwealth, her political institutions and life are

being heavily influenced by the United States. One might, perhaps,

generalize by saying that in the government and political life of

Canada most of what has been superimposed is British; but most

of what has worked in from the bottom is American. This is espe-

cially true of party organization and practical politics.

Under its present constitution the government of Canada bears

some resemblance to that of the United States in that there is a

formal division of powers between the federal and

i^ATURE
ERAL

tne provincial governments. Matters of nation-wide

importance are placed within the jurisdiction of the

dominion authorities; while those of a local character are left to the

provincial governments. The British North America Act of 1867,

like the Constitution of the United States, contains a definite

enumeration of these powers, but in one essential feature the two

documents stand in contrast. In the United States all powers not

1 Sec the author's American Influences on Canadian Government (Toronto, 1929),

especially pp. 18-22.
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definitely granted to the federal government remain with the states;

in Canada all powers not definitely reserved to the provinces go
to the central government. This difference, however, is not so great

as it might appear to be. In the United States the courts, by judicial

interpretation, have strengthened the federal government at the

expense of the states; in Canada they have strengthened the pro-

vincial governments at the expense of the dominion. The balance

of authority is therefore not widely different in the two countries.

The titular chief executive in Canada is a governor-general

appointed by the crown for a five-year term. The appointment
has always gone to a member of the British nobility. THE
The governor-general performs substantially the GOVERNOR-

same duties as those imposed upon the king in England.
He summons and dissolves the dominion parliament, gives the assent

of the crown to legislative measures, and makes appointments to

office, all on the advice of his ministers. These ministers are re-

sponsible to the Canadian House of Commons. Canada maintains

a high commissioner in London as a medium of communication

with the imperial government. She also maintains her own minister

in Washington and communicates with the state department through

him, not through the British ambassador.

The Canadian political system closely follows the English mode
in providing for a responsible cabinet. This cabinet is chosen, as

in England, by a prime minister whose responsibility
i ,. ; , ,

THE CABINET.
to the House of Commons is exactly the same as at

Westminster. So the real chief executive of the dominion is not the

governor-general but the prime minister, who is invariably the

leader of the majority party in the Canadian House of Commons.
Each member of the cabinet must have a seat in the Canadian parlia-

ment and the whole cabinet must resign, as in England, whenever

it loses the confidence of a majority in the House.

The parliament of Canada consists of two chambers, a Senate

and a House of Commons. Not having a peerage (and having no

desire to create one) it was impracticable to model THE
a Canadian Senate on the British House of Lords. Nor DOMINION

was it thought advisable to follow the example of the
PARLIAMENT -

United States to the extent of having senators chosen by the various

provinces.
1 It was decided, therefore, that the Canadian Senate

1 It will be remembered that at the time the Canadian constitution was being
formed (1867) the United States Senate was not regarded as a striking sue*
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should be composed of 96 members appointed for life by the governor-

general on the advice of the prime minister. Alexander Hamilton,

by the way, had urged in 1787 that the United States Senate ought
to be composed of members appointed for life. Twenty-four Ca-

nadian senators are appointed from each of the four regional areas

of the dominion, Ontario, Quebec, the Maritime provinces, and

the Western provinces.

Like the Senate of the United States the Canadian upper chamber

has concurrent legislative power with the lower house except as

THE regards money measures. There is no provision in

CANADIAN Canada, as in Great Britain, for solving a deadlock
SENATE.

between the two chambers by having the Commons
reenact a measure three times. When the Canadian Senate rejects

a bill which has passed the House of Commons there is no way of

making the will of the latter prevail. In practice, however, important
measures have not often been rejected. The Canadian Senate has

virtually accepted the doctrine that under ordinary conditions the

House of Commons ought to take the chief responsibility for law-

making and that its own work should be confined to the revision

and perfecting of bills sent up to it. The Senate, therefore, plays

no vital part in the government of the dominion. It does not share

in the control of the cabinet. Its influence in Canada is certainly no

greater, and on the whole it is probably less than that of the House

of Lords in Great Britain. All sorts of proposals have been made to

reform, and even to abolish, the Canadian Senate but thus far

none of them has found much favor. 1

The Canatiian House of Commons bears a close resemblance

to the American House of Representatives. Its members are elected

from parliamentary districts or constituencies one
F

fr m each. These constituencies are approximately

equal in population and redistricting takes place (as

in the United States) after every decennial census. The total

membership of the House of Commons at the present time is 234. 2

cess. There was a widespread feeling that the equal representation of the states

in the Senate had helped to make a peaceful settlement of the slavery issue im-

1 On the organization and powers of this chamber the best book is Robert
A. McKay, The Unrejarmed Senate of Canada (Oxford, 1926).

2 The Canadian constitution provides an ingenious safeguard against such

repeated increases in the size of the House of Commons as have taken place in

the American House of Representatives. The quota of members from the Prov-
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The maximum term during which a House of Commons may sit

is five years, but the House may be dissolved at any time by the

governor-general on the advice of the prime minister. Such dis-

solutions, however, have been less frequent than in England.
As respects the suffrage, any British subject twenty-one years of

age or over, male or female, is entitled to vote after one year's

residence in Canada provided he (or she) has re- HOW ITS

sided in the constituency for two months. And any MEMBERS ARE

qualified voter may become a candidate for election.
ELECTED -

There are no primaries for the selection of candidates, as in the

United States. Nominations are made, in each constituency, by

party conventions. The voting is by secret ballot and the ballots

bear no party designations.

In Canada, as in England, the House of Commons is the real

pivot of legislative power. It controls the cabinet. All financial

measures must originate in the House, and as a matter
. . . ITS POWERS.

of practice most other measures originate there also.

Bills are introduced, referred to committees, debated and voted

upon, and then go to the Senate for concurrence. A distinction is

made, as in the mother of parliaments, between public and private

bills. There is a speaker, but the English tradition of reflecting him

to his office so long as he remains a member of the House is not fol-

lowed in Canada. When a new government comes into power it

elects a speaker from its own ranks. The standing rule of the British

House of Commons that no proposal to spend public money will

be considered unless it is introduced in the name of the crown (that

is, by a member of the cabinet) has been adopted in Canada and

this gives the cabinet a large measure of control over the whole field

of public finance.

Political parties exist in Canada as in all other countries having
free government. In nomenclature the Canadian parties resemble

those of Great Britain, but in their organization and POLITICAL
methods they are much more nearly akin to those of PARTIES IN

the United States. The two major parties call them-
CANADA -

selves Conservatives and Liberals, but there are several minor

parties as well. The Liberals are now in power. But as in England

incc of Quebec is permanently fixed at 65; the other provinces are entitled to

such quotas as their respective populations warrant according to the Quebec
ratio. Nova Scotia, for example, with about one quarter of the population
of Quebec, has 16 members.
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the names of the political parties give no real clue to their respective

attitudes on matters of public policy. The differences between them,

such as they are, do not relate to the fundamentals. The constitution

of Canada ignored the existence of political parties and the laws

for the most part continue to treat them as wholly outside the

mechanics of government. But their influence on the course of

public policy is as great as in England or the United States.

Canada is a federation of provinces, of which there are now nine

in all.
1 Each of these nine provinces has its own provincial govern-

THE ment consisting of a titular chief executive who is

PROVINCES. called lieutenant-governor, a provincial prime minis-

ter and cabinet, and a provincial legislature. The lieutenant-gov-

ernor is appointed for a five-year term by the governor-general on

the advice of the federal cabinet. The position of lieutenant-

governor carries no personal authority inasmuch as all official acts

are performed in accordance with the advice of the provincial cabi-

net which, in turn, is responsible to the legislature. The legislature,

which consists in seven provinces of a single chamber, is elected by
universal suffrage.

2
Party lines are substantially the same in pro-

vincial as in federal politics.

AUSTRALIA

In point of population, Australia comes next among the self-

governing dominions. The island became a British possession by

EARLY discovery and settlement early in the nineteenth

HISTORY OF century. It was at first deemed to be of little value
AUSTRALIA.

a^ ^as usecj as a penaj CQ\ony m in time, however,

colonies of free settlers and of liberated prisoners were established

in different parts of Australia and these colonies were given a system
of partial self-government which eventually widened into complete

autonomy. There were six of these colonies and various attempts
were made during the last half of the nineteenth century to unite

them into a federation but the project did not succeed until 1900,

when the Commonwealth of Australia was established by action

of the British parliament at the request of the colonial governments.
The constitution of the commonwealth was ratified by the people

1
Ontario, Quebec, Nova Scotia, New Brunswick, Prince Edward Island,

Manitoba, Saskatchewan, Alberta, and British Columbia.
* In Quebec and in Nova Scotia there are two chambers a legislative council

and a legislative assembly, both elective.
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and it cannot now be changed except by the assent of a majority

of the voters in a majority of the states.

In general the government of the Australian commonwealth some-

what resembles that of Canada although there are a few important

differences. A governor-general and a federal cabinet& & GENERAL
form the executive branch of the government. The STRUCTURE OF

governor-general is appointed by the British crown on ITS oov"

the nomination of the Australian cabinet. There is a

parliament of two chambers called the Senate and the House of

Representatives. But the Australian Senate, like that of the United

States, is based upon the principle of state equality. It consists

of thirty-six senators six from each state irrespective of population.

And the senators are elected, as in America, by state-wide popular
vote. The Australian House of Representatives also follows the

American model in that it is comprised of members elected from

districts which are approximately equal in population, one from each.

Universal suffrage has been established throughout the common-
wealth. Each of the six Australian states also has its own govern-

ment, which, in a general way, is similar to that of a Canadian

province. But in apportioning powers between the federal and

provincial governments the Australian constitution reserves to the

states all powers not definitely given to the central government.
1

SOUTH AFRICA

The Union of South Africa consists of four provinces (Cape

Colony, Natal, the Transvaal, and the Orange Free State) which

were united in 1910. This union differs from the

federations of Canada and Australia in that it does SOUTHA^!
not rest upon an enumerated division of powers
between federal and provincial authorities. The South African

constitution gives virtually full and complete authority to the Union

parliament. But it reserves some jurisdiction to the provinces and

also provides that the Union parliament may delegate to the four

provincial governments such powers as it sees fit. In any event

all laws enacted by the provincial governments must have the ap-

proval of the Union authorities before they become valid. The
South African Union, therefore, is a federation in form only. It

is the sort of federation that Alexander Hamilton would probably

1 The best concise description of Australian government is that given in Lord

Bryce's Modern Democracies (2 vols., New York, 1921), Vol. II, pp. 166-264.
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have established in America if he had been given his way in 1787.

The South African government consists of a governor-general,
a cabinet, and a bicameral legislature. The Senate is made up of

forty members, eight chosen by the legislative council of each

province and eight appointed by the governor-general on the advice

of his cabinet all for ten-year terms. 1 The lower chamber, or

House of Assembly, is made up of members elected from single dis

tricts. Each of the four provinces is governed by an administrator

who is appointed by the governor-general, and an elective legislative

council.

OTHER OVERSEAS POSSESSIONS

It would take a whole volume to describe the government of

those British territories which have a large amount of self-govern-

ment but not a full measure of it. Southern Rhodesia,
THE PARTLY .

SELF. for example, enjoys virtually full autonomy except
GOVERNING for certain restrictions placed upon its government
COLONIES. .,. -, . ,. ^ , i

in the interest of the native population. Malta has

full self-government except as regards certain reserve matters such

as defense, coinage, external trade, and immigration. In Jamaica
the elective representatives ofthe people control the legislative branch

of the government but do not control the executive. British Hon-

duras, another colony in the Western hemisphere, has a legislative

council in which the representatives of the people do not constitute

a majority, and St. Helena (famed as the last home of Napoleon)
has no legislative council at all. From Canada to St. Helena, there-

fore, the various territories run the whole gamut of colonial govern-

ment, with all degrees of self-determination and democratic control.

But whatever the measure of home rule, or the lack of it, British

suzerainty has always aimed at the protection of the native races,

the abolition of slavery, the reign of law, the maintenance of order,

and the training of the people in the art of government.
Britain has many protectorates and in such territories there is

sometimes a great gulf between theory and fact. Ostensibly a

protectorate is not subject to control as regards its own
internal affairs; it is controlled only as respects its

foreign relations. But the fact is that internal affairs

and foreign affairs cannot always be sharply differentiated, and the

1 It may be of interest to mention that four of the appointive senators have

been named to represent the colored population.
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protecting country always gives itself the benefit of any doubt in

the matter. Its minister-resident, or resident-general, or whatever

he may be called, acquires the habit of tendering advice to the native

rulers on all manner of problems, both internal and external. He

becomes, to all intents, the directing factor in the government of the

protectorate. The status of a protectorate is not usually permanent;
often it is merely a prelude to annexation, but it has sometimes

ripened into independence.
Protectorates should not be confounded with spheres of influence.

A sphere of influence is a backward area in which the interest of

some civilized state has become recognized as para-

mount. When two European countries find themselves

engaged in rivalry for the exploitation of some un-

developed territory, and drifting into open rupture because of this

rivalry, they try to reach an agreement dividing the territory into

spheres so that each of the exploiters may keep from interfering with

the other. Prior to the World War, for example, Gr^t Britain

and Russia agreed to delimit spheres of influence in Persia. As

respects countries which are not immediately concerned, these

agreements have no binding force. They depend for their validity

upon the power of the countries which acquire the spheres of in-

fluence. Nor do such agreements establish any rights of sovereignty,

although the dominant country sometimes imposes a directing hand

on the political affairs of the territory in question.

Mandated territories offer a new complication to the student of

colonial government. At the close of the World War there arose

the question as to what disposal should be made of the

former German colonies and of certain territories

belonging to the old Turkish empire. At the end of

previous great wars such territories had generally been divided

among the victors. In 1919, however, it was felt desirable to try

jome new plan which would be more in keeping with the high

principles of altruism which the victorious Allies professed. So

it was agreed in the Treaty of Versailles that the territories wrested

from Germany and Turkey should be handed over to the League
of Nations on the understanding that each should be administered,

on behalf of the League, by one of its member-countries. Mandates

for the government of the various territories were thus awarded to

the victorious countries, to Great Britain and France particularly.

The United States was offered a mandate for Armenia but declined
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it. The mandatory, or country holding the mandate, is in the posi-

tion of a trustee for the League of Nations, to which it reports

periodically. The future of these mandated territories is obviously

bound up, therefore, with the continuance of the League.
1

IMPERIAL CONTROL

In principle the British parliament has supreme and unfettered

power over all British territories, no matter what their status.

THE It is not permanently bound by the provisions of

SUPREMACY OF constitutions which it has granted to Canada, Aus-
PARUAMENT.

ftafo^ and other dominions. As a matter of constitu-

tional theory the British parliament has the right to repeal any of

them at its discretion. As a matter of fact, on the other hand, it

would not venture either to repeal or amend the organic law of

any self-governing dominion save on request from the government
of that dominion itself. So here we have, once more, an illustration

of the wide divergence which exists between the law and the usages

of British government. Parliament retains the fiction of complete

supremacy, for it could repeal the .Statute of Westminster, but in

the case of the dominions has surrendered the entire substance of

Legislative power.
The London government deals with the overseas British ter-

ritories through three ministerial offices. The secretary of state for

India is the main channel of communication for that
THE CHANNELS . _ .. ,

_ __
OF IMPERIAL empire, including the protected states. The secretary
COORDINA- Of state for dominion affairs has immediate charge

of relations with the self-governing dominions and

with Southern Rhodesia. He has also served as the medium of

communication with the government at Dublin. The secretary of

1 Palestine is held under a mandate granted by the League of Nations. This

mandate imposes upon Great Britain the duty of making such political and
administrative arrangements as will assure the establishment of a Jewish national

home, the development of self-governing institutions, including local self-govern-

ment, and the protection of all civil and religious liberties. Under this mandate
Great Britain has appointed a high commissioner for Palestine. He is assisted

by an appointive council. There is also a legislative council, in which a majority
of the members are indirectly elected by the people.

k

Mesopotamia (Iraq) was also placed under a League mandate to Britain,

but the people of the former country made a strenuous objection to this arrange*
merit. Hence an alliance was concluded between the two governments. Under
the terms of this agreement Great Britain is to render advice and assistance

without impairing the independence of Mesopotamia. This agreement has been

accepted by the League of Nations in lieu of the earlier provision.
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state for the colonies takes care of all the rest, including the pro-

tectorates, the mandated territories, and the condominions. All

three secretaries of state are members of the British cabinet. As

heads of their respective departments they go out of office whenever

a new cabinet comes in but their subordinate officials are permanent.
Hence a change in ministry does not involve any appreciable shift

in colonial policy because the broad outlines of imperial connection

are accepted by the nation as a whole and are not, in the main, a

theme of party controversy.

The self-governing dominions maintain in London officials

who are known as high commissioners, and some of the provinces

or states maintain agents-general there also. These

officials, who are appointed and paid by their re-

spective governments, have functions which are THE DO-

chiefly of a commercial character; but they are LONDON.
"*

also utilized by their own governments in dealing

with the imperial authorities. Their functions are steadily becoming
more diplomatic in character. Some of the dominions also maintain

agents in other countries. These agents virtually serve as ministers

or consuls, although they are not members of the British diplomatic
or consular service.

This raises the question whether a treaty can be made between

one of the self-governing dominions and a foreign state. Is Canada,
for example, an independent country to that extent?

The answer is that although the treaty-making power ^TREATIES.
is ordinarily exercised through the British govern-

ment, there is nothing to prevent the making of treaties by the domin-

ions, and at least one important treaty has been concluded between

Canada and the United States without the intervention of any
British official.

During the early Victorian period, about the middle of the nine-

teenth century, .there was a widespread feeling in Great Britain

(especially among the Whigs and Liberals) that

distant colonies like Canada, Australia, and South

Africa were of dubious value to the mother country. IN RELATION

They claimed the protection of the British army and ^PIRE
navy; they drew the home government into their

quarrels; they desired all the advantages but would give nothing in

return. They were like "ripe fruit," as Turgot once said, that would

fall from the parent tree whenever they had grown to maturity.
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It was taken for granted by many Englishmen that the bestowal

of self-government would be merely a stepping-stone to independ-

ence. In the course of time, however, this pessimism began to disap-

pear and Englishmen commenced to think in .terms of imperialism.

This new ardor brought forth a school of imperialistic writers,

writers of history and poetry such as Sir John Seeley and Rudyard

Kipling. They wrote and sang about the romance of England's

expansion, her dominion over palm and pine, her far-flung battle

line, and her shouldering of the white man's burden.

In 1887, on the occasion of Queen Victoria's first jubilee, repre-

sentatives of all the dominions and colonies were summoned to

THE PROTECT London and in an atmosphere of festivity a series of

OF IMPERIAL conferences between these representatives and the
FEDERATION.

home government were held. The project of an

all-empire council or parliament was cautiously broached but noth-

ing came of it. Ten years later, at the Diamond Jubilee of 1897

there was another conference, and more discussions; likewise with

no tangible results. Far-called, the navies melted away; the captains

and the kings departed; the colonial prime ministers sailed for home;
and the dream of an imperial federation remained a dream. It was

suggested, however, that such conferences should be called from

time to time to discuss problems of imperial interest.

This suggestion was adopted and the imperial conference has

now become an established institution. It ordinarily meets every

four years, but may be specially summoned at any
t^me

>
such as a royal coronation. It has a permanent

secretariat in London. At these conferences the prime
minister of Great Britain presides. The other members are the

secretaries of state for the dominions, for the colonies, and for India,

the prime minister and one or more other representatives from

Canada, Australia, South Africa, and New Zealand, together with

certain representatives from India making more than twenty
members in all. The imperial conference has no constitutional

powers; its function is merely to deliberate upon matters affecting

Great Britain as a whole and to secure informal agreements as to

common action. It cannot bind any government. But its importance
has grown steadily; its resolutions are of significance to the widely
scattered areas concerned, and it may be looked upon as a factor

in imperial administration. The latest conference was held immedi-

ately following the coronation of George VI in 1937.
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On one recent occasion, moreover, an imperial economic con-

ference has been held. This was at Ottawa in 1932. Attended by
delegates from Great Britain and all the dominions.

,. , . , . , . THE OTTAWA
its purpose was to discuss means whereby trade within ECONOMIC

the British commonwealth of nations might be profit- CONFERENCE,
1932.

ably increased. At this conference agreements were

made between the mother country and various individual dominions

(not including the Irish Free State), as a result of which Great

Britain gained some advantages for her manufactured goods while

the dominions obtained compensatory concessions, notably as

respects the importation of their agricultural products into Great

Britain free of duty. Incidentally, the negotiations disclosed the

large dependence of the dominions upon Great Britain for a market

and also for loans. Canada, by virtue of her close economic relations

with the United States, formed the only exception.

The net gains from the Ottawa conference in the way of inter-

imperial trade were not large, however, because the various domin-

ions were desirous of building up industries within their
, , t . ITS RESULTS.

own borders and hence were reluctant to lower their

tariffs appreciably in favor of imports from Great Britain. By these

agreements, which were to run for five years, Great Britain gave the

dominions more than she obtained from them. British agriculture

has suffered from the competition of dominion products while

British industry has not gained much from the concessions made by
the dominions. The Ottawa conference was successful, however,

ip arranging agreements between various dominions whereby each

gave the other certain trade concessions. Canada, for example, made
such agreements with the Union of South Africa and with the Irish

Free State.

At the Paris peace conference of 1919 Canada, Australia, New
Zealand, and South Africa were represented by their own dele-

gations. The covenant of the League of Nations

provided, moreover, that the dominions should be

admitted as regular members of the League, with AND THE

the right to maintain separate representatives in ^AT?ONS
F

the League's assembly. This arrangement, which

gave Greater Britain six votes in the assembly of the League (or

seven votes with the admission of the Irish Free State) was strongly

criticized in the United States, but the various dominions insisted

upon it as a mark of their self-governing status and they have
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been represented in the League assembly since its establishment.

"A king of shreds and patches," quoth Shakespeare, although

he did not have George VI in mind. The red patches, big and little,

THE TIES
which indicate British suzerainty on world maps,

THAT HOLD are not held together by force but by the intangible
THE EMPIRE.

\yOnd of common allegiance and common ideals.

.These ties may be light as air but they are strong as iron. Every

square mile of this territory, whether it be kingdom or dominion,

colony or rock bound fortress, is vested with a common allegiance.

The king is king in Canada, in Rhodesia, in New Zealand, in Hong-

kong, in Gibraltar. The monarchy, therefore, is the visible symbol
of unity throughout this vast dispersion which Britons call their

imperial commonwealth. And a token of unity is needed, for it is

amazing how few men on this earth have minds which can really

grasp a political conception such as sovereignty, the commonwealth,
or imperial federation.

The community of political ideals is also a tie that binds the British

commonwealth of nations together, although it does not manifest

itself in any symbolic form. Everywhere there is a consciousness

of these common ideals and a conviction that they can only be

preserved by holding together.

Grave mother of majestic works

From her isle-altar gazing down,

Who, god-like, grasps the triple forks

And, king-like, wears the crown.

It is an adventure full of fascination, this attempt to reconcile de-

mocracy and self-government with the need for common action in

matters affecting the whole. "I have remarked again and again,"
said Cleon, "that democracy cannot govern an empire." It may
be true. The future of the British empire will decide. History
affords us no clue to prophecy, for the world has never seen a com-
monwealth like this one.

HISTORY. The growth of the British commonwealth is exhaustively covered

in The Cambridge History of the British Empire , in eight volumes, each with an

elaborate bibliography. For a general survey of British colonial expansion
the reader may be referred to J. A. Williamson, A Short History of British

Expansion (2 vols., London, 1930), and to H. E. Egerton, Short History of

British Colonial Policy (New York, 1898). This volume is supplemented by
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Stoye, The British Empire: its Structure and its Problems (London, 1936).

THE STATUTE OF WESTMINSTER. The provisions of the Statute of West-

minster and their implications are discussed in R. P. Mahaffy, The Statute

of Westminster (London, 1932), Marston Garsia, Constitutional Law and Legal

History , including tfie Statute of Westminster (3rd edition, London, 1932),

K. C. Wheare, The Statute of Westminster (London, 1933), and M. Ollivier,

Le statut de Westminster (Paris, 1934).

CANADA. The best brief history is Carl Wittke, History of Canada (2nd

edition, New York, 1933). On the Canadian government a useful volume

is W. P. M. Kennedy's Constitution of Canada (Toronto, 1922). Mention

should also be made of Chester Martin, Empire and Commonwealth: Studies

in Governance and Self-Government in Canada (Oxford, 1929), H. L. Keenleyside,

Canada and the United States (New York, 1929), and W. R. Riddell, The

Canadian Constitution in Form and in Fact (New York, 1924). Lord Bryce's
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workings of government in Canada, Australia, and New Zealand.
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CHAPTER XXII

A SURVEY OF FRENCH
CONSTITUTIONAL HISTORY

Nothing is ever changed in France; there is only one Frenchman more.

Comtf cTArtois.

Francejs an old country but_a young republic,^ a republic less

than three score and ien'yearjTof age. The present political institu-

tions of republican France, most of them, are not of

republican birth. They are derived, in whole or in

part, from the various monarchies, empires, and

dictatorships that have had their day in France during the past

five hundred years. It is sometimes said that France is a country
with the physique of a republic, the spirit of a monarchy, and the

temperament of an empire. The French Republic, in other words,

is a republic with a past. Its visage is well indented by hangovers
from the days of Bourbons and Bonapartes.
Ask an Englishman when the middle ages came to an end and he

will give you the year 1500 as an approximate date. He calls

Cromwell a modern statesman, Shakespeare a modern FRANCE

dramatist, and Milton a modern poet. He is right BEGAN HER

so far as his own country is concerned. England HISTORY
entered the modern era about the time that America wrrj^ THE

was discovered. But if you ask a Frenchman he will 3^OLUTION '

tell you that the middle ages did not come to an end until 1789,

inasmuch as feudalism, despotism, and the other institutions of

mediaevalism were not ousted from France until that date. To him
the Revolution of 1789 is the most epoch-marking event i" ^he

history oTt{]^worldju^
<' t

][t came HEe the law
on^jSiaai,"

wrote Sainte

Beuye, "amid thunder and lightning." So, when the Frenchman

speaks of~moderri France he means post-revolutionary France.

Modern France is very modern.

THE SHOCK OF THE REVOLUTION

It is not surprising that this should be so, for the Great Revolution

shook France as nothing else has ever done. English history contains

399
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nothing like it. There have been revolutions in England, but

never a revolution like this. France, prior to 1789, was a despotism.

All political authority centered in an absolute mon-
CHARACTER." * + . .. im -ro arch. There was no constitution, no parliament, no
IS I ICtS \Jr I JriC *

OLD REGIME: ministry responsible to the people. Once upon a time

LIBERTY France had possessed the makings of a parliament,

an assembly of three "estates" one representing

the clergy, another the nobility, and the third the common people.

But the Estates-General met only when the king chose to issue his

summons, and as time went on the intervals between meetings be-

came steadily greater. During the long period intervening between

1614 and 1789 no meetings were called at all. So the Estates-General,

unlike the English parliament, never developed into a check upon
the royaJLprerogative. The king made the laws and the ordinances;

he also enforced them, and punished violations on his own authority.

The classic boast imputed to Louis-XIV "L'etat c'est moi"

embodied no mere fiction of royal power. The king and the state

were one. He..jwas^legislature, executive,jind judiciary cqmbijQed;

the people had no share in their national government.

Nopdid the people of France, in pre-revolutionary days, control

their, own local government. They had no elective councils in

province or town or parish. EverywhereJhe officials

GOVERNMENT. Whe kmg werem evidence intendants, subdelegates,

procureurs-du-roi, grand voyers, bailiffs, and tax-

gatherers. In the king's name they ruled city and country alike,

responsible to no one but the monarch himself. Securities for the

rights of individuals were unknown. Thejre_was-~tto -freedom of

worship, or of speech, or ofjDcjition, jiojArit of habeas corpus, no

trigl^ by jury. Tty a lettre de cachet anyone might-be arrested, tl^rown

intojail,
and kept in jail, without specific accusation, for any length

of time. In a word there was no liberty.

Nor was this all. The country was honeycombed with special

privileges of every sort. The clerjy^gaidnc^taxes although the

church possessed enormous wealth. It was said to

EQUALITY.
own one sevei?th f a^ t^ie lanc* in France. The

nobility paid only nominal sums in taxation. The
entire burden fell upon the bourgeois and peasant classes. This

burden was very heavy, for the royal government spent money in

prodigious sums. To make things^worsc the privilege of collecting

the taxes was farmed out to profiteerawlio bid high sums for it and
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then Jiad to recoup themselves by mercilessly squeezing. tfr

The higher positions in the government service, as well as in the

army and the navy, were reserved for members of the noblesse.

Many public offices, including judgeships, were literally sold at

auction and when purchased became hereditary. This meant that

only the rich could aspire to positions of honor or emolument in

the service of the state. In a word there
wasjnL<M<juaJit%.

Finally, the nation possessed no national consciousness. The

kingdoaxJhad-keeH-btrii^^ and the old provincial

sentiment remained strong. People continued to

think of themselves as Burgundians, or Normans, or FRATERNITY.
Bretons rather than as Frenchmen. There was no

system ofcommon law, common throughout the land, as in England.
Each province, each part of a province, had its own body of cus-

tomary law, and no two of them were alike. A travelleiun^jj^nce, it

was said, changed laws as often asJie changed horses. As between

town and rural district, moreover, there was little intercourse and

no fraternal feeling. The townsman despised the peasant; the peasant
scorned him in return. Trade between town and country was

throttled by the octroi-or municipal tariff which levied duties at the

town gates on all merchandise passing from one place to another.

Goods going from Havre to Paris paid duties at ten points on the

way. Even within the towns the old gilds or close corporations of

artisans continued to control industry and to foster all sorts of class

animosity. Thus the various parts of the country and the various

elements among the masses of the people were kept at arm's length

from each other. In a word there was no fraternity.

Liberty,, JEk^ualky^F^^ the jvvatchwords of

the surging tide which overwhelmed the old r6gime in 1789. The
Revolution began in Paris. Onjfuly 14, 1789, the THE
mobs stormed the grim structure known as the Bastile REVOLUTION

and turned the prisoners loose. Within a few weeks
OF 1789 '

the old order had been levelled to the ground everywhere. A revolu-

tionary government was thereupon set up and a constituent assembly

proceeded to clear away the d6bris. EveiUuaUyjfteJking and queen

werejpnt to the guillotine: the institution of nobility wasjibolishcd,
the Churd^was disestablished and its land confiscated; all special

privileges and immunities were declared at an end; the Gregorian
calendar was displaced by a new system of months and years;

the towns were given complete home rule; the country was deluged
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with paper money (assignats), and the guillotine was kept working
overtime. 1

Meanwhile, as the ground was being cleared, the work of re-

building began. The revolution produced a series of constitutions.

The. first was a Declaratioa .of the Rights of Man.

REVOLUTIONS promulgated hyjhe assembly in 1782. It was sup-
ARY CONSTI- plemented by various decrees which endeavored to

carry the principles of the declaration into effect.

Then, in 1791, came a more elaborate constitution

providing for a responsible ministry and a single legislative chamber

chosen for two years from men of property by indirect election.

Although the Declaration of 1789 had asserted that "men are born

with equal rights and remain so," the suffrage was now limited to

those who paid a certain sum in taxes. But this constitution did not

go far enough for such radicals as Danton and Robespierre who
wanted a real democracy of the proletariat. So it was replaced in

1793 by a new and much more striking document which formally

set up the First French Republic with a single chamber and an

executive committee. This constitution was submitted to the people
and ratified by them, but was never put into effect. Robespierre
became the virtual dictator of France and inaugurated the Red

Terror, but he soon fell from power and the moderates gained
control. Thereupon a new constitution was drafted, submitted to

the people, and ratified by them in 1795.

This constitution of 179 5 provided for a legislature of two cham-

bers,, choserTBy^oters ^tJx^jpcrty^quali^Stions. It established

rHE a plural executive, or directory as it was called,

DIRECTORY composed oOiye-flaembej^^chosen by the legislature.
(1795-1799;.

Strong men were placed upon this directory and the

:ountry began to recover^Ji^mjlfc^ chaos. The events

rf 1795 marked the turn of the tide. From revolution and radical-

sm the pendulum now began its swing to conservation and central-

ization.

The government of the directory continucdJOL function for four

years, but it never had a fair chance because France was hard

THE pressed by foreign enemies during the whole of this

CONSULATE period. In 1799 it was replaced by the consulate

with CitizenBona^arte^ installed as

1 The reader who wishes a succinct account of these great changes will find

it in C. D. Hazen. The French Revolution (New York, 1932).
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The young Corsican had risen rapidly through a series of military

victories and by a coup d'etat took the reins of power into his own
hand. Bonaparte was not an enthusiast for democratic government.
He did not believe in popular constitutions. On one occasion he

remarked that an ideal constitution ought to be "shct and obscure."

Hence, in 1800, the constitution of the directory was supplanted by
a new one in which virtually all power was centralized into a"

single hand.

THE NAPOLEONIC RECONSTRUCTION

The Man of Destiny was now master of France. InJJSL02 he had

himself proclaimed firsj^ consul for life and two years later (after

submitting the question to a vote of the people), THE FIRST

he became emperor. Thus, within the space of EMPIRE

fifteen years, France had run the whole cycle of \lB04
~ms)-

Bourbon despotism, revolutionary chaos, makeshift republic, and

Bonapartist empire. Both as consul and as emperor Napoleon found

it necessary to do a lot of reorganizing. He centralized power in

his own hands until he had far more of it than any of the old Bourbon

kings ever possessed. The whole system of local

government was welded into a perfect pyramid.

By bis Concordat with theJPapacy, Napolconjrestored

th^Church to something like its old status. He could not give back

its lands, for these had been divided, and had passed into the hands

of many small owners; but it was understood that the Church would

be supported out of the public funds. "How can you have order

in a state," he said, "wilJiQuLJCeligion?" Believing also in social

distinctions he revived the institution of nobility and founded the

Legion of Honor. But the most striking among Napoleon's non-

military achievements was the compilation of a series of law codes

and the systematization of legal procedure throughout the country.

These codes have remained in operation, without radical change,
to the present day.

Many other things were accomplished, by way of reconstruction;

during the Napoleonic era. Unhappily the dramatic character

of Bonaparte's military operations have served to

dull the world's appreciation of him as a civil leader.

Most Americans think of the first Napoleon jis a

war Jord^pf taunting ambitions and intermittent genius who lost

the battle of Waterloo; but he was in fact the most far-visioned and
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constructive statesman of modern times. He was a man of marvellous

political imagination and great organizing power. Courage and

force were his immortalizing qualities. He was never afraid of a

thing because it was new, nor was he disdainful of anything be-

cause it was old. France owes more to Napoleon's pen than to

Napoleon's swgrd. The results of his statesmanship are stillredound-

inglo the benefit of his people while the fruits of his military victo-

ries have long since been bartered away.
The Napoleonic legend still survives, moreover, and is an in-

visible factor in the politics of France. From time to time, when the

THE country gets discouraged or depressed, Frenchmen
NAPOLEONIC are roused and thrilled by recollection of the days
LEGEND. when the Gorsican eagle flew across the Mediter-

ranean to Egypt and over the snows to Moscow. They think of

Marengo and Wagram, of Jena and Austerlitz. The^jnemory

o^ihesc-giceat days is more than a memory to France. It is an eternal

stimulus to the national pride. But, after all, these Napoleonic
crusades achieved nothing in the way of permanent additions to

French territory. They merely salted the deserts and steppes

with the bones of Frenchmen. Legends pay little heed to profit

and loss.

FRANCE BETWEEN TWO BONAPARTES

The First Empire camejo an end in 1814HLfili4>y reason of its

military collapse. After his defeat at
^Vyaterloo, Napoleon was

THE BOURBON Packed off to StlicJena where he Crumbled his way
RESTORATION to illness and death. Meanwhile the old Bourbon
(1815-1830).

dynasty was restored to power in France. The new

king, a jrouager brother oJLo4ft-XV4* who was guillotined during
the Revolution, was expected to be the head of a constitutional

monarchy patterned after that of England. So a written constitution

was prepared and put into operation. This charter attempted to

reproduce the unwritten constitution of Great Britain; hence it

contained provision for a House^pf Peers, an, elective Houge^of
Commonj^and a ministry. It was assumed that the ministers, as

in England, would hold themselves responsible to the elective

chamber. There was to be trial by jury, freedom of the press,

writs of habeas corpus, and all the traditional English securities

for personal liberty.

But Frenchmen soon discovered that it is far easier to transnlant
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the forms than the traditions of a government. British institutions

wouULnoi. take root in Gallic soil, even though the

new environment was only thirty miles away. It

has often been said of the Bourbons that they could
"learn nothing, and forget nothing." At any rate Louis XVIII
never caught the spirit of the constitution which he swore to uphold.
Neither did his brother, Charles X, who succeeded him in 1824. 1

Thejiew king trjed to maintain in office a ministry^which did not

have the confidence of the elective chamber^and thereby brought

aboiiU^L^rTiainentai y ef&adloclk To break this deadlock he tried to

set aside the provisions of the constitution, and by so doing pre-

cipitated the "July Revolution!.' of 1830. This resulted in the king's

abdication and France once more faced the problem of providing

herself with a new government. The time was not ripe for a restora-

tion of the republic, and anyhow most Frenchmen Jbelieved that the

monarch, not the monarchy, had been at fault.

T5o^they kept the monarchy and changedTthe line of kings, j^ouis.

Philippe ^f thr HmiRi* -F^-c^^r^Trrt
J
was put on the throne with the

understanding that he would be a strictly constitu- THE ORLEANS
tional ruler. But owing to the

multiDJicity
of

political
MONARCHY

parties in France jhe English systeni_Qf ministerial 0830-1848;.

responsibility would not function. Frenchmen grew tired of a

government conducted by bourgeois politicians who spent their

time in ceaseless squabbles. The old glories seemed to have departed;
the country was sinking to the status of a second-rate power. "La
France s'ennuyait," as Lamartine said, and the sentiment in favor of

a
republic grew apace. Had France been England her parliament

would have solved the problem by a Great Reform Act, but neither

Louis Philippe nor his parliamentary advisers could take a large

view of the situation. They let matters drift from bad to worse

until, in 1848, Parkonce more flamed into revolution. The king

quickly relmquisEed his throne and the SegonoL RegubHc was

inaugurated.
The constitution of the Second Republic, framed by a convention

of delegates in American fashion, provided for a scheme of govern-
ment that WaS simplicity itself. Fance was now to THE SECOND
have a president directly elected for _a four-year term REPUBLIC

by manhdgdsurlrage! The ministers were To be OSifclfiKI*

1 For a full account see F. B. Artz, frame under the Bourbon Restoration (Cam*
bridge, Mass., 1931).
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named by the president. And there was to be an elective parliament

with a single chamber. No more would France try to pattern her

political institutions after those of England. A simple constitution

and direc tDemocracy;.woujd provide a cure-forthe-na3J2n'jj> troubles.

AiTdjastrong president would regain for France a place of leadership

among the powers of Europe.
But where would France find a strong man, a man on horseback,

to be president of this Second Republic? Right here the new con-

THE PROBLEM stitution ran full tilt into its first great problem
OF FINDING A because there was no outstanding popular idol in sight.
PRESIDENT.

France in 1848 had some statesmen who were old and

discredited,
and some who were young and unknown^ but she had

no one whose qualities marked Elm as the man of the hour. But

there was one ambitious Jellow who saw in this situation a rare

opportunity. Louis Napoleon, a nephew of the great Corsican, had

been living in England, an exile. As head of the family and heir

to the Bonapartist tradition he quickly seized the occasion, crossed

to France and got himself elected a member of the assembly. Then
he announced his candidacy for the presidential office. He had no

visible qualifications for the post except the heritage of a great

name. But the Napoleonic legend and his lavish promises were

enough. The country rallied to this soldier of fortune and he was

elected by an overwhelming majority.

As might have been expected, the election of a Bonaparte to the

presidency was a prelude to the end of the new republic. Louis

Napoleon had un-republican ambitions. His heart

NAPOLEON was set on becoming emperor. "With the name I

AND THE COUP bear," he said, "I must either be onjETthrone orTn

i85i

TAT F
a P 3 5011'" Although elected president for only" four

years, and constitutionally ineligible for reelection,

he had no intention of ever quitting his post of power. Accordingly,
as his term drew to a close, he decided upon a characteristically

Bonapartist stroke. Having semr^fj^the mppnrf oLtfag-Jumy he
moved large bodies of troops to Piis and arrested all the political

leaders who were known to be opposed to him. Then, on the morn-

ing of December 2
t!_1851i the people of the city awoke to find the

placarded with proclamations announcing that the

president's term had been extended to ten years. There was a

slight show of popular opposition, but it was unorganized and speed-

ily repressed. Less than* a year later the president submitted to
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the people of France the q^estiorrwhether he sjxouldbecome emperpr.

This plebiscite was so adroitly manipulated and controlled that the

people gave an affirmative vote and in November, 1852,jhe Second

Republic was transformed into the Second Empire with Napo-
ieon III at its head. 1

THE SECOND EMPIRE AND ITS COLLAPSE

Under Napoleon III some important changes were made in the

plan of government. The dQuble-chamber_ system ^ wa.fr revived.

with a Senate made up of high, officials and of senators THE SECOND

appointed for life by the emperor. Thejgwjpjiouse, EMPIRE

or assembly, although ostensibly chosen on a man- t1852
"1870'-

hood suffrage basis, never proved to be a mirror of public opinion.

The elections were controlled in ways which ensured the choice of

the "official" candidates. One method was to provide that the ballots

were not to be counted when the polls closed, but were to be taken

home by the election officer, kept overnight, and counted in the

morning. In the interval between the closing and the counting most

of the election officers did their duty.

Anyhow it did not matter much if some opposition crept into the

chamber of deputies. The emperor had his ministers, appointed

by himself, but they were npt responsible J:o either

The imperial power became TRALIZATION

as'ully centralized under Napoleon III as it had OF POLITICAL
' r POWER.

been in the days preceding Waterloo. Napoleon III

had none of his uncle's brilliancy either as a statesman or soldier,

but he was nobody's fool and he managed to stay on the revived

imperial throne for eighteen years.
2

The Second Empire lasted from
liB52jtoJ87Q..

It covered an era

of unexampled business prosperity in France, and this prosperity

proved to be (as prosperity always does) a great

solvent of political discontent. During his first eight POPULARITY

or ten years the emperor was populaLwith the Church, AND LATER
. _

' -ill '-
;
-" DECADENCE.

withjne army, with the husipe^ interests, and to

some extent with the masses of the people. But after I860 his star

began to wane. The country began to grow restless under the

I The title "Napoleon II" was thus posthumously reserved for the young
King of Rome, the only son of Napoleon I.

*

2 Mr. H. G. Wells, in his Outline of History (Vol. II, p. 438), makes the rather

startling assertion that Napoleon III was "a much more supple and intelligent
man" than Napoleon I. No historian would agree with any such evaluation.
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rigorous autocracy of the government. Napoleon III attempted to

divert^attentijon from domestic affairs by plunging the country into

various diplomatic and mitgary ventures the Crimean War,
the Franco-Italian-Austrian War of 1859, the expedition to Mexico,

and a gesture on the Rhine in 1866. These manoeuvers succeeded

for a time, but the incessant stimulus brought its inevitable reaction.

Popularjrestlessness became so disturbing that various concessions

to the principle of ministerial responsibility had ultimately to be

made, particularly on the eve of the War with PrussjajixJjBZP.
This war, which Napoleon III entered so confidently, brought his

own rule to an enji.
1 For the emperor, with a large portion of his

army, was cornered by the Germans at Sedan and forced to sur-

render. Napoleon III was subsequently released by his German

captors and went to England where he died in 1875.

When the news of this surrender reached Paris, the capital blew

up with indignation. The Empress Eug6nie, who had been serving

as regent while her husband was at the front, fled to

England. A committee of national defense took

control of affairs and the TiigdLRepublic was pro,-

ny gc]^era]^gyept^ientaJhQwever3
as to what sort

of republic it should be. Many of those who helped to proclaim it

were monarchists at heart, while some others, at the opposite ex-

treme, were communists who desired a proletarian dictatorship.

THE THIRD REPUBLIC

Meanwhile the committee set itself up as a provisional govern-
ment. The immediate problem was to solidify resistance to 4he

Germans aridrt(fsave Paris from capture. As it turned
PROVISIONAL Y- "'T
GOVERNMENT out, however, the military disasters were too great to be
OF THE THIRD retrieved by any eleventh-hour effort. The Germans
REPUBLIC.

, . , , , -

advanced to Pans, surrounded the city, and forced it

to capitulate in the early days of 1871. The surrender was followed

by an armistice during which the French^ people elected a national

agsgpably empowered to pass upon the terms of peace. This body,
chosen by manhood suffrage, convened at Bordeaux in February,
1871. Its members were elected for no definite term and tacitly

assumed unlimited powers. Most^Lthem were avowed monarchists

1 The causes of the Franco-German War of 1870 are too complicated for

narration here. They are set forth in all the general European histories of the

period.
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who had little interest in republican government and were strongly

opposed to radical changes ofjmy srt.
"^

The make-up of this national assembly was a grcgt disapgoint-
mcnt to thejradjcal elements^ especially in Paris. They showed

their resentment by setting up a revolutionary

government in the city, thus endeavoring to set Paris COMMUNE A

free Yfom control "By thlTnew national government.
RED

. . . ., , . INTERLUDE.
A brief but sanguinary civil war resulted and after

several weeks of hard fighting around Par^jthe_government of the

Commune (as it was called) came to an end. Thus the capital was

subjected to a double siege and capture within a single year, first

by German and then by French troops. The communist interlude

produced a reaction throughout France and made certain that the

Third Republic, if a republic at all, would be a definitely conserva-

tive one.

Having quelled the Commune, the national assembly was now
able to go ahead. Its first task was to complete the peace jiegotia-

and get them out of France. THE NA-

This unpleasant mission was entrusted to Adplphe TIONAL

Thiers, whom the assembly appointed chief executive ^^raiT
oT'Wance with the proviso that his authority might TERMS OF

be revoked at any time. Thiers became, in effect,
PEAGE '

temporary President of the Republic, while retaining his seat as a

member of the assembly. Under his direction the terms of peace
were arranged and ratified. The Germans annexed Alsace-Lorraine

and imposed a war indemnity of five billion gold francs to be paid

by the French government within five years. Portions of France

were to remain occupied by German troops until the last installment

had been paid. No extension of time was requested by the French,

and there were no attempts at evasion. The whole indemnity was

raised and paid in gold, or the equivalent of gold, within thirty-six

months from the signing of the treaty. This action stands in sharp
contrast with Germany's reparation procedure after the close of the

World War.

The assembly also turned its
attention^ to the task of framing a

new constitution, and here some serious difficulties were encountered.

With fT memhersh
jj^ of more, than 700 it was tOO FRAMINO

cumbrous a btxJyTbr constitution-maklngT A jjoajof- A NEW COH-

ity of its members, moreover, were monarchistsjor
STrruTION -

imperialists at heart, and did not desire a republic as a permanent



410 FRANCE

institution. These anti-republicans were. in sufficient numbers to

have adopted any sort of monarchical or imperial constitution if

they had only been able to agree among themselves. But^hey .werc^

divided some wanted a Boufbon monarchy, some an Orleans^

monarchy, and some a restoration of the Bonapartes. This disunion

enabled the republicans to keep control of the assembly, and in the

late summer of 1871 it passed the Rivet Law, so called,

LAW Twi).
bv which

Thigrs
was definitely named President of

the RepublicTwith the provision that both he and

his ministers should be responsible~to the assembly Joz all their

official acts. This action virtually committed the Third Republic

to the principle of executive responsibility after the English

fashion, Thiers continued to be a member of the assembly and

frequently mounted the tribune to advocate his own views,

thereby creating a rather anomalous situation a titular chief

executive trying to be prime minister and floor leader as

well.

For nearly two years France drifted along under this makeshift

arrangement, without a constitution and without any clear de-

cision as to her ultimate form of government. On
FACTIONAL . . , .

QUARRELS one occasion the assembly gave consideration to a
AND DEAD-

complete draft of a republican constitution but

rejected it by the solid vote of the monarchists who
were able to compose their quarrels for the moment. On the other

hand these monarchists were helpless when it came to uniting on an

alternative constitution. They could^agree to destroy but*not J;o

construct. ThierSj' as a member of the assembly,

became involved in these squabbles and in his im-

patience swung over to the republican side, urging
his own views so earnestly that the assembly,

right^of addressing it. When further friction developed he resigned

in a huff. The -assembly quickly accepted the resignation and in

his place chose Marshal MacMahon, whose term of office it sub-

sequently fixed .jit seven years . TvlacMahon was a soldier who had

risen to the highest rank inThe army under Napoleon III and his

election was everywhere regarded as a clean-cut victory for the

anti-republicans.

After MacMahon's election the assembly discussed various plans
for a monarchical or imperialist restoration, but could not agree

upon any of them although on one occasion it came very close to
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doing so. 1 Nor did there seem to be any chance that a republican

constitution could secure the support of a majority. In this dilemma

the assembly appointed a committee to prepare in-
< --- * ~" ~~ *

"*"
"

~, THE MAK-
diyidual resolutions (projets), in the hope that vari- SHIFT

ou7~questions relating to the form of government
CONSTITUTION

might be settled one by one. This proved to be a way
out of the difficulty and in 1875 the assembly was able to adopt,

one by one~~~a~"series of three "constitutional laws." Then, having
made provision whereby these laws might be easily amended, it

went out of existence. These_three jaws were all that the Third

Republic obtained in the way jof a constitution from this long=lived

assembly. They still form the constitution of France, if three un-

jointed laws can be called a constitution. 2

THE CONSTITUTIONAL LAWS OF 1875

The French constitution of 1875 differs from that of any ojjasr

nation. It is unlike the constitution of Grqat Britain because it

was drawn and put into force within a single year byv
.

---
. IT- ITS NATURE.

an authorized group of constitution-makers. It is

unlike^the Constitution of the United States in that it comprises
not one document but three. In form it is a piecemeal, half-hcajrted,

unfinished affair. These constitutional laws of 1875 bear visible

evidence of the spirit in which they were drafted. Their provisions

are poorly arranged and crudely worded. They are silent on many
matters of the highest importance, for example, the rights of the

citizens, the organization of the courts, the selection of the min-

isters, and even the method of constituting the Chamber of

Deputies.

It is not that Frenchmen are novices in the art of making

1 In the summer of 1873 a majority was in sight for a plan by which France
should again become a limited monarchy with a Bourbon (the Comte de Cham-
bord) on the throne, and an Orleanist (the Comte de Paris) to have the right of

succession. Everything was settled except the flag. The Bourbon claimant

held out for the old fleur-de-lis, while the Orleanists insisted upon retaining the

tricolor. On this flag question the whole plan foundered.
2 The Law of February 24, 1875, deals with the Senate; the Law of Febru-

ary 25 relates to the President, the Chamber of Deputies, and the ministry; and
the Law of July 16, 1875, explains the relations of the public authorities. The text

of these laws may be found in any collection ofmodern constitutions, for example,
in H. L. McBain and Lindsay Rogers, New Constitutions of Europe (New York,

1922), or in W. . Rappard and others, Source Book on European Governments

(New York, 1937), Part II, pp. 8-15.
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stitutions. At drafting and adopting constitutions they had, in

HOW IT 1875, more experience than any other European
DIFFERS FROM people. Between 1789 and 1875 France had no fewer

FRENCH^ than ^^constitutions, each of wKichTwas believed

coNSTiTu- by itslramers to be a monument of constructive
TIONS '

statesmanship and worthy of a long life. The con-

stitution of 1793, for example, was touted by its framers as a paragon.

It never went into operation. The Charter of 1814 was extolled

as a perfect copy of a perfect model. It died of anaemia when it

was only sixteen years old. The constitution of Iff48 was regarded

by the foundcrsjpftlre Second Republic as the last word in govern-

mental simplicity and effectiveness. It perished while still in its

swaddling clothes. The constitution of 1852 was heralded as an

instrument through which the old-time glories of France would be

revived. It brought the country to humiliation and civil war. The

constitution ofj875 differed from all its predecessors in that nobody
was proud of it, nobody~was willing to be its godfather, nobody

thought it would live, nobody regarded it as anything but an un-

worthy compromise. Its framers, for the first time in the entire

history of constitution-making, felt under obligation to apologize

for the shabbiness of their work.

But they builded better than they knew. Their jerry-built trio

of constitutional laws has lasted for a longer time than any of the

comprehensive and refined constitutions of earlier

days imperial, monarchical, or republican. This

constitution weathered the storm and stress of the

World War; it has now rounded out more than three-score years

and is still in vigor, although more pretentious constitutions in

neighboring lands, both north and south, have gone into the

discard.

What
jg fof* rpgfftflp for this? It is mainly to be found in the fact

that the constitution of 1875, unlike all previous French constitu-

tions, did not embody any system of political philos-

THE^LON-
F R

oghy anjdidjnot sacrifice practicality to principles,
GEVITY OF as previous, French constitutions had done. Nor did

coNSTrnfTOM^ it: attempt to make the frame of government hard and

fast. Rather it left a great array of things to be deter-

mined by statute, ordinance, custom, precedent, and growth in

other words "by time and habit" as Washington once said. It did

not wipe the old slate clean and begin anew: on the contrarv it
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retained all the govcrnmcnteJJgstitutions which existed prior to

1875, except insofar as they happened to be irreconcilable with the

new order. Nothing was needlessly abolished. There was no violent

break witK the past. There was no borrowing of institutions from

abroad. The constitutional laws of 1875 are Gallic in every line.

They fitted the needs of their day; they have proved easy to change
and to expand. Hence it has come to pass that the Third Republic,

born on the morrow of a great disaster, and speeded on its way by
men who did not wish it to live, has grown stronger with the lapse

of time. During the past twenty-five years of war and reconstruction

it has shown itself able to bear the heaviest strain that could be put

upon any government.

France, in JL&75, was tired of changing governments by coups

(Feta^and^ revolutions. The framers of the constitutional laws were

anxious to provide a non-violent way of shifting the , HOW
basis of the state""whenever it should become desirable. AMENDMENTS.

So they made the process of amgndrq^nt sirqplf> T

ARE MADE.

about as simple as it could be made without entirely abolishing the

distinction between t<rgjist^"^nna^ *Pf* "ordinary'' lays. The
French constitution may be amended at any time by action of

the two ^legislative chambers^ jthe Senate and the Chamber of

Deputies. In other words constitutional amendments and ordi-

nary laws are made by the sam^Jegislators, but not in the same

way.

""* ~*~ ~

Each chamber, when a proposal to amend the constitution is

put forward, decides whether it will go into joint session with the

other chamber to decide upon the proposal! If botn

chambers agree to a joint session the senators and

deputies repair to the great hall of the palace at

Versailles where they meet as a national assembly. Eaohjjgnator
and cach_doputy, has^

one equal vote, and an absolute majority Tn

joint session is essential. HEither chamber, oTToursfc, may dgcline

tojoin with the other in convoking a session of the national assembly,

and in this way each chamber has^a.,ye_to^n any constitutional

amendment that may be desired by the other. As a practical matter,

therefore, all amendments to tfie constitutional laws require a

majority of those present in each of the two chambers sitting sepa-

rately, as well as anv

absolute majority of the two chambers sitting

tqgether.

This means that the Constitution of France is much easier to amend
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than is the Constitution of the United States. The distinction between

constitutional and ordinary laws is still theoretically

raocEDUME^
maintained by the French, although it is not of much

BUT HAS practical importance. It takes a majority in both
SELPOM BEEN

chamDers to pass an ordinary law. The same majority

is virtually always sufficient to change any provision

in the constitution. la 1884 the national assembly adjopted
a con

stitutional provision stipulating that the republican form of govern-

ment must ncycrjfre fpade tfre ftuhjfft
f ar> am^^p^n^ but this

stipulation would be no legal barrier if a future national assembly
should decide to do what it forbids. There is no way in which a

sovereign body can limit its successors. The process oj* amendment
is easy, but this does pot mean that it has beer^ freely used. The

flexibility of the constitution obviates the need for frequent changes.

It is almost always so when a constitution is couched in general terms.

Since 1875, in fact, the constitutional laws have been amended

on three occasions only. The first was in 1879 when an amendment
substituted Paris for Versailles as the seat of govern-

AMENDMLNTS ment. Five years later (1884) one of the constitu-

HAVE BEEN tional laws the one relating to the organization of

the Senate was complftely revised. More specifically

it was provided that thelaw relating to the organization of the Senate

should no longer have the status of a constitutional law but should

be an "organic" law, which might be changed like any ordinary
statute. AnotheamndmLeiit, made at this same time, provided
that no member of the Bgurbon, ^rleanist^or Bonaparte family

should be^ettgible for election to the presidency. A third stipulated

that when the Chamber of Deputies- is dissolved a new^lection must

be ^eljj^^j^^^^rnnnt^.v Tn 1926 a provision was added to the

constitution safeguarding the integrity of a fund for amortizing the

national debt.

One of the terms used in the foregoing paragraph suggests the

question: What is an organic law? Wherein does it differ from an

CONSTTTU-

""

ordinary law? There is not much difference other

TIONAL, than a sentimental one. An organic law is one which,

ORDINARY
AND

although open to repeal or amendment by exactly the

LAWS same process as an ordinary law, is oievertheless
COMPARED.

regarded as more fundamental than a simple statute.

It deals with the framework or mechanism of government. It is,

therefore, of more than ordinary importance and has a sort of halo
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around it. It is not to be changed lightly or without good reason.

We have a few statutes in America which roughly correspond to the

organic laws of France; the statute of 1886 which establishes the

existing rules of succession to the presidency (in case of the death or

disability of both President and Vice President) is a good example.
Such laws, in France, regulate the method of electing senators and

deputies.
*

Legal^soyergignty
in France resides^ yvjth the national assembly,

that is, with the two chambers in joint session^ When the assembly
is convoked there are nojimitations upon what it may
do. The Senate, being the smaller of the two chambers, THE NA-

and hence liable to be outvoted in a joint session, has TIONAL
r-. . 1 ASSEMBLY.

always been reluctant to join in a convocation of the

assembly until definitely assured as to just what amendments are

to be considered. Yet if the national assembly should decide to go

beyond the specific amendments that it was convoked to consider,

there is nothing to prevent its doing so. For the assembly is the judge
of its own powers and no court can declare its actions unconstitu-

ti9nal. Its decisions do not require the approval of the President,

npr are they submitted to the people for ratification.

France, during the nineteenth, century, served as the world's

chief laboratory for political experimentation. The people tried

one form'oFgovernment after another, one constitu-

tion after another only to find themselves disillu-
' xl/VVJi

sioned. Roughly a dozen constitutions, trod on each AND FRANCE

other's heels"Ifiirmg the ninety years from 1785 to ^wF^"""*
1875. The world looked on and shrugged its shoulcfers.

fTwas a commonplace saying in England that Frenchmen had nei-

ther political sense nor sagacity, and that they didn't deserve a stabi-

lized government because they were too philandering in their politi-

cal fidelity to give any form of government a fair chance. Sixty years

ago people were amused by the story of a young tourist who went

into a Paris bookshop and asked for "a copy of the French constitu*

tion." The old bookseller glowered at him above his spectacles

and said, "My son, we don't sell periodical literature here. Go to

a news stand!"

There would be no point in that witticism today. For sixty-odd

years France has lived under one constitution, one form of govern-
ment. 'Her people have shown no sign of wavering from the republi-

can cause. The republic, apparently, is here to stay, although in
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these days of world-wide ferment there is no predicting how long

or how short the life of any government will be.

GENERAL HISTORY. A good brief account of the period 1789-1871 is
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1892), lmile Bourgeois, History of Modern France (2 vols., London, 1919),

and J. S. C. Bridges, History of France (Oxford, 1929). For greater detail

reference may be made to E. Lavisse, Histoire de France (6 vols., Paris, 1901-

1911) and the volumes on the Histoire de France contemporaine by the same

editor.

THE THIRD REPUBLIC. On French political history since 1871 reference

may be made to Gabriel Hanotaux, Contemporary France (4 vols., New York,

1903-1909), Jacques Bainville, The French Republic, 7870-1935 (London,

1936), C. H. C. Wright, History of the Third French Republic (Boston, 1916),

J. C. Bracq, France under the Republic (New York, 1916), J. Labusquiere,

La tromeme republique, 1871-1900 (Paris, 1909), A. Z6vaes, Histoire de la troi-

sieme republique (Paris, 1 926), and Raymond Recouly, La troisieme republique

(Paris, 1927). This last-named volume contains bibliographical references

at the close of each chapter.

FRENCH CONSTITUTIONS. The various French constitutions from 1789

to 1875 may be found in F. M. Anderson, Constitutions and Other Select

Documents Illustrative of the History of France (2nd edition, Minneapolis, 1908),

and 'in Duguit and Monier's Les constitutions et les principales lois politiques de

la France depuis 1789 (5th edition continued by R. Bonnard, Paris, 1931).

The problem of constitutional overhauling is discussed in M. Ordinaire, La

revision de la constitution (Paris, 1934). Details relating to the framing of the

constitutional and organic laws of the Third Republic may be found in

A. Bertrand, Ongines de la troistime republique (Paris, 1911), J. Simon, Le gou-

verncment de M. Thiers (Paris, 1 1898), E. Pierre, Les lois constitutionelles de la

republique Fran^aise (Paris, 1889), and Paul Deschanel, Gambetta (Paris, 1919).

PRESENT GOVERNMENTAL ORGANIZATION. General works on contemporary
French government are W. L. Middleton, The French Political System (New
York, 1933), L. Trotobas, Constitution et gouvernement de la France (Paris,

1930), H. Morrison, The French Constitution (London, 1930), G. Benoist,

Les lois de la politiquefranqaise (Paris, 1928), Robert Valeur, "French Govern-

ment and Politics" in R. L. Buell, editor, Democratic Governments in Europe

(New York, 1935), pp. 261-556, E. M. Sait, The Government and Politics of

France (New York, 1920), Raymond Poincar6, How France is Governed (New
York, 1913), andJoseph Barth61emy, Le gouvernement de la France (2nd edition,

Paris, 1924).

An important volume on The Government of France by W. R. Sharp is

announced for early publication.

See also the references at the close of Chapter XXIII.



CHAPTER XXIII

THE PRESIDENT OF THE REPUBLIC

The old kings of France reigned and governed. The constitutional king . . .

reigns but does not govern. The President of the United States governs, but

does not reign. It has been reserved for the President of the French Republic
neither to reign nor to govern. Sir Henry Maine.

The presidency of the French Republic has been the butt of many
epigrams at home and abroad. Clemenceau, who held the prime
minister's post during the closing months of the World

War, once declared that there were two things for

which he could never find any reason, to-wit, "the

prostate gland and the French presidency." And the Abb6 Lan-

taigne, more savage in his characterizations, once dismissed the

presidency from his writings as "an office with the sole virtue of

impotence." Its incumbent, he said, must neither act nor think; if

he docs either he stands to lose his throne.

Yet in spite of all this badinage the fact remains that the President

of the Republic is the supreme representative of the executive power
in France. He is the chief of state and holds the

highest political honor that a great nation can bestow.

He sits in the seat of Bourbons and Bonapartes. He
is the titular Commander-in-chief of the armed forces on land, at

sea, and in the air. He is the first citizen of the Republic. It may be

quite true that the office does not carry powers commensurate

with its dignity, but it is none the less a post wliiih the moat fMmuuU
statesmen of France have sought and are seeking.

THE PRESIDENTIAL OFFICE

The President of the Republic is not clcctcdj^y the French people.

He is chosen by an absolute majority of the two chambars^oTlthe

French parliament, sitting together as a national CHOSENBY

asserriblyi The idea of having the president elected THE NATIONAL

by popular vote did not find favor with the men who ASSEMBLY -

framed the French constitutional laws of 1875. They retained too

vivid a recollection of what had happened in 1848, when the people
417
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were stampeded into electing a president whose chief ambition was

to scuttle the republican form of government and* turn France into

an empire with himself at its head. It is to be remembered, moreover,

that the assembly which adopted these constitutional laws had al-

ready elected two presidents, Thiers and MacMahon. Hence they

did not establish a new office in 1875 but merely formalized the

powers of an office that was already in existence.

The presidential term is seven years,, and there is no legal barrier

to reelection. Nor is there any popular sentiment against choosing

TERM AND a president to succeed himself. But a reelection has

REELIGIBIL- taken place on one occasion only, although on two
ITY '

other occasions a president would probably have

been named for a second term had it not been for his own dis-

inclination to continue in office. 1 Thus the tradition against too

long a presidential tenure seems to be ripening in France, as it has

done in America, by the aid of voluntary declinations.

The procedure by which the national assembly chooses the pres-

ident is laid down in the constitutional law of 1875. Briefly it is

as follows: At least one month before the expiration

ELEanoN
OF

f h*s term t^ie president must summon the two

chambers into joint session as a national assembly.

If for any reason he fails to do this, the two chambers are directed

to meet of their own accord fifteen days before the expiration of

the presidential term. In case the presidency should become vacant

by the death or resignation of the incumbent before the expiry of

his seven-year term (as happened on six occasions) the two chambers

convene immediately without any formal summons and proceed
into joint session as a national assembly. The joint session is held

at Versailles in a wing of the great chateau erected by Louis XIV.
The election takes place without nominations, speeches, or discus-

sion. This does not mean, however, that there is no manoeuvering,

bargaining, lobbying, and bloc-making in advance
THE CAUCUSES

/ i rr^i

WHICH of the meeting. There is a great deal of it. Caucuses
PRECEDE THE of the various party-groups are held and alliances

are made among them. As will be indicated later,

1 The list of presidents, with their terms of office, is as follows: Thiers, 187l-

1873; MacMahon, 1873-1879; Grevy, 1879-1 886, 'second term, 1886-1887;

Carnot, 1887-1894; Casimir-P6rier, 1894-1895; Faure, 1895-1899; Loubet,
1899-1906; Failures, 1906-1913; Poincare, 1913-1920; Deschanel, 1920;

Millerand, 1920-1924; Doumergue, 1924-1931; Doumer, 1931-1932; Lebrun,
1932-



THE PRESIDENT OF THE REPUBLIC 419

there are many political factions in France, but no one of them is

strong enough to command a majority in the national assembly.

So they try to form combinations and agree upon rival candidates.

Usually, but not always, the race gets narrowed down to two leading

contestants, each supported by a bloc of party-groups, and the

assembly merely makes its choice between these two. There is no

popular campaign such as takes place in the United States, no pri-

maries or nominating conventions, and no appeal by candidates

to the rank and file of the voters. Were any candidate to make his

appeal to the people the national assembly would resent his doing
so. The voters in France have no share in the election of the chief

executive except insofar as they may, by the influence of public

opinion, bring pressure to bear on the action of their senators and

deputies.

This system of election does not ordinarily lend itself to the selec-

tion of strong, aggressive personalities. The successful candidate

must be someone upon whom enough senators and EFFEGT OF

deputies of varying preferences can agree and it THL SYSTEM

is not the habit of compromisers to pick strong men.' CAUSER OF

Clemenceau once said ironically that he favored a THE

certain candidate because of his "complete insignifi-
CANDIDATES -

cance." Vigorous leaders, with minds of their own, do not make

good candidates under a system of election by party blocs. Nor,
if elected, are such men likely to make good presidents as the history

of the Third Republic has shown on at least two noteworthy oc-

casions. 1

So the actual election, under ordinary conditions, is merely a

dignified ceremony. The senators and deputies, on the day ap-

pointed, troop out from Paris to Versailles. The
national assembly convenes in its great hall, and is

called to order by the president of the Senate. Not

infrequently the president of the Senate is himself one of the can-

didates for the presidency, but he takes the chair alj the same. The
French see nothing incongruous in having one of the rival candidates

preside over a session at which his own election or defeat is to be

determined. An urn is then placed on the tribune (a platform from

which speakers address the assembly when it meets to discuss con-

stitutional amendments), and the names of all the senators and

1 In the case of President MacMahon (1877) and President Millerand (1924).

See below, pp. 422-423, 426-427.
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deputies are called by a herald. Inasmuch as there are nearly nine

hundred senators and deputies in all, this solemn calling of the roll

consumes a good deal of time. As each member's name is reached

he walks to the tribune and formally deposits in the urn a slip of

paper bearing the name of his choice for the presidency.

Any French citizen is eligible to be chosen unless he has been

deprived of his political rights by the judgment of a court, or unless

he is a member of a family that has reigned in France
EXCURSIONS. . ... i r ,

during the royalist or imperial epochs. This last-

named exclusion was added to the constitution by one of the amend-

ments of 1884. It was dictated, of course, by the fear that some

Legitimist, or Orleanist, or Bonaparte might manage to get himself

chosen president and thereupon repeat the coup d'etat of 1851. The
constitution does not expressly exclude women from being elected

to the presidency; but as yet there is no woman suffrage in France

and the national assembly contains no women members.

Official tellers, whose duty it is to count the ballots, Are drawn

by lot from the entire membership of the assembly, and in an

FIRST AND adjoining room they commence their work as soon

SECOND as the last name has been called. If, when the result
BALI.OTINGS. ^ ^ VQfc

.

g announcecj ?
j t appears that someone

has received an absolute majority of all the votes cast, he is forthwith

declared elected; but if no one has met this requirement of an ab-

solute majority, the assembly proceeds to ballot a second time, and

if necessary it keeps on balloting like an American party convention

until a choice is made. As a rule, however, the first ballot is de-

cisive, because a sufficient bloc has been pledged in advance. On
only three occasions has a second ballot been necessary, and in no

case has the assembly had to ballot a third time. 1 The newly elected

president is then installed at-the close of his predecessor's term, but

if he has been chosen to fill an unexpected vacancy he takes office

at once, for there is no vice president in France. 2 In the interval

between the death or resignation of one president and the installa-

tion of his successor the council of ministers is vested with the chief

executive power and exercises it by the issue of ministerial decrees.

Judged by the honors accorded him at his election and there-

1 Second ballots were required to reflect GreVy in 1886, to elect Faure in

1895, and to elect Poincar* in 1913.
' When chosen to fill an unexpected vacancy a president does not merely

serve for the unexpired term. He serves out the full seven yean.
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after, the President of the Republic is a very exalted personage.

He is saluted by one hundred guns (the President of HONORS AND
the United States gets only twenty-one) ;

he travels in EMOLUMENTS

de luxe_trains and glittering brigades of French troops
OF THE OFFICE *

turn out to be reviewed by him wherever he goes. He has all the

homage that is accorded to royalty in monarchical countries. During
his term he has the use of the Elyse'e Palace as an executive mansion,

and of the Chiteau de Rambouillet as a country residence; he is

provided with a presidential box at the opera and has other per-

quisites of various sorts. His salary is 1,800
?
000 francs per annum

(about $70,000 at the present rate of exchange) with an equal amount

for household and travelling expenses.

THE LINE OF PRESIDENTS

The Third Republic has had fourteen presidents in sixty-six years

(1871-1937), so that although the legal term is seven years (with

eligibility to reelection) the actual average has been less than five

years. Casimir-P6rier and Deschancl resigned after holding office

for a few months only. Four others resigned after varying periods

of service Thiers, MacMahon, Grevy, and Millerand. They
were virtually forced out of office by the action of hostile parlia-

ments. Three presidents died in office Carnot, who was assas-

sinated in 1894, Doumer, who met the same fate in 1932, and

Faure who died suddenly when his term was a little more than

half completed. Only four presidents have closed their tenure of

office otherwise than by death or resignation Loubct, Failures,

Poincar, and Doumergue. Thus the presidential office has been

closely associated with personal and political vicissitudes.

What manner of men have these fourteen presidents of the

Republic proved themselves to be? Like the elective chiefs of state

in other countries they have been of varying quality.
1

BRIEP

Some have been strong-willed and capable; others SKETCHES OF

mere figureheads; others, again, would be hard to
rHEW -

rank in either category. In comparison with American presidents

since 1871 there is no one since Thiers who ranks up to the level

of Cleveland or Wilson in ability, world reputation, and states-

manship, Whether, on the other hand, the Elysee has sheltered

1 A clever portrayal of the French presidents, by Professor Albert Gu^rard,
under the heading, "In the Realm of King Log/' may be found in Scribner*:

Magazine for February, 1925.
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more mediocrities than the White House during the past sixty

years is an arguable question, although hardly worth the arguing.

Adolphe Thiers, the first of the French presidents, was a notable

figure, qualified both by personal capacity and long political

experience for the highest office in any land. He had

keen a prime minister in the reign of Louis Philippe
and was one of the great historians of the nineteenth

century. His patriotism and his devotion to the interests of France

were beyond question, as was shown in his handling of the peace

negotiations in 1871. Conservative in temperament he was not an

avowed republican at the time of his election, but he became one

before he resigned the office in 1873. The Republic owes a great

deal to Thiers, for he tided it through a very critical time.

As successor to Thiers, the assembly elected a man of altogether

different stripe, a soldier of Irish ancestry, a marshal of France and

a protege of Napoleon III, by name Patrice-Maurice

MacMahon. The Hibernian flavor of this name
calls for a word of explanation. MacMahon's ances-

tors emigrated from Ireland to France in the seventeenth century.

Their descendants became thoroughly Gallicized, but apparently
did not lose any of their traditional Celtic fondness for war and

politics. Marshal MacMahon made his reputation in the Crimean

War and in the War of 1859. Later, he held a high command in

the Franco-Prussian War of 1870, but was wounded before the

Sedan disaster came. After the war he put down the Commune
in Paris.

The election of MacMahon was dictated by the royalists and

imperialists in the hope that it would be a prelude to the extinction

REASONS f ^c Republic. No one imputed to MacMahon
FOR HIS the ambition to set himself upon a throne, but it

ELECTION.
was jy t ^at he would readily make way for a king

or emperor if a good opportunity should arise. But although frankly

an anti-republican, MacMahon had too high a sense of personal

honor to engage in any royalist coup (Fetat, and the hour of destiny

kept postponing its arrival. So the election of MacMahon, as it

turned out, was not a prelude to the overthrow of the Republic,
but a death-blow to royalist ambitions.

This brave soldier made a better showing on the battlefield

than in the executive chamber. He was blunt, imperious, domineer-

ing. Eventually (1877) he came into controversy with the Chamber
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of Deputies by virtually repudiating the principle of ministerial re-

sponsibility.
1

Urged by the anti-republicans to strain
HIS CONFUCT

his powers a bit, he endeavored to install and WITH THE

keep in office a ministry which did not have the
CHAMBER -

Chamber's confidence. Thereupon the fiery Lon Gambetta,
leader of the republicans, declared that MacMahon must either

''give in or give up." And when the Chamber undertook to make
the old soldier give in he had neither the desire nor the unscrupulous-
ncss to put through a military coup d'etat as his imperial master

had done a quarter of a century before. The breaking AND HIS

point was reached in 1879 when the Chamber asked RESIGNATION

him to dismiss from the army certain of his former v1879'-

comrades-in-arms who were suspected of being too strongly Bona-

partist in their affiliations. Thereupon he resigned from office,

a year before his term would have expired.

The next president, Jules GreVy, was neither a scholar nor a

soldier but a typical bourgeois and a moderate republican. His

election indicated that the Third Republic was

getting set. Grevy was a lawyer by profession, seventy-

two years of age at the time of his election, shrewd,

cautious, slow-moving, and close-fisted to a degree that soon became

proverbial. His tenure of the presidential office was a lively one

because the Chamber kept upsetting his ministries one after another.

Thereupon the trouble-makers came to the front, particularly the

redoubtable General Boulanger of whom more will be said a little

later. 2 For a time it looked as if France might again pass under the

aegis of a military dictator. Grevy was neither popular nor positive,

but his native astuteness enabled him to hold the fort. He even

managed to secure his own reelection in 1886, mainly because no

strong candidate appeared in the field against him. But his second

term was of short duration, for the Wilson scandals forced his

resignation before the close of 1887. 8

Gravy's successor was a "dark horse" among the presidential

candidates. As none of the leading contestants seemed likely to

obtain a majority the leaders compromised upon
Sadi Carnot, a civil engineer by profession and a

former minister of public works. Carnot was the

heir to a historic name, his grandfather having been the "organizer

1 See also below, p. 432. *
Below, pp. 510-5P

8 For a brief account of these scandals, see below, p. 509.
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of victory" during the Great Revolution. A cultivated, industrious,

and well-intentioned statesman of fair ability, his chief desire was

to avoid political strife. But in this he did not succeed. The Bou-

langer agitation, the Panama scandals, and other high explosives

shook the country. Radicals and revolutionaries used the oppor-

tunity to stir up trouble. France was overrun with demolisscurs.

The air became surcharged with rumors of bribery and corruption,

involving everyone from ministers down. The whole country
seethed with restlessness. Presently one anarchist threw a bomb
into the Chamber of Deputies; another stabbed the president and

killed him. These outrages brought the nation back to its senses.

The murder of Carnot was followed (as such tragedies always

are) by a wave of popular indignation. The country rang with

THE REACTION demands for law and order, for a suppression of

AFTER HIS radicalism, for the application of the iron hand.
DEATH.

There was a reaction to conservatism, and on the

crest of this wave a leader of the conservatives was swept into the

presidency. This new incumbent was Casimir-P6rier, a statesman

of high reputation for energy, one whose ancestry, social position,

and affiliations seemed to provide a sufficient guarantee that he

would be a safe and sane chief executive.

Casimir-Perier was no neophyte in French politics, for he had

already served as president of the chamber and as prime minister.

ke was to niasterful a man to content himself withCASIMIR-
PE"RIER a career of inactivity. When the country settled
(1894-1895). k^ to

-

ts normai routine he chafed in his narrow

cage. "I cannot reconcile myself," he said, "to the impotence to

which I am condemned." Moreover, he was a very sensitive man
and could not bear the barbed criticism which it is the habit of the

French newspapers to slower upon men in high public office. The

Dreyfus affair, which now came to the front, also worried him

greatly.
1 Not having sought the presidency, Casimir-Perier saw

no reason why he should worry himself to death in an office which

had turned out to be so distasteful to him. So he resigned and was

out of the presidency within six months from the date of his election.

For the second time in a twelvemonth the national assembly was

convened to choose a president. On the first ballot

(i89*-i899).
t^ie radicals were united while their opponents
were not. But the latter closed up their ranks on

1 Sec below, pp. 512-513.
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the second ballot and secured the election of Felix Faure. A man of

humble birth, he had risen by his own diligence to be a wealthy

shipowner and a member of the ministry. He was known to be a

cautious man, and the juncture called' for extreme caution, because

the Dreyfus case was now turning the whole country into a bedlam.

The new president disappointed his friends by allowing himself

to be drawn into this bitter controversy, but before it was over he

died suddenly, and the Paris gossips added "mysteriously," although
there appears to have been no real basis for the rumor that Faure

was poisoned by his enemies.

The next three presidents, Loubet, Fallieres, and Poincar6,

served out their septennates without mishap. Together their terms

covered the first two decades of the new century.

Loubet and Fallieres were unaggressive, self-effacing

men who had risen from the ranks of the peasantry.

Both had singularly uneventful terms in office, for

the grave dangers which had threatened the very

existence of the Republic in its earlier days were no longer to be

feared. Loubet was occasionally suspected of having opinions of

his own, but they never emerged from beneath his tall silk hat.

Fallieres revived at the executive mansion the bourgeois virtues

of economy and thrift, just as Calvin Coolidge did in the White

House twenty years later but with this difference, that Coolidge
was admired by his countrymen for it while Failures got himself

cartooned as the country's champion tightwad.
1

Being a sensible

old fellow, he rather enjoyed it.

The choice of Raymond Poincare in 1913 was fortunate. His

great abilities were a godsend to France when he found himself

faced with the task of carrying the presidency through
the World War. There were times, during this great

conflict, when "defeatism" seemed to be on the

point of getting the upper hand in France. A weak personality

in the Elys6e during those years would have been a catastrophe.

But Poincar6 was a steadying influence to the end.

1 On one occasion, it is said, he subscribed a thousand francs to a relief fund

after a catastrophe had occurred in one of the French cities. Madame Fallieres

reproved him for this largesse, whereupon the President retorted that he was

going to even things up by cancelling, on account of the disaster, a scheduled

reception at the Elysee. "So I am still ahead of the game," he chuckled, "J*y
gagne encore,** and the expression was seized upon by the chansonniers in every
Parisian cabaret.
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On his retirement it was generally assumed that the octogenarian

Clemenceau, known as "Old Father Victory" by reason of his having
served as prime minister during the closing year of the war, would

be chosen as his successor. But Clemenceau was an anti-clerical

and in his long political career had left a long trail of bruised enemies

behind him. These now united to encompass his defeat. They
succeeded in forming a bloc behind a rival candidate, Paul De-

schanel, and elected him. So the Old Tiger went his way, while the

booming of guns welcomed the accession of a journalist-statesman

from the next generation.

The new president was young, brilliant, aggressive, and popular.

But unhappily his tenure of the office proved to be even shorter

and more tragic than that of Casimir-Perier had been.

^ mental breakdown came upon him with mystifying

suddenness and snatched away the prize which he

had labored many years to gain. The first public intimation of it

came when the President of the Republic was found, early one

morning, trudging along the railroad track in his pajamas. He had

leaped from a train. They, sent him to Rambouillet to recuperate,

and he walked out into a lake. Then his friends persuaded him to

resign. He was in office but a few months and died soon after he

left it.

As his successor the assembly chose Alexandre Millerand, a

publicist who had figured prominently in French political life

for more than twenty years. He had begun his career

as a socialist, but later antagonized his socialist

friends by entering a bourgeois ministry. There-

after his rise was steady; he eventually became prime minister and

gained the confidence of the conservative elements in the Chamber.

Although a heavy, sleepy-eyed, ill-garbed man in appearance
there was nothing sluggish in MillerancPs mentality, as France

soon discovered. He was a man of ideas and of action, although
his ideas were not always sound nor were his actions always wise.

Millerand began his term with a declaration that the powers
of the president ought to be increased. The presidential office,

HIS PARTISAN- ^e believed, ought to be approximated to that of

SHIP AND THE the United States. There was nothing new or startling
RESULTS.

about this: other president? had said it before. But

Millerand intimated that he proposed to put his theory into prac-

tice. The opportunity, however, did not arise for a few years because
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Poincare had come back into office as prime minister and the two

found it easy to work amicably together. The relations between

them became so close, in fact, that the, president drew upon himself

the hostility of all Poincare's opponents. They felt that this close

alliance with the prime minister's "national bloc" was not in keep-

ing with the political neutrality which the French constitutional

system expects the chief of state to maintain.

Accordingly, when Poincare lost control of the Chamber at the

elections of 1 924, the incoming Left bloc insisted that the president

as well as the prime minister must resign. Millerand at first declined

to comply with this demand, but he found that no ministry possessing

the confidence of the Chamber could be formed so long as he retained

the presidency. There was nothing to do but accept the situation

and relinquish his office. In his place the national DOUMERGUE

assembly elected Gaston Doumergue, presiding officer DOUMER, AND

of the Senate, a colorless figure with a negative polit-
LEBRUN -

ical record. He served out his term without misfortune and in

1931 gave way to Paul Doumer who was assassinated about a year
after his election. The chambers, in joint session, then chose for the

presidency Albert Lebrun who had also placed himself in line by

serving as the presiding officer of the upper chamber.

It will be seen, therefore, that men of all sorts have held the chief

executive office in France, as they have done in America, and are

likely to do in any republic. King Log and King
ri i i 11111* T v ^VHY SO FE^V
Stork have both had their turn. In France, as in GREAT AND

America, the_^r||dc^cpmplain_ that great and striking
STRIKING

men are ignored for mediocrities. Gambetta, Ferry,

Dupuy, Waldeck-Rousseau,~*~ari"d"Clemenceau failed to reach the

Elysee, even as Webster, Clay, Calhoun, and Blaine failed to reach

the White House. The reasons are much the same in both countries.

Strong aggressive personalities do not usually make good candidates,

By being strong they incur the suspicion of the party leaders. By

being aggressive they create too many centers of antagonism. Party
leaders prefer "safe" men who will not insist upon coloring the w;hole

government with their own individuality. In France this is almost

necessarily the case, for the experience of President Millerand

showed that partisanship is wholly out of place in the presidential

office. A man of strong political convictions will inevitably try

to govern, which is what a French president is not supposed
to do.
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The Fathers of the Third Republic made a mistake when they

provided, on the one hand, that the president should be chosen

by the representatives of the people and on the other
THE ANSWER .,,, ,,,, f i

is IN THE hand that he should have only nominal powers.
NATURE OF Under such an arrangement there are only two
THE POST, . .11, .11 i i

alternatives either that weak men will be chosen,

or that strong men will make trouble. To obtain capacity in any

public office you must bestow power. If a country insistf upon hav-

ing a figurehead as its titular chief executive the best way tp secure

him is by obeying the law of primogeniture. There is some danger
that even by taking the eldest son of an eldest son you will occasion-

ally obtain someone with a will of his own (as Great Britain has

recently discovered), but the danger is less by this method than by

any other.

THE PRESIDENT'S POWERS

If the French president is not expected to govern, what are his

powers? In general they are surprisingly like those of the English

king. He summons the two chambers of parliament;
F

he may propose laws; he has a suspensory veto on

PRESIDENT: laws passed by the French parliament; he appoints

(a) IN FORM a^ *^ higher officials; he negotiates treaties; he sees

that the laws are executed; he is the commander-in -

chief of the army and navy; he has the power of pardon; and he

may dissolve the Chamber of Deputies if the Senate concurs, but

there has been no such dissolution for nearly half a century.

All these powers are given him by the constitutional laws of

France, subject only to one proviso, namely, that they shall be\

,.. exercised by him on the advice of responsible minis-
(b) IN FACT. ^ ; . .

^ '

ters. But this proviso is an all-important one. It is

so important, indeed, that its insertion makes all the difference i

between real power and the mere shadow of it. Those who have '

studied the'government of England will understand that proposition

readily enough. The provision for ministerial responsibility means

that France has the parliamentary type of government like England,
and not the presidential type of government like the United States.

Every official act of the French president must have a ministerial

countersignature. Thejmly^dpcument that does not require it is

his lett^pTr^^
To the mind of the average American the term republic suggests
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a particular form of government, namely, thej^tithesisjpfmonarchy.

Anything that calls itself a republic, most Americans

seem to think, must be something like the American ANALOGY.

republic. But there is no magic in terminology.

You can have a republic that is a monarchy in everything but name.

And that is the sort of republic which the French people have chosen

to'seTup. It is a unitary jepubliCj^whglly unlike that of the United

States, which is FeHeral. It is a parliamentary republic, wholly
unlike that of the United States, which is presidential. It is a re-

public without a system of checks and balances. It is a republic

without a bill of rights, without woman suffrage, without the distrac-

tions of a presidential campaign every four years. The student of

comparative government will learn more about France from England
than from the United States.

The President of the French Republic summons the Senate and

the Chamber of Deputies for their annual sessions, and prorogues
them when their work is done. Both of these things he

does on the advice of his ministers. ^ Bqt if he fails to RELATION TO

convoke them prior to the second Tuesday in January,
THE

the two chambers meet of their own accord. And their

sessions must not be brought to an end by the president until they
have sat for at least five months. Meanwhile he may adjourn the

chambers, but not for more than a month at a time and not more
than twice in the same session. All this, of course, differs essentially

from American practice, for the President of the United States

does not regularly summon, adjourn, or dissolve either branch

of Congress. >

The constitutional laws of 1 875 give the French president the

right to initiate proposals of legislation; but this means nothing,
for he can only initiate through his ministers. And it

l THE
is simpler for the ministers to bring in the proposals INITIATIVE IN

directly. The president does not address either of the
LAWMAIUNO -

two chambers in person, but he may communicate with them by
sending messages to be read from the tribune by some member of

the ministry. No president during the past fifty

years, however, has sent such messages except to

express thanks for his election or to announce his

resignation. There would be no point in his sending a message of

any other sort for it would have to be countersigned by a minister;

which means that it would amount to nothing more than a ministe-
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rial communication. The French president's initiative in lawmaking
is of no greater importance, therefore, than that of the English king.

The French constitution also gives the president a suspensory

veto power. When a law has been passed by both branches of the

2 THE French parliament it
does^not go into effect at once.

SUSPENSORY ! It must be officially promulgated, that is, published
VETO *

! by the president and declared to be in force. This is

ordinarily dine within one month, but if parliament designates

the law to be urgent the president must promulgate it within three

days. If, however, he disapproves the measure, he is empowered
~to~ withhold promulgation and return it to the chambers for recon-

sideration. Then, if they stand their ground, he must promulgate
the measure at once. No two-thirds vote of the chambers is necessary

in France, as in the United States, to override the president's veto.

The suspensory executive veto in France is of no consequence
because it is never exercised. No president since 1875 has sent

back any measure for reconsideration, and it is not

EXERCISED.
R

likely that any president ever will. The reason is

that he could not take such action except on the advice

of his ministers, and these ministers are in control of the French

parliament, otherwise they would not be ministers. So, if the minis-

ters disapprove a measure they oppose its passage in the Chamber
of Deputies, and if they do not succeed in defeating it they resign

from office. They could hardly let such a measure pass both cham-

bers and then advise the president to send it back for reconsideration.

The insertion of the suspensory veto power in the French constitu-

tional law of 1875 indicates that its framers did not clearly under-

stand the implications of ministerial responsibility. At any rate the

President of the Republic promulgates every law as a matter of

routine.

All this must -not be understood to imply, however, that the

French executive has no share in the process of lawmaking. The

3 THE president neither proposes laws nor vetoes laws; but

ORDINANCE his office has a very considerable part in the elabora-
POWER.

t on Of jawg after they are passecj. This is because there

has been developed in France a form of legislative activity with which

Americans are also becoming familiar, namely, the practice of

supplementing laws by the issue of ordinances, decrees, executive

orders, and administrative instructions. The laws passed by the

French parliament are usually couched in general terms. They do



THE PRESIDENT OF THE REPUBLIC 431

not try to include every detail or to provide for every contingency

that may arise. On the contrary, they lay down certain broad

principles and leave the details to be supplied by executive decrees

issued in the name of the president.
1

These presidential decrees must not, of course, modify any sub-

stantive provision of the law; but so long as they keep within its

general phraseology they can stiffen or liberalize
, , .; A , i

THEIR SCOPE.
the details at will. Any controversy as to whether the

ordinance is out of harmony with the general provisions of the law

goes to the highest administrative court for decision, that is, to the

cqimcil of state. 2 And as a safeguard against later invalidation all

ordinances of public administration are now submitted to the

council of state for scrutiny before being promulgated. All this

gives""the executive a good deal of influence upon the details of

legislation although one should hasten to add that the president

himself takes no responsibility for the drafting of decrees or ordi-

nances. The work is done by his ministers, or, more accurately, by
subordinates of the ministers.

For the most part the French parliament has been disinclined to

confer broad discretionary powers upon the executive branch of

the government. But it has done so at times, especially in emergent
situations. The most recent occasion was in the springjgf^1937

when the Chautemps .ministry demanded and obtained, for a

limited period, the right to issue decrees without the necessity of

keeping them within the bounds of existing laws. A critical situation

in French public finance seemed to make the exercise of such powers
desirable.

Americans who go to France have observed the billboards covered

with affiches, embodying decrees issued by ministers, prefects, sub-

prefects, mayors by officials of all ranks from the EXECUTIVE

president down. This leads them to remark that the LEGISLATION

French appear to have a free-for-all scheme of law-
IN AMERICA -

making, and congratulate themselves that there is nothing like

that in the U.S.A. But they are wrong. There is a good deal of

it in the United States. Congress leaves a great many things to

be settled by executive orders and regulations. Take the immigra-
1 Most of the general statutes conclude with some such provision as this:

"An ordinance of public administration shall determine the measures appropriate
for securing the exercise of this law." Sometimes the provision is more specific
in prescribing the scope of the ordinance.

* See below, Chapter XXX.
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tion laws, the postal laws, the laws governing interstate commerce,
the federal tax laws, and the whole category of "new deal" laws

that have been enacted during the past half-dozen years. Executive

orders in the United States are not posted upon the billboards, but

there are whole volumes of them, as every lawyer knows. When the

secretary of the treasury, "by order of the President," issues a set

of rules with reference to the reporting of incomes for taxation, he

is doing precisely what the French ministers do by ordinance or

decree. Executive orders and regulations are rapidly becoming as

plentiful in America as in Europe.
The President of the French Republic, with the approval of the

Senate, has power to dissolve the Chamber of Deputies at any time,

4. THE POWER kut on^v *n one instance has there been such a dis-

ro DISSOLVE solution. This was on the occasion of the famous
THE CHAMBER. .

}n 1877 when president MacMahon ap-
THE AFFAIR OF pealed to the country in the hope that it would support
MAY 16. j^ attempt to keep a reactionary ministry in power.

But the country refused to uphold the president's action and by so

doing ultimately fprced him to resign.

Thereby was established the principle that a president who dis-

solves the Chamber gives his own tenure of office as a hostage to

THE DOCTRINE SUCCCSS- If & ministry cannot retain control of a

ESTABLISHED majority in the Chamber of Deputies it must not,
THEREBY.

according to the usages of French government,
advise the president to dissolve the Chamber and hold a new elec-

tion. It is not the custom in France, as in England, to regard the

ministers as having a right to appeal from the Chamber to the electo-

rate. Frenchmen regafd*-seit-actlori as having the flavor of a coup

cFetat. So, if a ministry loses control of a majority in the Chamber,
it must resign. On the other hand, if it should advise a dissolution

while still retaining control of the Chamber, the president would

have to proceed in 'accordance with this advice, and seek the Senate's

concurrence; but it is hard to imagine a French ministry doing any-

thing of the sort.

All civil officials, all officers of the army and the navy, are ap-

pointed in the name of the president. But the actual appointing

5 THE power resides in France just where it resides in

APPOINTING England. In neither country is there any personal
POWER.

discretion on the part of the titular chief executive.

In France all the higher officials of administration are,nominated to
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the president by his ministers, and are then formally appointed by

presidential decree. It is true that the president sometimes recom-

mends certain candidates to the favorable attention of the ministers,

just as any citizen of the Republic has the right to do; but the min-

isters are under no obligation to heed his recommendations. An

appointment is virtually made when the ministers agree on it, and

sometimes it is publicly announced before the presidential decree

has been prepared. Casimir-Perier, during his short and fretful

term of office, complained that his first knowledge of high appoint-

ments occasionally came to him through the morning newspapers,
the ministerial nominations reaching him later in the day.

Appointments to subordinate posts are made by individual

ministers who themselves sign and promulgate the decrees of ap-

pointments. The presidentptnt the advice^ -of -his SUBORDINATE

ministers, may also remove officials from office, APPOINT-

subject to a few constitutional^^epEroh^'GrcTirmrriy
MENTS-

no new positions may be" created^except by action of parliament,

which alone has power to appropriate money for salaries; but in

certain contingencies new offices may be established by presidential

decree. Parliament also prescribes the qualification for every office,

and itrhas dealt with such matters at great length. In France,

as in other countries, the power to grant pardons is given to the

chief executive. This authority he exercises, in all cases, on the advice

of the minister of justice. The constitution expressly provides, how-

ever, that an amnesty (that is, a general pardon to all offenders of

a designated class) must have the assent of both chambers.

The President of the Republic is commander-in-chief of the

army, the navy, and the air forces. On the advice of the minister

of war and the minister of marine he determines

where each unit of the armed forces shall be sta- PRESIDENT AS

tioned. But the size of the military, naval, and air COMMANDER-
, ,. , , , , ,. , . , IN-CHIEF.

establishments is determined by parliament which

fixes the annual quota of recruits and appropriates the money re-

quired by all branches of the service. By the provisions of the

French constitutional laws a declaration of war requires the assent

of both chambers; but it is self-evident that the ministers, who control

both the diplomatic policy and the disposition of the armed forces,

may create a situation in which the chambers have no alternative

but to give this assent. The same is true in the United States where

Congress alone can declare war, but where the president and his
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cabinet can force a controversy to a point at which no congressional

discretion would remain.

In international relations, however, the President of the Republic
is a figure of far less importance than is the President of the United

States. It is true that ambassadors who come to
7 HIS

RELATION TO Paris as the diplomatic representatives of other
FOREIGN countries are accredited to him. It is also true that,
AFFAIRS. . . _ _

,
.

in form at any rate, he appoints the French ambas-

sadors at other capitals. The instructions to these diplomatic

representatives are also given in his name. But the actual framing of

the instructions is in the hands of the minister of foreign affairs and

his immediate subordinates. So it is with treaties. They are negoti-

ated, in the name of the president, by the same minister. They are

signed by the minister of foreign affairs or by somebody whom this

minister designates. As a matter of courtesy the president is kept
informed regarding the course of diplomatic affairs and the negotia-

tion of treaties. As a matter of courtesy, also, the ministers often

seek his opinion, but they are under no obligation to be guided by it.

It is not a constitutional requirement in France, nor yet does

usage require that all treaties shall be laid before parliament for

ratification. The terms of treaties need not be com-
TREATIES. . 111 ./-if t r.

municated to the chambers if the "interest and safety

of the state" require them to be kept secret; but treaties of peace,

treaties of commerce, treaties which involve financial obligations,

and those which relate to the personal status or the property rights

of French citizens in foreign countries do not become effective until

they have been communicated to both chambers and ratified by a

majority vote in both. The same is true of treaties which involve

any change in the boundaries of territories belonging to France.

But military agreements and treaties of alliance do not come within

the foregoing category and they have usually been kept secret.

The terms of the entente with England prior to the World War,
for example, were never submitted to the French parliament. But

the Covenant of the League of Nations, to which France is now a

party, requires that all treaties (including treaties of alliance) must

be registered with the secretariat of the League and made public.

The French president is not amenable to the jurisdiction of the

ordinary courts. He may not be arrested, tried, or condemned for

any offense, civil or criminal* But provision is made for his im-

peachment in case he is charged with the crime of high treason.
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The charge must be brought by the Chamber of Deputies, and the

impeachment is tried by the Senate. A majority is

sufficient to convict, and no limit is placed upon the

penalty which may be imposed. In _both these respects

the French procedure differs from that laid down

by the Constitution of the United States which

requires a two-thirds vote for conviction and restricts the penalty
to removal from office and disqualification. No President of the

French Republic has ever been impeached.
The narrowness of the president's part in legislation, in the

making of appointments, and in the conduct of foreign affairs

must not be overemphasized. For be it borne in mind

that the president chooses the prime minister (who,

in turn, selects the other ministers) and he sometimes

finds himself able to exercise some discretion in

making the choice. He is not always under obligation

to choose a designated individual as his prime minister. This is

because there is no dominant party in the French Chamber but only
a dominant bloc. And this bloc may contain more than one leader

who is in a position to command its support. On such occasions

the president may use his own judgment in selecting a prime minister,

but these occasions are becoming less common and in any event his

range of choice is never very wide. Usually he confers with the

presiding officers of both chambers, obtains their advice as to the

man who is best qualified to form a new ministry, and then follows

it. Remember, too, that the president is himself no tyro in practical

politics. He has had to do with parties and factions and blocs.

And not often does he fail to pick the right man, that is, a prime
minister who can command a majority.

Many Frenchmen are far from satisfied with the r61e which the

constitutional laws have given to their chief of state. "It is a funda-

mental principle of the constitution," says one cynical

writer, "that the president shall hunt rabbits and OF THE

not concern himself with affairs of government.'"
PRESIDENTIAL

TP, , , , , .... ~ i ,
OFFICE.

But three and a half million francs per annum would

seem to be a high price to pay for a rabbit-hunter, who is not always
an expert at that. 1 So there are some who believe that the presi-

1 It is the president's obligation to hold official shooting parties at Rambouillet,
even though he may be very gun-shy himself. Some years ago it was gossiped
all over France that a certain general owed his promotion to the fact that he
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dential office should either be abolished altogether, or else made a

position of real power, as it is in America. From
time to time the various radical parties have urged the

substitution of a plural executive as in Switzerland,

and on one occasion a constitutional amendment to this end was

proposed in the national assembly, but it was ruled out of order.

Of late years the proposal to abolish the presidency has been dropped
and the suggestion that its powers be increased has been obtaining
more serious discussion.

But nobody has been able to suggest a way of increasing the

president's authority without changing both the spirit and the form

WHERE THE - ^ French government. A ministry must be responsible
DIFFICULTY either to the chief executive or to the legislative
COMES.

body. It cannot be responsible to both, for no min-

istry can serve two masters. There is no way to increase the authority

of the president except by taking power from the ministers, and

through them from parliament. This, of course, the French parlia-

ment is not in the least inclined to do. Far from showing any disposi-

tion to relinquish their powers, the chambers have steadily striven

to usurp what little authority the president has not already lost.

It was thought in some quarters that the election of Poincare" to

the presidency in 1913 would be followed by a rise in the prestige

of the office, for Poincar6 was the ablest and best-equipped statesman

who had gone to the Elys6e since the time of Thiers. But even under

Poincar6 the powers of the presidency did not expand. Again,

in 1920, when Millerand rode to the palace amid the booming of

a hundred guns it was predicted that here at last was a man who
would not fear to put the issue to the test. But the prophets were

once more astray as the triumph of the Chamber demonstrated

in 1924. When that Body forced Millerand out of office, before his

term was half run, it settled the question of political supremacy for

some time to come. So the President of the Republic remains, and

doubtless will remain, a rot fainfant, a phantom king without a

crown.

The position and powers of the president are fully discussed in Adh6mar

Esmcin, Droit constitvtionnelfran^ais (8th edition, 2 vols., Paris, 1927), Vol. I,

had been riddled, a posteriori, with rabbit-shot from a gun in the hands of an
erratic chief of state who persuaded the minister of war to salve the wounded
warrior's feelings by an advance in rank.



THE PRESIDENT OF THE REPUBLIC 437

pp. 32-207, Maurice Hauriou, Precis de droit constitutionntl (2nd edition,

Paris, 1929), L6on Duguit, Traite de droit constitutionnel (2nd edition, 5 vols.,

Paris, 1921-1925), as well as in J. ^arth61$my and P. Duez, Traite de droit

constitutionnel (revised edition, Paris, 1933).

Material may also be found in G. de Lubersac, Les pouvoirs constitutionals

du President de la Rtpublique (Paris, 1911), Jean Devaux, Le regime des decrets

(Paris, 1926), Henri Leyret, Le president de la ripublique (Paris, 1912), E. M.

Sait, The Government and Politics of France (New York, 1920), chap, ii, Robert

Valeur, "France" in R. L. Buell, editor, Democratic Governments in Europe

(New York, 1935), chap, ii, and Herman Finer, The Theory and Practice

of Modern Government (2 vols., New York, 1932), Vol. II, pp. 1128-1144.

On the characteristics of the presidents see E. A. Vizetelly, Republican

France: Her Presidents, Statesmen, Policy, Vicissitudes and Social Life (London,

1914), H. L. Middleton, The French Political System (New York, 1933),

chap, ix, and the various histories of the Third Republic mentioned at the

dose of the preceding chapter.



CHAPTER XXIV

THE MINISTRY AND
THE ADMINISTRATIVE SYSTEM

France is governed, eight months of the year by a parliament, and four monthi

of the year by a ministry. Emile Faguet.

Many years ago Raymond Poincare, at that time minister of

finances, was strolling along a country road in one of the French

THE provinces when he heard a voice cry out from behind

DERIVATION him; "Get along, you confounded minister." Less
OF A TERM.

surprised at being insulted than at being recognized,

he turned around and saw a peasant trying to make a donkey move
faster. "There's no making this minister go," growled the peasant.

Thus M. Poincare learned that in certain corners of France an ass

is called a ministre, not out of disrespect for this humble beast of

burden, but because he is the chief servant of the peasantry, entrusted

with all manner of work that needs to be done. And after all,

Poincare goes on to ask, are not cabinet ministers the servants of

the nation? For the term minister, in Latin, means the lowliest,

just as its antithesis (magister) means the greatest.

The ministers of the Republic are the servants of the people,

accountable to the representatives of the people in parliament.
In France, as has been shown, the president is chosen

THE BASIS OF '

.

' r
A MINISTER'S by the two chambers, but is not responsible to either
RESPONSI- of them. He cannot be brought to task for an official
BILJTY.

act. There is only one way in which the chambers

can directly exert their power upon the president, which is by

impeaching him for high treason. The President of the Republic
is thus in the position of a constitutional monarch. He can do no

wrong, or at any rate no wrong that is cognizable in the ordinary

way. But if the president stands above the reach of the chambers,
his ministers do not, and it is through them that the French parlia-

ment exercises a full and uninterrupted control over the president's

official acts. In England this control is the_outcome of usage; in

France it rests upon the^explicit terms of a ccmstitutionaTTavv.

438
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The constitutional laws of 1875 provide (1)

the
prcsidenl^sha]]

be rnunlcrsigned by a minister," and (2) that

>e collectively regponsiEJcto thg.
WHAT THE
FRENCH
CONSTITUTION
NOW
PROVIDES.

chambers for the general policy of the government,
and individually for their personal acts.

* *

Here, in

thirty-three words, is an attempt to set down the

essential principles of^abine^jpesp^^gihility aa_..ttfy

have been slowly evolved in England dunng.j|^period Of several

hundred ycirs^ Th^ chief ot state is not responsible to rcpfg-

sentatives of the people, but he must act through ministers who are

responsible. Thus the French constitution, in explicit terms, requires

the ministers to exercise the functions_of the
presidencj^Just_->a&Jja.

England usagc^ requires the cabinet to exercise the functions of the

crown. In the United STates, T5y way^ contrast, there lslioTequi?e-

ment, either in the constitution or by usage, that the president's or-

ders shall be countersigned by anyone who is responsible to Congress.

ORGANIZATION OF THE MINISTRY

The French constitutional laws make mention of a councij,

ofmimsjtcs, but do not prescribe how many ministers there shall

be, orhow they shall be_chosen. Everybody assumed HOW A PRIME
that the president would appoint them, and he has MINISTER is

done so. But although the president appoints the
SELECTED -

ministers this does riot mean that hejtf/jthm. He selects only the

prime minister, who, in turn, picks all the others. The official title,

by the way, is not prime minister, but president of the council

of ministers. It will serve the purpose of clarity, however, to use the

shorter, unofficial term in this discussion. As for the procedure in

selecting the prime minister, it is much like that followed in England.
The president picks his man and requests him to undertake the task

of getting together a ministry which can command the confidence

of parliament. That done, he merely awaits the outcome.

In making his selection of a prime minister the President of the

Republic does not usually have^as a practical matter, any wide

freedornoj^ chojce : tmfhe has more latitude than is

given to the king in Great Britain. There the king

must send for the recognized leader of the opposition

in parliament. But in France there is often no recog-

nized leader of the opposition, or, to put it more ac-

curately, there may be severafwho have approximately equal claims

TO WHAT
EXTENT
MAY THE
PRESIDENT
PICK AND
CHOOSE?
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to be regarded as leaders. This is because there are so many party

groups in the Chamber of Deputies, each with its own leader, and

sometimes with more than one leader. Several parties are usually

combined into a bloc; but the Bloc does not always have a single

leader who is so recognized by all those composing it. In such cases

the President of the Republic is able to use some discretion in

determining which one of these various leaders he will summon to

form a new ministry.

His task is somewhat simplified by the fact that the exigencies

of the moment usually point to some one individual as the logical

successor of an outgoing premier. If the president is

in doubt he confers with those who are best able to

judge the relative strength of the various party groups
and takes their advice as to the individual most likely to succeed

in gathering a majority behind him. More particularly he consults

with the president of the Senate and the president of the Chamber of

Deputies. They know the twists and turns of party alignment in the

respective chambers over which they preside.

The President of the Republic is assumed to be a neutral in

politics; he must show no favoritism. It is his business to pick some-

OCCASIONALLY one w^ can uia L̂G tne grade, and he is open to

HE HAS criticism if he does not do it at the first attempt. Oc-

casionally he is fortunate enough to have available

two or three good politicians, any one of whom would probably be

able to form a working coalition among the various party groups.

In that case the president can use his ownjudgment and summon any
one of them. But this opportunity does not come to him very often.

Having settled upon his man, the President of the Republic
summons him to the Elysee and requests him to form a ministry.

THE PROCESS ^e request mav De declined, as has not infrequently
OF FORMING A happened, whereupon the president turns to some-
MINISTRY.

Qne ejse There have been times, indeed, when two

or three declinations have followed in quick succession. But as a

rule the president gains a provisional acceptance from the first

statesman whom he summons, and the work of forming the ministry

begins.

The prospective prime minister hastens to confer with the leaders

of several party groups, and by offering each group one or more

representatives in his ministry endeavors to assure himself of a

majority in the Chamber of Deputies. According to the gossip
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that one reads in the Paris newspapers during a ministerial crisis,

all his hours are spent in a hurried round of inter-
, _. . _ T THE POUR-

views, overtures, pourparlers, and solicitations. He PARLERSWITH

finds that one leader will come into his ministry if
PARTY

another is kept out, or that he will stay out unless

another is brought in. The demarches may go on for several days
before the prime minister succeeds in getting his slate made up.

Perhaps, in spite of all his manoeuvering, he will fail to solve the

puzzle, in which case he returns to the president and suggests that

somebody else be asked to take the task in hand.

Oh one occasion there were five abortive attempts

to form a ministry before a solution of the problem
was found. But when the new prime minister succeeds, he submits

to the president the names of his ministerial associates and they are

at once summoned to take charge of their respective offices. 1 The

president has had no share in the choosing of these ministers, at

any rate no open share. He has no power to reject any name
submitted to him. He must take the new ministry intact. Then
the prime minister confronts the Chamber, reads his "ministerial

declaration" or outline of policy, asks for its support and usually

suggests that it pass a formal resolution of confidence. When this

resolution is adopted, the ministry is securely in office until the Cham-
ber of Deputies withdraws its confidence, which it may do at any
time. On a few occasions a ministry has been formed with the full

expectation that it would command a majority, but on going before

the Chamber the new prime minister has found his calculations upserf

It is not necessary in France^ as in England, that all members of

the ministry shall be members of parliament. Nor, on the other

hand, are they forbidden to be members, as in the

United States. The constitutional laws arc sil
MINISTERS DO

thisquestion of membership. But as a matter of usage NOT NEED TO

the prime minister is~always chosen from among the ^MAUENT**
leaders in parliament, and almost invariably he is

a member of the lower chamber. With rare exceptions, too, the

ministers are selected from among the leaders of party groups in

parliament. In the early years of the Third Republic it was thought
advisable to select the minister of war from among^ the high^officers

1 The new prime minister is appointed by presidential decree with the counter-

signature of the retiring prime minister. The other ministers are appointed
4Hth the counter-signature of the new prime minister.
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of the army, and the minister of marine from the list of French ad-

mirals; but this practice has not always been followed in recent years.

The size of the ministry is not fixed by the constitutional laws. 1

The president, with the advice of the prime minister-decides how

many members there shall be in each new ministry.

The s^ence f ti16 *aws does not *mPty> however,

that the Chamber of Deputies has no control over

the size of the ministry; on the contrary it can reduce or increase

such membership at any time by virtue of its control over the appro-

priations for ministerial salaries. When, therefore, the prime minister

decides on the" size of his ministry, and so advises the president, his

action is contingent upon the readiness of the Chamber to vote the

sums required.

Before the World War the French ministry contained twelve

members; during the war the number was shifted several times. After

1918 it settled down for a time to about fifteen. Then

poRTFmi li was increased somewhat. The first Blum ministry

(1936-1937) had seventeen portfolios, namely, foreign

affairs, finances, interior, justice, national defense and war, air,

education, national economy, commerce, agriculture, public works,

posts and telegraphs, pensions, mercantile marine, colonies, health,

and labor, besides the prime minister and three ministers of state

without portfolio making twenty-one in all.

The prime minister usually selects one of the foregoing depart-

ments for himself, the one for which he deems himself best fitted.

Occasionally, however, he prefers to serve without
THE PRIME ' ill
MINISTER portfolio. He never takes the department of justice,
TAKES ONE for the minister of justice is usually chosen from the
FOR HIMSELF. _, ,

J
. _

'
, ,

Senate and serves as vice president of the council

of ministers. Likewisethe minister ofjustice is president of the council

of state (the highest administrative court in France) and keeper of

the seals, which makes him the lineal successor of the pre-revolution-

ary chancellor. In that capacity he reads the "ministerial declara-

tion" in the Senate when the prime minister reads it to the Chamber
of Deputies.

2 Until a few years ago the prime minister had no regular

1 In 1920, however, the French parliament passed a statute which forbade

any further increase in the size of the ministry without parliamentary consent;

but, on several occasions since 1920 this law has been evaded.

'The ministerial declaration of the Blum government (June 6, 1936) may
be found in W. . Rappard and others, Source Book on European Governments

(New York, 1937), Part II, pp. 47-50.
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secretariat to assist him in his relations with the ministry, but in

1936 a permanent provision for such an institution was mack by

presidential decree. Its staff consists of a secretaryrgeneral and

various assistants, some of whom are assigned on detached service

from the regular ministerial departments.

In addition to all this the minister of justice perforiris duties

somewhat akin to those of the attorney-general in the United

States. He nominates the judges and other judicial_ . i - , i , it
FUNCTIONS OF

officers for appointment by presidential decree. All THE

applications for pardons are dealt with by him, and MINISTERS:

his recommendations are followed by the president, i. THE

The minister of foreign affairs conducts the relations MIN TER OF
_ . , , -it .. / JUSTICE.

of France with other countries; he has supervision of

the diplomatic and consular services. The post is of such high

importance that the prime minister, in recent years, has frequently

taken it for himself, and in any event this portfolio carries a great

deal of prestige.

The minister of the interior has functions widely different from

those which are performed by the secretary of the interior in the

United States. He is the general supervisor of the
2 THE

local government in France. All the prefects report MINISTER OF

to him; and the work of the local police throughout
THE INTERIOR -

the Republic is under his direction. He is sometimes referred to as

the "minister of public order," which is a more descriptive designa-

tion than the one which he officially bears. His office has a great

deal of political importance because the prefects are political

as well as administrative agents of the ministry and they can

exert a considerable amount of influence in the election cam-

paigns.

The minister of finances is a chancellor of the exchequer and

secretary of the treasury combined. He prepares the budget and

presents it to the Chamber of Deputies. He is re-
3 THE

sponsible for the collection of the national revenues; MINISTER OF

he has charge of expenditures and loans, and super-
FINANCES -

vises the currency and banking. In addition he is responsible for the

management of the government monopolies, particularly the tobacco

monopoly.
The minister of public works is in charge of public buildings and

national highways. The minister of posts and telegraphs is post-

master-general of France and also manages the teleeraoh and
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telephone services which are owned by the national government.

The minister of education exercises a general supervi-

MINISTER OF sion over the system of public education, including
PUBLIC

the elementary, secondary, and technical schools. His
WORKS. . . . .. . . - , TT . . r

supervisory jurisdiction* includes the University of

Paris, as well as the national libraries, museums, and other public

institutions of an educational nature.

The minister of colonies nominates the governors and other

officials in the French colonial possessions and has the same general

functions as those which pertain to the secretary for

MiN
T
i^^

HER
the colonies in Great Britain. The ministers of

national defense and war, air, pensions, commerce,
national economy or industry, public health, agriculture, mercantile

marine, and labor have self-explanatory functions which need no

detailed enumeration. The ministers without portfolio are free

for assignment to any special duties which the prime minister desires

to have performed. They are brought into the ministry to give it

increased political strength as a body.

The conscientious minister, says Poincare, has his day well filled.

In the morning, when he enters his study, he finds a formidable

THE WORKING mass f correspondence on his desk. The correspond-
DAY OF A MIN- ence which is not addressed to him privately is of
ISTER.

course opened arid examined by employes, but a large

number of letters remain which he is compelled to read through.

Most of these come from senators or deputies, who have acquired
the annoying habit of recommending people for

every kind of official favor. Shortly after nine o'clock

the minister gets into his coup6 or motor car, the coachman or

chauffeur of which wears a tricolor cockade. He is driven to the

Elys6e if there is a council of ministers, or to the ministry over which

the prime minister presides if there is a cabinet council. The council

sits till noon or even later.

On days when it does not sit the minister receives officials or

members of parliament. There is an interminable procession of

people soliciting favors. After lunch he goes to the

AFTERNOON. Chamber or the Senate. When he returns he finds

all the desks and tables in his office loaded with great

portfolios, crammed with every kind of document. These are orders

or decrees prepared by the different branches of his department,

awaiting the ministerial signature. If he does not choose to sign them
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blindly, he must spend long hours in delving through these huge

piles of papers. He then receives his chief subordinates, who come

to discuss matters of current business. To acquit himself decently

of a taskso heavy and so varied, it is not enough to possess sagacity.

'Unless the minister is gifted with a great aptitude for work and a

rare promptness of judgment he will be merely the tool of his

underlings who get things ready for him. 1

In France, as in England, each minister occupies a dual position.

He belongs to a council of ministers which deliberates on matters

of general policy and endeavors to guide by its de- A MINISTER
'

S

cisions the work of parliament. As such he attends all DUAL

meetings of the ministry and takes part in its discus-
POSITION

sions. He also attends the sessions of the chamber in which he is

a member, and goes to the other chamber when matters affecting

his own department are under discussion. TVj^nfltitPt^fflfrl laws

provide that the ministers have ex officio the right to attend sessions

of both chambers and tolteheard in either when they request a

hearing. Thus a minister who is a senator may speak also in the

Chamber of Deputies; while a minister who is a deputy must be

heard by the Senate when he so desires. And a minister who has

no seat in either chamber may nevertheless attend and speak in

both. This is an interesting and significant feature of French

government.
The ministers do, in fact, attend the parliamentary sessions

regularly, especially in the chambers to which they individually

belong. They spend a good deal of time either at

the Luxembourg or at the Palais Bourbon when

parliament is sitting. This means that it is impossible

for them to give such personal attention to their several departments
as members of the American cabinet are expected to do. Con-

sequently there has developed during recent years the practice of

providing certain ministers with undersecretaries who virtually

take full charge of some branch of departmental work. The duties

of each undersecretary are prescribed by a presidential decree.

Although these undersecretaries are not members of the ministry,

they are more or less regularly summoned to cabinet meetings
in order that they may give their advice on matters

concerning which they have special knowledge,
Therein they differ from the undersecretaries in

1 Raymond Poincar, How France Is Governed (New York, 1913), pp. 198-199.
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Great Britain and in the United States who do not regularly attend

the meetings of the cabinet. 1 In France, the undersecretaries are

usually, but not always, members of parliament; but in any case

they have the right to be heard in either chamber. They* reply to

any interpellations that may relate to their own work, and if the

reply is not satisfactory they can be forced out of office by an adverse

vote of the chamber.

In this sense the undersecretaries are directly responsible to parlia-

ment, yet they are not permitted to countersign decrees of the

president or to issue ministerial decrees over their

own signatures. When a ministry goes out of office

the undersecretaries go too, but all other administra-

tive officials remain. This permanence of tenure among the admin-

istrative staff, in all its subordinate ranks, is of great consequence to

the orderly conduct of business in France where ministries have

changed so frequently that the whole fabric of administration

would long since have broken down were it not for this official stabil-

ity on the part of those who do the routine work.

The ministry holds two formal meetings a week, usually at nine

in the morning. At these meetings, which are known as sessions of

MEETINGS OF ^
council^qf

mimsteis and are held at the Elys6e, the

THE_COUNCIL President of tiie^Republic sometimes presides but
OF MINISTERS, j^ ^Q VOfc t gut there are also weekly sessions of the

cabinet council which the President of the Republic does not attend.

STsuch meetings the prime minister (or, in his absence, the minister

ofjustice) takes the chair. The real business is done in these cabinet

consultations; the policy of the ministry is there determined upon,
and matters are put in form for final ratification at the more formal

sessions. In neither
^case, however, are any official records kept;

the proceedings are strictly secret as in England and in the United

States. After each session of the council of ministers, however,
the newspapers are given a brief summary in which, as 6ne

premier has said, "all mention of important questions is usually
omitted."

,
The French prime minister ^f* die head of his ministry in the

En^ishjeasp.
In constructing his ministry he is often uri3er the

necessity of coaxing the members in, and having done this he is

1 At Washington, when a member of the cabinet is out of town, however, the

undersecretary or the senior assistant secretary in his department is usually
invited to be present at meetings of the cabinet.
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POSITION OF
FRENCH ANI>

ENGLISH
PRIME
MINISTERS

COMPARED.

in no position to trcatjhcm
as_giihgrdiP

atAfi- Individual members

of his ministry are well aware of the fact that at a critical junq
ture they can oust their premier from office by merely

tendering their resignations and rallying their co-

partisans to vote against him in parliament. This

does not mean that they lose their posts, for they have

a good chance to become member^
with some otKeFpnme"minister at its head. This is because a ''new

ministry" in France is rarely a new one in the Kngljshjnr
Afnfirjpm

sense. Usually it is a mere reshuffling of an~old one.

MINISTERIAL RESPONSIBILITY

In France, according to the literal terms of the constitution,

the ministers are jointly and individually responsible. But respon-

sible to whom? To^both chambers, and no^as is the

English usage, tothejowerho^ practice,

moreover, the French ministers do hold themselves

responsible to both chambers inasmuch as they reply

to interpellations in both._ But whether they are

under obligation to resign whenever the Senate votes its lack of

confidence the answer to that question is not so clear. On more

than one occasion the Senate has voted against a

ministry without forcing it to resign. On the other

hand several ministries have been turned out ofofScp

by adverse votes of the Senate the latest instance being that of the

Blum ministry in 1937 which \yen_t joutj)f
office because the Seriate

would not support the prime minister's deman3Torra~broad grant
of financial "authorityT

Of course it is quite obvious that strict adhesion to the letter of

the constitution would be impossible. A ministry cannot be equally

responsible to two masters who often fail to agree.

The Senate and the Chamber of Deputies, being

elected at different times and in different ways, are not always of

the same mind. The Senate, in general, is the moreconservative

rJJ3^^SL^in^)ers
> whictiis what it was intendcd^to be "&o

ministry, howsoever resourceful^can hope to retain the confidence

of a conservative Senate and a radical Chamber at the same time.

Usage, however, has stepped in to solve the dilemma, for while the

Senate has never conceded the right of the lower chamber to decide

whether a ministry shall stay in office, it has tacitly permitted that

WHAT IS

MEAN F BY
MINISTERIAL
RESPONSIBIL-
ITY IN

FRANCE?

1. THE LEGAL
PROVISION.

2. THE USAGE.
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principle to become operative under ordinary conditions. So,

despite the wording of the constitutional laws, it is in the Chamber
of Deputies and not in the Senate that the fatcjjfaLministry is usually

settled. One can say, therefore, that ministerial respohsioliity^in

france means responsibility to the lower house, much as it does in

England. There is a degree of responsibility to the Senate, but it

may fairly be called exceptional.
1

In France, as in England, all the ministers (including the under-

secretaries) go out of office together when the ministry encounters

a reverse in parliament. But this does not mean that
RECON- , ^ i , ,i ,

STRUCTED they stay out. QnjJic^onjtoEyi.what usually happens
MINISTRIES

is nothing mnrethaj^ a hq,fceup in which jsome weak
ARE MORE ^ -

COMMON ministers are dropped angL some.
THAN NEW o"j But the terms weak and strong, when used in
MINISTRIES. . 1-11 i

this connection, have nothing to do with the personal

capacity of ministers. They are adjectives of politics and refer to

a minister's political following only. There have been relatively

few ministries during the past sixty years which did not contain

some members drawn from among the ministry which had just been

overthrown. Even the outgoing prime ministerjias sometimes been

given a portfolio in the new ministry, and occasionally has resumed

his place at the head of it. Thus it is that the Chamber of Deputies

may vote to overturn a ministry one day and within forty-eight

hours give its confidence to a new ministry composed of almosfthe

saTnrHllctrvlcIuals, ^efhaps with- the same prime minister at their

head. .That, of course, could hardly happen in England.
All this ought to be borne in mind when one reads in English

books the statement that "France has had ninety-one cabinets in

sixty-seven years," or that the French "change their
THIS EXPLAINS
THE IftinbtSrs'Ttrtsffen" as their shirts." 2 Taken literally,
STATEMENT such aspersions are unfair. It does not mean that
AS TO
"FREQUENT governmental policy has been shifted, on the average,
CHANGES m

every nine months or so. The ship of state keeps right
MINISTRY. . rrii i .111

on its course. There is no discernible change in

general policy unless the new combinaison ministerielle proves to be

altogether different from the preceding one, which is rarely except

1 Of the 91 ministries that have been in office since 1871 only four or five have
been ousted by adverse votes in the Senate.

2
England, during this same period, has had only 18 cabinets and only 12

prime ministers.
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after a general election such as that which elevated the Popular
Front ministry of L6on Blum to office in 1936. 1

In England, a cabinet which goes into office with a majority

behind it is rarely turned out until the next election. In France the

contrary is true. There it is the Chamber of Deputies,
, . .

A CONTRAST
not the electorate, that ordinarily forces^ a^jnimstry WITH

out ot ottice. On veryTew" occasions has a French CONDITIONS

i i ^.~ i. i i i t , IN ENGLAND.
ministry been repudiate^ fry the 'people at the pollsL

Defeat, for the most part, has come jit
the hands of parliament.

Or, to put it another way: in England the cabinet must keep its

hand onjhc pulse of thecountry, in France upon that of theJIham-

ber. The task of the EnglisHministry is much the easier, for while

public opinion in a democracy may be uncertain, coy, and hard tc

please, it is much less so than is the membership of a loosely jointed

bloc in the legislature.
2

There is another difference between the ministers in France and

in England. In both countries they perform executive and parlia-

mentary functions, and supposedly give equal at- ANOTHER
tention to each of these phases of their work. But as POINT OF

a matter of fact the executive duties of the English
DIFFERENCE -

minister are on the whole deemed to be the more important, whereas

in France his parliamentary functions appear to have the first call

on his time and interest. A British minister who shows good ad-

ministrative judgment and capacity is ordinarily safe in office so long
as the cabinet stands; but in France a minister's security of tenure de-

pends very largely upon his own individual adroitness as a parlia-

mentarian and a politician. An indiscreet statement, a slight mishap
in his department, a minor action which happens to arouse the

wrath of some influential newspaper and his post may be in danger.

THE FRENCH ADMINISTRATIVE SERVICE

The routine work of French administration is carried on not

only by undersecretaries but by subordinate officials in the various

ministries. Most of these hold their positions under THE FRENCH
a permanent tenure; they do not go out of office when BUREAU-

a ministry resigns. Together they constitute a vast
CRAGY-

administrative machine, a great bureaucracy which goes right on
1 Sec below, Chapter XXVIII.
8 Several excerpts from discussions relating to the French ministerial system

are printed in Norman L. Hill and Harold W. Stoke, Background of European
Governments (New York, 1935), pp. 266-289.
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with its work, unmindful of changes at the top. Ministers come and

go, but neither their entry nor their exit makes much difference in

the routine work of the departments. Even dynasties may change,

but the bureaucracy neither dies nor surrenders. Paul Deschanel

once growled that "France is not a democracy but a bureaucracy."
He was right in the sense that it is the corps offonctionnaires who do

the real work of governing. The ministers assume the responsibility,

and ostensibly they determine tfie administrative policy; but if a

French minister should attempt, during his all-too-brief term of

office, to recast the traditional way of doing things in his department
he would find himself tackling an impossible job. The minister who
heads a bureaucracy is by no means its master. On more than one

occasion a French minister has discovered that fact to his own embar-

rassment.

The French administrative system is well organized. Its keynote
is concentration. Functions are devolved by the ministers upon

directors of services, chiefs of bureaus, chiefs of sec-
THE INTERNAL .

' 9

.

ORGANIZA- tions, and so on, all forming a hierarchy of definite

TION OF A ranks and gradations. In each of the ministerial
MINISTER'S

, , , ,. . .

DEPARTMENT: departments there is much the same division and

subdivision of work. First of all, the minister has a
i. THE "CHEF '

DU CABINET" group of confidential advisers who form his own
AND HIS "little cabinet." The most important of this group,
ASSOCIATES. _ ..,.,,, . i , , \

the minister s right-hand man, is known as the chef

du cabinet. In addition there is a deputy-chief, a secretary, and

various attaches. The relation between the minister and his little

cabinet is both political and personal; its members hold no other

positions; they come into office with the minister and go out with

him. No, to be more accurate, they do not always go out with

him, for he frequently manages" to squeeze them into permanent
civil service positions just before he goes.

The routine administrative functions of each ministry are divided

into services (directions, they are called), and each service has its

director as well as its assistant director. These
2 THE
"DIRECTEURS" directeurs are officials who have been recruited by
AND THE

promotion from lower positions. They correspond,LOWER RANKS. f _ .

r '
_ AT , .

in a way, to the assistant secretaries at Washington

except that they do not resign when a new administration comes in.
1

x But the undersecretaries (see above, p. 445) are not assistant ministers.

They do not form a regular rank in the administrative hierarchy. They are



THE MINISTRY 451

Each direction is again divided into several bureaus, and each bureau

has its chef du bureau who is also a permanent official. These bureaus

are the master cogs in the administrative machine. Without them

the whole mechanism would cease to run. They are manned by
a large corps of functionaries, redacteurs (clerks) and other subordi-

nate officials who are minutely classified by ranks and grades. Most

of them are appointed to the lower grades in accordance with

established civil service regulations and are then promoted on a

basis of experience _and merit.

Within the bureaus there are further divisions and subdivisions;

but we need not follow the classification any farther. It is enough
to say that the whole organization takes the form of

1
, . . . THE BUREAUS.

a pyramid, with the minister at the peak. All author-

ity converges inward and upward. In France as a whole this bureau-

cracy makes up an army about 600,000 strong. This may seem to

be a surprisingly large number in view of the fact that Great Britain

has only about 500,000; but the French total includes a wider range

than the British, for example, it includes all the school teachers.

France also has nearly 400,000 officials engaged in local govern-

ment, which means that the public payroll supports approximately
a million persons, not including the military and naval personnel

or the employees of the government-owned railways.
1

France has no general civil service law as in the United States.

Several attempts to enact a comprehensive statut des fonctionnaires

have ended in partial or complete failure. But a
r . THE MERIT

merit system of appointments has been developed SYSTEM OF

by numerous "ordinances of public administration,"
APPOINTING

. . . . OFFICIALS.
which have been issued by the ministry with the

approval of the council of state. Appointments to the lower positions

are based upon competitive examinations (concours) and nearly all

the higher posts, with the exception of the very highest, are filled

by promotion. These promotions are made by each minister, within

his own field, from an annual promotion list which is prepared by
a committee of his subordinates. Seniority plays the largest part,

but merit may also be taken into account, and sometimes (although

not usually) political influence and personal favoritism also have

really ministers of the second grade, in charge of special services within the

department.
1 Estimates made some years ago may be found in W. R. Sharp, The French

Civil Service (New York, 1931), pp. 13-21. This volume gives an excellent, de-

tailed account of the whole subject.
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a share. Officials of all grades are also protected in France against

wrongful suspension or dismissal. They are ordinarily entitled to

a trial before a "commission of discipline" on which there are fellow-

officials of the same rank. 1

Each minister lays down the rules according to which the com-

petitive examinations are to be held for posts within his department,

although there are a few general requirements for all examinations.

The baccalaureate degree, for example, is required in the case of

all except the very lowest positions. Examining boards, usually

composed of both public officials and college teachers, are appointed
to conduct the tests, which represent a high standard probably

higher than in any other country. Criticism is sometimes made that

the examinations are too academic in character and it is also con-

tended that, in some way or other, ministers manage to get too many
of their own friends or relatives into the service.

At any rate nepotism is not uncommon in the public service of the

Republic. Public opinion seems to resent it less strongly than in

England or in America. On the whole, however,

THE^ERVIGE. t^ie Drench administrative service, in its various ranks

and grades, has attained a high standard. Capable

young men are drawn into it in large numbers despite the low

salaries paid, and most of them seem to find it an agreeable career.

The social prestige which goes with an official position in France

and the permanence of tenure count for much, especially with young
Frenchmen who have some private income with which to supple-

ment their salaries. The liberal pension arrangements also serve to

attract bright young men who prefer security to economic adventure.

There are those who find satisfaction in telling the world that

parliamentary government has failed in France, that ministerial

A WORD TO responsibility has become ministerial anarchy, and
THE CRITICS that the instability of her cabinets has made France

FRENCH oov- a will-o'-the-wisp among the nations. All this has

ERNMENTAL been so often repeated that a considerable part of
SYSTEM.

t}le worjcj believes it to be true. But the true test of

1 Most of the government employees . are organized, chiefly in associations

of a syndicalist character which claim the right to strike, if need be, as a means
of enforcing their demands. Formal proposals to prohibit strikes by public

employees have never materialized into law, 'and "protest" strikes of short

duration have sometimes occurred. For a full discussion see the chapter on
"Public Personnel Management in France" by Walter R. Sharp, in Civil

Service Abroad, by Leonard D. White and others (New York, 1935), pp. 145-153.
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a government is the way in which it satisfies the people who live

under it. It was Aristotle, if my memory serves me right, who first

remarked that the only properly qualified judges of a repast were

the partakers thereof. This dictum has been reiterated a great many
times and in a great many versions since Aristotle's day, but there

are still those who seem to think that the job is one for expert dieti-

tians at a distance. It is quite true that France does things differently

from England and America; but it does not follow that she does

them worse.

There is no general feeling among the French people that their

system of parliamentary government has been a complete failure.

Critics of their own governmental system there
. . HOW THE

are m France, as in the few remaining countries FRENCH

where criticism is now tolerated; but they are not PEOPLE FEEL
7

,
ABOUT IT,

more numerous or more vociferous than are the

critics of the American scheme of government in America. Law
and order are better maintained in France than in the United States;

justice is more fairly and more promptly administered; the work of

administration is carried on more economically; there are no such

things as a spoils system, gerrymandering, pork barrel, machine-gun

banditry, third degree, grandfather clause, or lynching bees.

There are no hung juries and jury-fixers, ambulance chasers, ward

bosses, racketeers, vigilantes, kidnappers, beefsquads, bagmen,

hijackers, mattress voters, or men who "take the rap." The French

have at least enough political capacity to spare themselves these

adornments of American life.

THE NATIONAL ECONOMIC COUNCIL

In order to assist the ministry in planning economic legislation

and to help parliament in its consideration of such measures a

national economic council was established by decree A MA>rTrtMAT' A WA J.1UIN Al_

in 1925. Eleven years later it was enlarged and given PLANNING

a permanent statutory basis. 1 The general assembly
BOARD *

of this council now consists of well over a hundred members repre-

senting chambers of agriculture, chambers of commerce, employers'

associations, labor unions, "intellectual workers," consumers' organ-

izations, and so on, together with a small group of "economic

*An English translation of the law (March 21, 1936) is printed in W. E.

Rappard and others, Source Book on European Governments (New York, 1937),
Part II, pp. 74-78.
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experts." The prime minister is ex officio president of the council

but he may designate another minister or an undersecretary to

serve in his stead. The statutory functions of this body are to make
careful studies of national economic problems, and to advise the

government thereon. All measures of an economic character, when
introduced into parliament, are at once submitted by the ministry
to the national economic council. All ordinances of public adminis-

tration, if they have economic implications, must be similarly sub-

mitted. In addition the ministry may submit any economic question
to it for study, and the same may be done by any parliamentary
committee. Or the council may take up any economic problem
and submit recommendations on its own initiative. The council's

recommendations are made to the prime minister, but its reports

must be laid before parliament.

Most of the council's investigatory work is performed through

twenty professional sections. Each section is composed of an equal

number of employers and of manual and intellectual

PROCEDURE. workers. This requirement of equality does not apply
to the agricultural section. Members of the various

sections are appointed by executive decree after consultation with

the national economic council, and the size of each section depends

upon the importance of each profession or occupation in the national

economy. But no professional section may have more than two

hundred members. The national economic council maintains a

permanent commission of its own members with the function of

receiving requests and distributing them among the various profes-

sional sections. This commission has a regular secretariat, headed

by a secretary-general. When a section makes a report it goes first

to the council's permanent commission which then refers the report,

if it thinks desirable, to the general assembly for discussion. Or it

may be directly referred either to the governmental authorities or

to organizations representing the economic interest concerned.

The permanent commission works in harmony with the ministry

of national economy, provision for which was first made in the L6on

Blum cabinet (1936).

Since its original establishment in 1926 the national economic

council has sponsored a large number of comprehensive investiga-

tions in such fields as unemployment, housing, in-
ITS WORK. ,., i i_ i j

dustnal organization, labor relations, overseas trade,

and so on. These studies in several instances became the basis for
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subsequent legislation, especially in the case of measures passed by
the French parliament during the past few years. In the earlier

years of its existence the council was regarded by the Chamber ol

Deputies with suspicion and jealousy but this feeling has gradually

disappeared. Today the national economic council and its profes-

sional sections are generally regarded as valuable aids in the for-

mulation of national policy in economic matters. It should be made

clear, however, that the council's functions are altogether investi-

gatory and advisory. It has no power to make or enforce laws or

regulations. On the other hand it provides the regular political

authorities with vocational representative bodies whose research

work and counsel can be of considerable value.

THE COUNCIL OF STATE

The ministry (or council of ministers) should be distinguished

from the council of state. This latter body dates from the morrow

of the Revolution and in its earlier days possessed

large powers. Today its functions are only in small

part legislative. All ordinances of public administra-

tion, as has been said, are submitted to the council of state before

they are issued, this being done in order to make sure that the ordi-

nances do not reach beyond the scope of the laws. Sometimes the

council virtually redrafts the ordinance, leaving the president little

to do but to sign it. On the other hand the action of the council in

such matters is never mandatory; the ministers must submit all

ordinances to the council but they are not bound to do what it

advises.

The chief jurisdiction of the Constil cFEtat, apart from advising

on ordinances of public administration, is now con-

cerned with administrative law, of which more will
'

be said later on. 1 It is here that it renders its most

notable service, protecting the citizen against arbitrary action on the

part of the public authorities. The council is made up of thirty-nine

"councillors in ordinary service" or regular members, who are

appointed by the President of the Republic under certain statutory

rules. 2 These councillors, by majority vote, render the council's

1
Below, Chapter XXX.

9 One of these rules is that at least half the councillors in active service must
be persons who have served iiv designated administrative offices and have

qualified themselves for higher appointment by competitive examination.
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decisions. In addition there are twenty-one "councillors in special

service" who represent the various administrative departments and

serve in an advisory capacity.

The council of state is in many ways a remarkable body. It

combines advisory functions in the making of ordinances with final

authority in the adjudication
%

of administrative con-
A BODY OF T i i r i

HIGH QUALITY troversies. It is the supreme administrative court of the
AND GREAT

Republic. In addition it is a body of legal advisers
IMPORTANCE. \ .

'

. ,

and technical experts to which the government

may turn at any time for counsel in the solution of its problems, a

sort ofcollective attorney-general. It personifies wisdom, experience,

and impartiality in the science of administration. Thus it serves

as an antidote for the poisons of democracy. The French people
have a high respect for their council of state, and rightly so, for in

personnel it maintains a standard which few public bodies in any

country are able to approach and by its work it forms a great stabiliz-

ing factor in the government of France.

L6on Dupriez, Les ministres dans les principaux pays d*Europe et d'Amerique

(2 vols., Paris, 1 892-1 894) is still a work of considerable value on the develop-

ment and nature of ministerial responsibility, although it is badly out of

date on some points. There are admirable chapters on the French ministerial

system in Adh6mar Esmein, Droit constitutionnel franqaise (8th edition, 2

vols., Paris, 1927), Vol. II, pp. 208-273, Gaston Jeze, Principes generaux du

droit administratif (3 vols., Paris, 1925-1930), the same author's Cours de

droit public (Paris, 1929), and Maurice Hauriou, Precis de droit constitutionnel

(2nd edition, Paris, 1929). The long chapter on "The Executive Power' J

in Robert Valeur's study of France (see above, p. 416) contains many inter-

esting comments. Valuable data is given in J. Echeman, Les ministeres en

France de 1914 a 7932 (Paris*, 1932).

Mention should also be made of Duguit's volumes (above, p. 437), R.

Bonnard's Precis elementaire de droit public (Paris, 1936), H. Noel, L}

administra-

tion de la France (Paris, 1911), Paul Duez, La responsabilite de la puissance

publique (Paris, 1927), Joseph Barth61emy, Le rdle du pouvoir executif dans les

republics modernes (Paris, 1910), and L6on Blum, La reforme gouvernementale

(Paris, 1936).

The best book in its own field is Walter R. Sharp, The French Civil Service

(New York, 1931), which explains in full detail the organization of the

French bureaucracy. A more general survey may be found in the chap-
ter on "The French Civil Service" by Aubert Lefas which is included in

Leonard D. White, editor, The Civil Service in the Modern State (Chicago,
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1930), pp. 213-279, and in the volume by the same author (with others)

entitled Civil Service Abroad: Great Britain, Canada, France and Germany

(New York, 1935).

On the system of national economic councils mention should be made
of W. E. Rappard and others, Source Book on European Governments (New
York, 1937), Part II, pp. 74-78, L. L. Lorwin, Advisory Economic Councils

(Washington, 1931), and,E. Linder, Review of the Economic Councils in the

Different Countries of the World (Geneva, 1932).

A volume on Le conseil d'etat by R. Brugre (Paris, 1910) explains the or-

ganization and powers of that body.



CHAPTER XXV

THE SENATE

The Senate, according to the constitution is designed to be a deliberating,

moderating, stabilizing influence. Its function is to impose at least a temporary
check upon the exuberance of the deputies who are younger, more numerous,
and reflect a more direct expression of universal suffrage. Joseph Barthelemy.

For more than two centuries preceding the eve of the Great

Revolution there was no parliament in France. The king was the

source of the laws. But the revolutionary assembly changed this

situation in 1789 by proclaiming that all legislative power resided

in itself. And during the next three-quarters of a century France

had a series of new constitutions, some of which provided for a single

chamber and some for a legislature of two branches. There was no

fixed tradition, but in general the monarchists preferred the bicam-

eral system while the republicans felt that one chamber was enough.
Hence the Third Republic began its career in 1871 with a single

chamber, a national assembly it Vas called.

This national assembly, it will be remembered, was not merely
a legislative body; its task was to govern the.country and it assumed

the responsibility of providing a constitution at the

same time. But it found the work of government
OUTCOME OF A much easier than that of making a constitution.

TIV^CTORY. More particularly it split on the question whether

the new constitution should provide for one legislative

chamber or for two. Without settling this question the assembly
could not make headway in its task and for a long time the member-

ship wrangled over it. The republicans wanted a single chamber,
while the anti-republicans insisted upon having both a Senate and
a Chamber of Deputies. In the end the anti-republicans had their

way. Their victory is embodied in the first of the three funda-

mental laws, a law which outlines the organization of the Senate.

"The constitution of France," as one writer has said, "is first

of all a Senate," which is both chronologically and literally

true.

458



THE SENATE 459

The establishment of an upper chamber was a necessary con-

cession to the monarchists, imperialists, and other conservatives

who formed an influential bloc in the national as-

sembly. They feared that a single elective house ^UATINO

might too easily be stampeded by gusts of radicalism. MOTIVES OF

They were influenced by exactly the same motives

which swayed the framers of the American Constitu-

tion in 1787. It is significant that conservatives in all ages and in

all countries have been partial to second chambers. But the makers

of the French constitution were also influenced by the fact that the

bicameral system had been adopted by every other country. The

example of the United States was repeatedly alluded to, and it

carried considerable weight because the American Senate at this

time was proving itself to be an effective agency for restraining not

only the lower house but the President as well. It had given con-

siderable pleasure to French public opinion by refusing to ratify

a treaty for the annexation of Santo Domingo which President Grant

submitted to it in 1870.

But having agreed upon the principle of a bicameral parliament
there was still the problem of determining how the members of the

upper chamber should be chosen, and this problem
i ., r i

E PROBLEM
gave the national assembly a great deal of trouble. OF OROAN-

It was taken for granted, of course, that the Chamber IZINO THE
SENATE

of Deputies would be constituted on a basis ofmanhood

suffrage. It was also assumed that the Senate would have to be

constituted on a different basis, otherwise it would not serve the

purpose which the conservatives had in mind.

How to devise a Senate that would function as a restraint on the

Chamber of Deputies and yet not be too much of a restraint that

v/as the problem. France had a nobility in 1875, but THE CON_

it was a motley affair, composed of frayed-out families FLICTING

whose lineage went back to the time of the Bourbons,
VIEW'

and of sycophants who owed their titles to the favoritism of the

Bonapartes. It was without prestige among the people. And in any
event a House of Peers did not seem to comport with the forms or

spirit of republicanism. On the other hand, the American plan of

having senators chosen by the states could not be adopted because

there were no constituent states in France. Some new method of

organizing the second chamber had to be found. The conservatives

desired a Senate appointed for life. The radicals did not want a
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Senate at all, but insisted that if France must have such an institution

the senators ought to be elected by the people.

In the end it was decided that the Senate should be composed of

75 members appointed by the national assembly for life and 225

members chosen for "nine-year terms by electoral

SO*LUTION

L
colleges in the several departments or administrative

divisions of the Republic. The life membership

provision was designed to supply the Senate with a strong conserva-

tive infusion, for these life members were to be named by the national

assembly which the conservatives controlled. It was their intention

to throw a solid block of 75 monarchists into the Senate at the outset

and thus to make sure that it would stay friendly for many years.

But the plan did not work out as expected. By reason of jealousy

and dissensions among the monarchists it proved possible for the

republicans to elect more than half the original 75

WORKED ê members from their own ranks. Public opinion

throughout France, moreover, soon came to regard

appointive life-tenure as an anachronism, and within ten years this

feature of the constitution was repealed (1884). Those senators who
had been appointed for life were allowed to serve out their days, but

as they died or resigned their places were filled by the elective process.

The last of the life senators passed off the stage several years ago.

PRESENT COMPOSITION OF THE SENATE

Today, therefore, the French Senate is composed entirely of

elective members, numbering 314 in all.
1 The senators, who serve

for nine years, are chosen to represent the eighty-PRESENT J r 7

COMPOSITION nine departments of France, the three departments
OF THE Of Algeria, and the various French colonies. Each
SENATE.

1

department has from one to five senators; the colonies

have four senators among them. 2 Senators from one third of the

departments retire triennially. The selection is made by an electoral

college which is convoked in the department for this purpose. This

body is made up of four elements (a) the members of the Chamber of

Deputies who represent the department, (b) the members of the

general council of the department, (c) the members of the various

arrondissement councils within the department, and (d) delegates

1 Alsace-Lorraine was assigned the additional fourteen senators, for its three

departments, on the restoration of that territory to France in 1919.
2 For the details of colonial representation, see below. Chapter XXXII,
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chosen by the municipal councils of all the communes (cities, towns,

and villages) within the department.
1 As there are more than 36,000

communes in France the communal delegates far outnumber all the

other members of the electoral colleges and can usually control the

election of senators. It is for this reason that the Senate is often

called "the great council of the communes."

The original provision was that each commune, no matter what

its size, should have one delegate. But in 1884 it was provided that

the communes should send from one to thirty-four INEQUA14TY

delegates according to the size of their municipal OFREPRESEN-

councils. The delegates are in each case chosen by
TATION -

the council. When there is one delegate only, the mayor of the

commune is practically always named; when there are several

delegates the mayor and various councillors are selected by their

fellow members. But the various communes are by no means repre-

sented in strict proportion to the number of their inhabitants. In

the electoral college of the department of Bouches-du-Rh6ne, for

example, the great city of Marseilles with half a million inhabitants

is represented by twenty-four delegates, while various neighboring

villages, with a total population of less than 30,000 are represented

by an equal number of electors. This is because no city with the

exception of Paris is permitted to have more than twenty-four repre-

sentatives in an electoral college while every village, however small,

is entitled to at least one delegate.

When the time for choosing senators arrives, an electoral college

is summoned to meet at the chief town of the department. Any
French citizen, forty years of age, is eligible to be

elected a senator, provided he is not a member of any P^QJDURE
royal or imperial family that has ever ruled in France. IN FRENCH

There are no formal nominations; each member ^c<^
L

writes his own ballot. The contest is conducted on

straight party lines as straight as party lines in France ever are.

On the first ballot a clear majority of all the delegates is necessary

to elect, and the same is true of the second ballot. But if the depart-
ment's full quota of senators is not elected on the first two ballots,

a third ballot is taken, and on this third ballot a plurality is sufficient.

The electoral colleges are sometimes very large bodies, with a

membership running into many hundreds. Delegates are often

1 For an explanation of these general councils, arrondisscrnent counc ils, and

municipal councils see below. Chapter XXXI.
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pledged in advance; the candidates make speeches (with plenty

of promises), and the whole procedure takes on the color of an

American nominating convention.

It is unusual for anyone to be a candidate for the Senate until

after he has made himself well known throughout the department

by holding other offices. Most of the candidates are
CHARACTER '

7 ..

OF THE lawyers, journalists, rural landowners, or profes-
SENATORIAL sional politicians, who have served in the Chamber of
CANDIDATES. r __

Deputies. They esteem it a promotion to go to the

Senate although the latter is the less important of the two chambers

in point of power. They are attracted by the greater prestige and by
the longer term which election to the Senate assures. At any rate

there is a periodical migration of deputies to the upper house, much
to the advantage of the latter. The hegira endows the Senate with

a nucleus of seasoned veterans. They are usually well along in years

when they get there (the average is well above sixty). Consequently
a nine-year term in the Senate often marks the closing of a political

career. On the other hand senators have sometimes become prime
ministers and in a few cases have been elected to the presidency of

the Republic.
The Senate has not been so conservative a chamber as it was

originally intended to be, but it has justified the expectation that

it would be composed of more mature, more ex-
GENERAL .

r ...... ,

CHARACTER pcncnced, and more distinguished statesmen than
OF THE {kg Chamber of Deputies. For the most part it has

served as the reliance of those who want political,

economic, and social changes to come slowly and in an orderly way.

Age and experience usually lend sobriety to opinion. Most French

senators are men who are nearing the age of three-score-and-ten.

Legislators at that age are not customarily under the illusion that

mankind can be regenerated by enacting a few more laws. The very

fact that the senators are "elder statesmen" tends to make them con-

servative, no matter what their party affiliations may be. 1

In the general quality of its membership the French Senate has

set a good standard. Lord Bryce, writing in 1921, declared that no

other legislative body has in modern times main-

SONNEL" tained a higher standard of ability and integrity.

The Senate is not especially popular in France, but

1 There is a good discussion of the French senatorial temperament in W. L.

Middleton,- The French Political System (New York, 1933), pp. 170-181.
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it commands respect and has firmly entrenched itself in the parlia-

mentary system there. Its lack of positive popularity arises in part

from the fact that its power, as a legislative body, is not dynamic.
Its function is to serve as a brake on the machine, not as an accelera-

tor. Legislative chambers with that function do not usually stir

the public imagination.

Despite the high quality of its membeifchip and the measure of

respect which it has gained among the people, the Senate is often

subjected to sharp criticism. Among other things its
. . i - i

'

i r i. i - ITS CRITICS.
critics complain that the system of indirect election

is clumsy and results in the gross over-representation of small towns

and of rural districts. One hears exactly the same complaint regard-

ing "government by yokels" that is so frequently made against the

state senates in eastern portions of the United States. Many French-

men believe, moreover, that the nine-year term is too long, espe-

cially since the senators are chosen by delegates who may themselves

be three or four years away from the people. It is possible for a

senator, in the closing year of his term, to be twelve years distant

from the action of the voters. In its mental attitude, therefore,

the French Senate may be a decade behind the times.

Complaint is also made that the Senate is so wedded to the tradi-

tion of seniority that new members, however competent, can exert

very little influence upon its deliberations. In his first year, as one

rather facetious observer has remarked, the newly elected senator

does not venture into the Senate chamber at all but remains in the

lobby. In his second year he slips into a back seat. In his third year
he votes; in his fourth he asks for a place on some small committee,
and in his fifth year he gets it. In his sixth year he makes a report

on some minor question, in his seventh comes his first speech, in

his eighth he speaks twice, and in his ninth year he is defeated for

reelection. An exaggeration, of course, but with a modicum of basis

for it.

Many projects for reorganizing and liberalizing the French Senate

have been put forward during the past forty years, but no tangible

results have come from any of them. The Senate, PROPOSALS
of course, does not want to.be reformed, and there FOR ITS

is no way of reforming it against its own will. No REFORM -

change can be made in the organic law of 1884 without its concur-

rence, and French senators are like all other legislators in their

disinclination to be thrown out of office. Moreover, it is much easier



464 FRANCE

to pick flaws in the present organization of the Senate than to agree

upon a substitute. If the reformers could unite on a definite plan

of reorganization there would be some hope of its ultimate adoption

despite the Senate's opposition, for a second chamber will always

bend to the will of the nation when that will is clearly made manifest.

Both the House of Lords and the Senate of the United States have

done this during the past thirty years. But in France the proponents

of senatorial reform have not been able to get together upon any plan.

There are almost as many plans of reform as there are reformers.

So the Senate, amid the babel of jarring voices, goes placidly on.

Whenever it rejects some legislative innovation there is an outburst

of popular protest, which generally subsides after a while. Then

a fresh outburst comes and takes the same course. The Senate has

been wise enough to keep within the line where its own existence

might become a real issue.

Both the Senate and the Chamber of Deputies ordinarily meet at

the same time, and their sessions come to an end simultaneously.

' The deputies are never called into session alone;THE SENATE S

MEETING but the Senate may be summoned in special session
PLACE.

or fac purpose of hearing an impeachment. In

Great Britain and the United States the two legislative chambers

meet under the same roof; but this is not the practice in France. The
French Senate holds its sessions in the Luxembourg Palace, a

structure which is redolent of historic memories. 1 It has many
magnificent rooms and corridors, richly decorated with tapestries

and with carvings in wood. The Senate chamber is in the form of

an amphitheatre, with eight rows of arm chairs, upholstered in red

velvet, rising tier on tier. Directly in front of them is the tribune

from which the senators (or the ministers when they are present)

make their speeches. Behind the tribune sits the president of the

Senate, with various officials on either hand, while grouped around

them are splendid marble statues of the great chancellors who laid

down the law in olden days, Turgot, D'Aguesseau, Colbert, and

the rest. On the lawmakers of a modern republic these faces of

stone look down.

1 This mansion, which is situated in the Rue de Baugirard, at the end of the

Rue de Tournon, was built during the early years of the seventeenth century
for Marie de Medicis, and was considerably remodelled by Napoleon I. During
the period of the Red Terror it was used as a prison. It served as a legislative
chamber during the First and Second Empires. The Senate of the Third Republic
has used it since 1879.
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The Senate elects its own president, and this official ranks next

to the President of the Republic among the officials of state. He
has the usual powers of a presiding officer, including ITS PRE_

disciplinary powers; but these he has no occasion SIDING

to use, for the Senate is an exceedingly well-behaved
OFFIGER -

body. Its decorum is almost oppressive. To pass from the Palais

Bourbon, where the deputies foregather, to the mansion of Marie

de Medicis is to breathe a different atmosphere. Instead of a gavel

the president of the Senate uses a bell which tinkles melodiously
at each stage in the advance of business. The Senate also elects,

from among its own members, a vice president and a committee of

management which performs various functions especially in ar-

ranging the order of business. The debates are stilted and usually

tiresome; they lack the excitement which accompanies the resound-

ing oratorical jousts in the lower house. The Paris newspapers pay

relatively little attention to them. Nevertheless most of the speeches

in the Senate are well prepared and carefully thought out. They read

well in print and many of them have permanent value. Senators

of France are paid for their services and have the usual immunities

of legislators, freedom from arrest and freedom of speech subject

to the customary limitations.

THE SENATE'S POWERS

It was the intention of those who framed the French constitu-

tional laws that the Senate should beatleast co-equal with the

Chamber of Deputies in authority and influence. GENERAL
The conservatives in theliational assembly cherished POWERS OF

the hope, in fact, that the Senate would be the more ^NATE:

powerful of the two chambers. So far as the express ORIGINALLY

provisions of the constitution go, there is no reason
INTENDED -

why it should not be, for the constitution makes the ministersj^sjggn-

s^blc to both chambers. It allots to the Senate an equal share in

the making of all laws, with the single exception of money bills

which must originate in the lower house. And it gives the Senate

two special powers which in 1875 were deemed to be of great im-

portance, namely, the
right

to serve as a high court ofjmpcachmcnt,
and the power to join with the President of the_Republic in ordering
a dissolution of the Chamber of Deputies.

~
But the expectations of those who planned the powers of the

French Senate have not been fulfilled. It. has become distinctly
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the less influential of the two chambers. This is partly because

all previous upper chambers in France had occupied a subordinate

position, and a tradition of inferiority had thus be-

HAVE come established. It is also because the Chamber of

ACTUALLY
Deputies, with its members chosen for short terms byWORKED OUT. .

7

.

'

direct manhood suffrage, has assumed itself to be

more truly representative of the people and has arrogated powers on

that assumption. It has taken virtual control of the ministry and

control of the budget, although the constitution does not give it

control of either. The Chamber of Deputies has quietly gathered

this authority under its wing, just as the Senate of the United States

has usurped a virtual right to initiate money bills by the expedient

of mass amendments. All of which supplies another illustration of

the axiom that the wording of a constitution does not always afford a

dependable clue to the facts of government.
What are the powers which the French Senate now exercises?

Let us begin with its special prerogatives. The right to join with*

THE SENATE'S t^ie
-
President of the Republic in dissolving the

SPECIAL PRE- Chamber of Deputies is the first of these. It is a
ROOATIVES.

unique function of an upper chamber. In Great

Britain the House of Commons may be dissolved at any time

by the crown on the advice of the cabinet; in the United

i. CONSENT- States the House of Representatives may not be
ING TO A dissolved by anyone under any circumstances. But
DISSOLUTION J '

. t i

OF THE the French constitution expressly stipulates that the

CHAMBER. President of the Republic may dissolve the Chamber
if the Senate concurs. This was thought by the framers of the con-

stitution to be a power of supreme importance. Among other merits

it was believed to be useful as a safeguard against a possible coup

d'etat by some ambitious chief of state.

But the Senate's power to join with the President in dissolving

the Chamber of Deputies has turned out to be a prerogative of

very little consequence. The reason for this indicates

PREROGATIVE that The makersUrine French constitution did not
is OF NO

clearly envisage the actual workmgsL_of the govern-
[MPORTANCE. 1~

, , , _T
. ^^j+&*~**& ^ &

ment wmch. they were setungup. They provided
that every officialact of Bie'^esidenTinust be^countersigned by a

responsible minister. That meant, of course, that a decree dissolv-

ing the Chamber of Deputies, like any ether presidential decree,

would have to be so countersigned. In other words it is the ministers,
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not
tjie

President of the Republic, who must take the initiative in

asking the Senate to concur in a proposal of dissolution. But it

stands to reason that no ministry will ever propose a dissolution of

the lower chamber solong as~i!" retams^the support of a majority

bo, what the framers of the constitution really did was to give the

ministry, with the concurrence of the Senate, an opportunity to

dissolve the Chamber whenever the latter showed itself hostile. If

actually put into operation, that arrangement would be intolerable.

It would lead to dissolutions and general elections every few months,

because ministries are rarely able to keep control of a majority in

the Chamber of Deputies very long. Usage has therefore decreed

that theppj^erjofdissolution shall not bep^
Only once in fifty yeairsTianile Chamber"oTDeputies been dissolved

before the expiry of its four-year term, and the outcome in that case

was not such as to encourage any repetition of the experiment.
1

Nevertheless, there are many serious students of French government
who believe that a regular use of the power of dissolution would in

time conduce to ministerial stability.

The second special prerogative of the Senate is that of serving

as a "high court ofjustice for the trial of the President of the Republic,
or the ministers, or to take cognizance of assaults

2 SERVJNG
on the security of the state." According to the con- AS A COURT OF

stitution the president may be impeached for high
IMPEACHMENT-

treason only, but a member of the ministry may be haled before the

Senate for any offense committed in the exercise of his official func-

tions. For assaul tp._on ^thc security of the state the Senate may try

any person whatsoever, whetherlie be a public official or not. 2 In

such cases a presidential decree convokes the Senate into session as

a high court of justice.

The first step in an impeachment is ordinarily taken by tke

Chamber of Deputies which frames the charges. But in the case

of assaults upon the security of the state, the accusa- PROCEDURB
tion is not made by the Chamber but by the ministry. IN IMPEACH-

On three Jrnportant occasions within_thejast fifty
MENTS*

years Ihe ministry has brought such accusations against men of

prominence in French public life, a fairly recent instance being that

1 Sec above, p. 422.
*
This, it will be noted, is a wider power than is possessed by the Senate of

the United States.
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of Joseph Caillaux in 1920. 1 A bare majority in the French-Senate

is sufrjLCJjiL^o_convie t
,
whereas in the Senate of the United States

a two-thirds majority is required.

So much for the Senate's special and exclusive powers. It has

been mentioned that the lawmaking authority of the French

THE SENATE'S Senate is ostensibly co-equal with that of the Chamber
SHARE IN of Deputies save in one respect, namely, that money
LAWMAKING:

^.jjg must be firgt presentecj to the ]ower house, and

i. MONEY passed by it before going to the Senate. Whether
BILLS "

the Senate may amend such bills by increasing or

the i^msat its discretion
thg^TTnTSrtJtution doesjrfot say .

fisimply provides that "money billsHshall be first introduced in,

and passed by, the Chamber of Deputies."

But here again usage has made the silence of the constitution

articulate. The matter was for a time in doubt and gave rise to

repeatedcontroyo^ies between the two chambers,

kut m t^ie enc* t^ie Chamber of Deputies triumphed
and its right to have the final word on all money

matters Js now virtually conrfdgrl The Senate continues to offer

amendments when money bills come before it. But it cannot insert

old items except upon the proposal of a

minister. Hence Its amendments~are
re^trictegljto decreasing or

striking
out itgias_which are already in the bill. If the deputies

agree to such amendments when the measure goes back to them, well

and good. But if they do not agree, the Senate usually gives way.

This, as a prominent senator once explained, is a "matter of ex-

pediency, not of law." But whether it be a matter of law or policy

the effect is the same. The Chamber of Deputies in France, like

the House of Commons in Great Britain, has gained virtual control

of the national purse.
*

Strangely enough the House of Representatives in the United

States does not have this financial supremacy although such was

the avowed design of the men who framed the con-

stitution. 2
They intended that the lower branch of

Congress should be the dominant factor in public

1
Caillaux, a former prime minister, was accused of intrigues with the Ger-

mans during the war. He was convicted and sentenced to three years* imprison-
ment in addition to the loss of all political rights for ten years. But in 1 924 his

civil rights were restored to him and he again became prominent in French

politics.
2 "All bills for raising revenue shall originate in the House of Representatives;
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finance. James Madison, indeed, predicted that the provision which

confers on the House of Representatives the sole right to originate

bills for raising revenue would unquestionably make it so. But

Madison proved to be a false prophet. The Senate of the United

States has developed greater influence than the House, not only in

matters of general legislation but in the making of the tax laws.

By the terms of the constitution it cannot originate bills for raising

revenue, and by usage it cannot originate bills for the spending of

money; but when a bill of either sort comes up from the House it

can strike out everything except the preamble and substitute what

is practically a new measure of its own. The Senate of France has

acquired no such authority.

On all measures other than money bills the equal authority of

the French Senate has never been ^eriQUsly-QUCstioned. Such bills

may be ori^inated^ in the Senate, but most of them

afe_inJa^^^^^ beforeTEe~ChambCTjpf
Deputies. If they passrnis^aln^ei^they^go to the

Senate where thgy may be rejected or amended atjyjll. When the

two chambers disagree on amendments "iheTJfli is not sent at once

to a conference committee as is the practice in the Congress of the

United States. It merely travels back and forth from one chamber

to the other. Meanwhile the leaders confer and try to reach a com-

promise. Sometimes cacE cnamber ajppiQinB^a^mmittee to help

effect an agreement, and these committees may confer, bufthey make
no joint report. If the measure is one that has been sponsored by
the ministers, it is their concern

tojincl^jj^solutioi* of the deadlock

and they try to do it by wheeling their respective followers into line.

But if the Senate decides to stand its ground, the measure fails to

become a law. A good manyJb^JnLay^^i^^
"The function of the Senate is to resist," says Barthelemy, "and

in its own way it fulfils this function." But rarely does it carry its

resistance to the point of open rupture. It prefers THte SENATC S

to interpose the barrier of inertia. So, when some METHODS OF

measure has been hurried through the Chamber of
RESISTANCE>

Deputies without adequate discussion, the Senate merely refers

it to a committee and there it stays until public opinion can be

sounded. Other problems then engage the interest of the deputies,

and the matters which repose in the files of Senate committees are

but the Senate may propose or concur with amendments as on other bills."

Constitution oj the United States, Article I, Section 7, Paragraph 1 .
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sometimes forgotten. In any event the original ardor of the deputies

has time to cool down, and compromise then becomes more easy.

The Chamber of Deputies, on some occasions, has taken a money
bill, and tacked some non-financial reform to it in order that the

Senate may be debarred from rejecting the latter.

CHECKMATES ^ut^s parliamentary subterfuge has not usually suc-

THE PRAC- ceeded. The Senate merely separates the irrelevant

"TACKINO" provision from the main bill and sends it to a com-

mittee for study. It does this at times with proposals

of fiscal reform which are included in the budget taking the

ground that the budget must be passed speedily but that other

reforms can wait.

In general the Senate has beQn hostile to new forms of taxation.

For years it stood out against the imposition of an income tax. It

ITS ATTITUDE kas resisted proposals which aim to put an undue
ON TAX- share of the tax burden upon inheritances and has
ATION.

displayed, on the whole, more solicitude than the

Chamber of Deputies for the safeguarding of property rights. On
the other hand it has deferred to public sentiment, as embodied in

the labor program of the Popular Front (a majority bloc in the

Chamber) during the past few years. And there have been times,

with a conservatively minded ministry in power, when the Senate

has shown itself the more liberal of the two chambers. All in all

it has served its purpose as a balance wheel.

The average Frenchman is neither a congenital reactionary nor

a rampant radical. He wears his heart on the Left and his pocket
on the Right. Accordingly he often finds that his

A REFLECTION
,

'

,- , ,.,,
OF THE sympathies are with the radicals while his interests

FRENCH TEM- are ^^ fac conservatives. That being the case the
PERAMENT

Chami>er and the Senate, although openly in disagree-

ment, may both represent him faithfully. One mirrors his political

philosophy, the other his social and economic Bias. The Chamber
is his Don Quixote, the Senate his Sancho Panza. It has often been

remarked, moreover, that Frenchmen have good memories, in

politics. They have not forgotten that the Senate saved France

from the danger of a Boulangist dictatorship fifty years ago and from

the folly of a general levy on capital after the war. They know full

well the weakness of the lower chamber, which is to let itself be

swayed by eloquence into hasty and ill-considered action.

Nearer than any other European legislative body, in short,
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the Senate of France approaches the ideal of what a second chamber

ought to be. For the prime purpose of such a bodye r r r / SUMMARY>
is to serve as a counterpoise to the volatility of a

popular chamber. It should revise, .suggest, find fault, and delay
when necessary. It should interpose obstacles, but not insuperable

ones, to the fevered impatience of younger politicians. To this end

a second chamber should be constituted differently, but not too

differently, from the other branch of the lawmaking body. The
difference must not be so great that strong currents of public senti-

ment will affect one house and leave the other unmoved. A well-

organized second chamber should try to represent "the interests

rather than the opinions" of the people (as Edmund Burke once

phrased it) ;
but on the other hand it should never stand out too stub-

bornly against a strong tide of public opinion on any great issue.

For if it does not bend it is apt to break as the British House of

Lords discovered in 1911.

An excellent survey of the Senate's organization and work may be found

in A. Esmein, Droit constitutionnelfranqaise (8th edition, 2 vols., Paris, 1927),

Vol. II, pp. 333-478, and in G. Coste, R6le legislatif et politique du SSnat sous

la troisitme republique (Montpelier, 1917). Attention may also be called to

Joseph Barth61emy, Le gouvernement de la France (2nd edition, Paris, 1924),

chap. v. There is an English translation by J. B. Morris (New York, 1924).

The same author's volume on Les resistances du Senat (Paris, 1913) is interest-

ing. See also E. M. Sait, Government and Politics of France (New York, 1920),

chap, v, and the chapter on "The Power of the Senate" in W. L. Middleton,
The French Political System (New York, 1933).



CHAPTER XXVI

THE CHAMBER OF DEPUTIES

Every large body of men, not under strict military discipline, has lurking in

it the traits of a mob, and is liable to occasional outbreaks when the spirit of

disorder becomes epidemic; but the French Chamber of Deputies is especially

tumultuous. A. Lawrence Lowell.

In the constitutional laws of 1875 there is a great deal about the

composition and powers of the Senate, but scarcely a word concern-

WHY THE m& the Chamber of Deputies. Save for the provision
CONSTITU- that its members shall be elected by "universal suf-
TIONAL LAWS r , . f , ^, , i r i_

DO NOT DEAL frage the organization of the Chamber was left to be
WITH THE determined by ordinary legislation.

1 There were two

reasons for this action. In the first place no differences

of opinion existed in the national assembly as to how the Chamber
should be organized. Everybody assumed that the lower branch of

the legislature would be made up of members directly elected by the

whole people. That being the case it did not seem to matter very
much whether the election took place under one form of procedure
or another. In the second place, it was felt that much might be

gained by leaving the organization of the Chamber flexible. Before

it dissolved, however, the national assembly adopted an organic
law in which the method of electing deputies was prescribed, but

the provisions of this electoral law have been amended several times

since 1875.

As at present constituted, the Chamber of Deputies consists of 612

members. 2 It is, therefore, one of the largest elective chambers in the

THE METHOD world. The deputies are chosen for a maximum term

OF ELECTING of four years. The right to vote extends to every male

citizen of France, twenty-one years of age or over, who
has been duly enrolled on the voters' list of any commune (or mu-

nicipality) as having been a legal resident for at least six months

1 The term "universal suffrage" has been interpreted in France to mean man-
hood suffrage.

2 Of these 10 are allotted to certain French colonies, 9 to Algeria, 26 to Alsace*

Lorraine, and the rest to France as she was before the war.

472
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prior to the compilation of the list. Persons in the active military

or naval service and those who have been deprived

of civil rights by judicial decree are excluded from SUFFRAOE .

voting. There are no educational tests for voters in

France as in some of the American states, and no taxpaying require-

ments. There is no plural voting as in England, no absent voting as

in America, and no compulsory voting as in Belgium.
Women are stiil excluded from voting in all French elections

although repeated attempts have been made to give them suffrage

rights. The Chamber of Deputies, on one occasion,

passed by a large majority a bill to abolish the sex

qualification, but the Senate by an equally decisive

vote rejected the proposal and it has since, on several occasions, de-

clined to reconsider its action. And, strange to say, it is not the con-

servatives, but the radicals who are mainly responsible for this. The
women of France are more attached to the Catholic Church than

are the male voters, hence woman suffrage might strengthen the

influence of clericalism, which is the last thing that the radical

groups in France desire. So democracy, as one keen-witted French-

man has ironically remarked, "must be protected against itself, for

what good is democracy unless it helps its own friends?" One is

reminded of the legendary Ugolino who devoured his own children

so that they would never be fatherless.

France is one of the few great countries in which women have not

been enfranchised. Yet the issue is not a major one in French poli-

tics. Certain organizations are keeping it alive, but the great ma-

jority of the women in France do not seem to be seriously disturbed

about their deprivation of electoral privileges. Nor are their hus-

bands and brothers greatly concerned about it, despite the fact that

Frenchmen have placed so much emphasis upon "natural rights."

Some day, sooner or later, woman suffrage will doubtless be granted
in France, but the step does not seem to be immediately at hand. 1

During recent years there has been much discussion of a proposal
for "family voting" in France. In brief the father of a family, under

this proposal, would be given one or more extra votes,

depending upon the number of his children. Concern- POSAL FOR

ing the details of such a plan there is much difference
"FAMU-Y

^

of opinion, and a half-dozen schemes have been

1 For a discussion of the issue see A. Leclere, Le vote desfemmes en France (Paris,

1929).
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worked out. Difficulties arise with respect to the electoral status of

widows who are heads of families, and as to the position of unmar-

ried daughters who are over age. What provision should be made
for them in a system of family voting? The general argument in

favor of le vote familial is that the family, not the individual, is the

true unit in the social organization and that representative bodies

chosen by a system of family voting will represent the people in

terms of this true unit. On the other hand, the proposal is open to

various objections of a practical sort. 1

Although the qualifications for voting are fixed by general law

and hence are the same at all French elections national, depart-

now VOTERS' mental, and local the work of compiling the voters'

LISTS ARE lists is entrusted to the local authorities. In each com-
COMPILED. mune or municipality the responsibility for preparing
the liste electorale rests with a commission of three persons, namely,
the mayor, a representative of the municipal council, and an official

named by the prefect of the department in which the commune is

situated. This commission first revises the old register by using

information which is on file at the mairie or city hall. 2 Then the re-

vised list is posted and if there are any wrongful omissions or inclu-

sions, the interested parties may file protests. Such protests are con-

sidered by the electoral commission whose membership is enlarged
for this purpose by adding two additional representatives of the

municipal council. And if the decisions of this enlarged commission

do not satisfy, there is an appeal to the administrative courts.

Apart from errors or oversight the names of voters are placed

upon the list without any action on their own part. There is nothing

THE !"TAT corresponding to the English method of sending can-

cuyit" AS A vassers from house to house gathering the names of
BASK"

, . , voters, or the American plan of calling on the voters

to cpme and get themselves registered. There is no occasion to use

either of these methods because all the essential information is on

file in tfye office of the mayor. The records of the etat civil contain

the names of all who have moved into the commune during the year,

or out of it. They also list the inhabitants who have died, or who
have come of age, or who have lost their civil rights since the list was

1 For further information on this topic see E. Harraca, Sur le vote familial

(Paris, 1930).
2 A perpetual census or etat civil is maintained in every commune as a basis

for the Hat militaire or roster of compulsory military service.
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last revised. Owing to the accuracy of these records there are rela-

tively few wrongful omissions or inclusions to be found when the

list is posted.

ELECTION METHODS

France has tried, since 1875, various methods of electing deputies.

During the first ten years the elections were based upon 3jrigle-

member districts, as in England and the United

States. But this plan, to which the French gave the

name scrutin cFarrondisscment, was deemed unsatisfac-

tory because it seemed to concentrate the attention of each deputy

upon the interests of his own district rather than upon those of

France as a whole. The districts were srnall, and it is an axiom of

government that small districts elect small men. As Gambetta once

said, it made the Chamber of Deputies "a broken mirror in which

France could not recognize her own image."
So a plan of election by general ticket, or scrutin de liste, was

adopted in 1885. Under this system the voters of each department

(a department is the largest administrative district in

France) chose four, or six, or ten deputies according
to its population. But the plan of election-at-large TICKET

also failed to satisfy. It failed to provide minority

representation, it played into the hands of demagogues
as the Boulangist upheaval showed, and did not produce any notice-

able improvement in the quality of the men elected, so the old

method of election by single-member districts was restored. But not

to much purpose, for the dissatisfaction with it soon flared up again.

After the close of the World War there was an agitation for the use

of proportional representation and provision for it was made in

1919. Two general elections were conducted under this arrange-

ment, but on the whole it satisfied the people even less than the

preceding plans had done. 1 So finally, in 1927, the method of

scrutin cTarrondissement, or single-member districts, was restored.

Thus France, after fifty years of experimenting, has come back to

the plan of election from which England and America have never

departed.

Any French citizen, twenty-five years of age or over, is eligible to

1 An explanation and criticism of the French system of proportional representa-
tion (as it was used from 1919 to 1927) may be found in H. L. McBain and Lind-

say Rogers, New Constitutions of Europe (New York, 1922), pp. 107-108.
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be a candidate for deputy. There is no formal nominating pro-

HOW NOMI- cedure. Any candidate can nominate himself. But

N \TJONS the various party groups have their own machinery
ARL MADE.

Qr seiectmg ancj announcing candidates. No ballots

are prepared by the election officials but a merely formal declaration

of candidacy is now required in the case of Chamber elections.

Each candidate or each party group prepares its own

ballots, which can be sent through the mails free of

postage to all names on the voters' list. Candidates are allowed to

enclose, along with the ballot, a single circular of limited size. Both

the ballot and the circular, while prepared by the candidate or his

party group and paid for by them, are printed by the public authori-

ties. This is intended to Hep all the ballots uniform in size, shape,

and color. When the voter goes to the polls he takes one of these

ballots with him (the one that he favors) ; he does not mark it in any

way but merely seals it in an envelope and drops it in the ballot box.

A general election in France takes place on a date fixed by presi-

dential decree, but it must come within sixty days preceding the

expiry of the four years for which the Chamber was

ELECTION. elected. It is always held on a Sunday, it being as-

sumed that Sunday is the most convenient voting-day
for everyone, wage-earner and employer alike. It also affords (what
Frenchmen value highly) a chance for the voters to congregate
around the polling place most of the day, arguing about the issues,

the candidates, and the probable outcome.

The advantages of holding elections on Sunday are so obvious as

to raise the question whether Americans might not profitably

ADVANTAGES follow the Continental practice. The most convenient

OF SUNDAY places for polling are the schools, which are always
ELECTIONS.

available on Sundays. The American practice of

week-day balloting involves a slackening of industrial production on

election day which is estimated at from ten to twenty per cent, due

to the fact that workers are given time off to vote. And elections

come oftener in the United States than in Ebropean countries.

There would be objections to such a proposal, of course. Many
puritanical souls would regard the holding of an election on Sunday

WOULD THEY ^ a new f rm ^ Sabbath desecration. But it would
DO IN

surely be a no greater profanation than the profes-
AMERICA.

sionai ball games, the motion picture shows, or the

bathing-beach spectacles which now attract thousands of good
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American citizens every Sunday afternoon when the weather is

fine. If voting is a "sacred duty" (as we are so often assured from

the church pulpits), why should there be serious objection to the

performance of such a duty on a day that is consecrated to sacred

things? The better the day, the better the deed. One should hasten

to add, however, that sentiment rather than logic is what deter-

mines this matter in America, and it is likely to keep on doing it.

Polling places in France are designated by the prefects and sub-

prefects, who are national officers. Schoolhouses and other public

buildings are generally used. A few days prior to the

election a notice (carte electorate) is mailed to every

voter whose name is on the list informing him of the

place and date of polling. On entering #ie polling room the voter

presents this card, which identifies him. Then he is given a plain

envelope with which he retires into a screened compartment.
There he takes from his pocket the ballot which he has selected

from among those sent to him by mail, puts it into the envelope,

seals it up, and drops the sealed envelope in the ballot box. 1 The

polling officials need do nothing but look at his card and give him
the envelope.

In the villages and small towns, where there is only one polling

place, the mayor acts as chief election officer, attended by four

members of the municipal council who serve as his

assistants. These five constitute the bureau of the poll

and by a majority vote decide all questions that may
arise. In the larger cities, where there are several polling places, the

mayor presides at one of them and designates various councillors to

preside at the others. A bureau is similarly constituted for each

polling place. All these officials give their services free which is

in sharp contrast with the American custom. In the United States

everybody who serves in a polling place expects to be paid.

Voting begins at eight in the morning and continues until six in

the evening, unless different hours are fixed by the prefect. Any
voter, after he has voted, is permitted to stay in the

polling room as long as he desires. Hence the room is

often so crowded that the members of the polling

bureau find difficulty in doing their work. The air is dense with

tobacco smoke, through which can be discerned a general shrugging

1 If he has forgotten to bring his ballot he can write the name of his candidate

on a slip of paper and put it in the envelope.
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of shoulders and waving of hands as spirited arguments are con-

ducted by the groups of partisans. Occasionally the arguments

grow so warm that the presiding officer calls in a gendarme and

instructs him to clear the room; but this must not be done unless the

commotion makes it absolutely essential. In France the laws regard

the polls as places of public meeting, where the voters settle the

issues in person. Hence an election can be voided if the polling

officials unnecessarily interfere with the voter's inalienable right to

discuss the destinies of the nation, with all the accompanying pan-

tomime, in full view of the ballot box.

When the poll is closed the ballots are counted by members of

the polling bureau. But if a large vote has been cast the officials

may call upon bystanders for aid, as they frequently

do. The room is as crowded as ever, even more so,

and the counting proceeds with some difficulty. Any
outsider who has seen it will marvel that accuracy can be obtained

in the result. Yet the count is, on the whole, more accurate than in

American polling places where a policeman keeps everybody except

the officials out of range while the count is being made.

In order to be elected, a candidate must receive a clear majority

of all the polled votes. If no one meets this requirement a ballotage,

or supplementary election, is held on the Sunday fol-

"BALLOTAGE" lowing and at this election a plurality is sufficient.

Thus the plan works out pretty much as under the

usual American scheme of primaries and final elections, with this

difference, however, that the two pollings in France are only a fort-

night (not a couple of months) apart.

If disputes arise concerning the results of an election, they are

decided by the Chamber under the constitutional provision which

empowers4t to determine the qualifications of its own

ELECTONS. members. Controversies are referred to committees,

but the recommendations of these committees are not

always accepted by the whole Chamber. The latter's action is

largely influenced by partisan considerations. Protests may be filed

on grounds of intimidation, bribery, or corruption, and if the

Chamber upholds these protests it will annul the election. Then a

new election is ordered. But the Chamber cannot impose any other

penalty upon candidates who have been guilty of electoral corrup-
tion. They may, however, be prosecuted in the courts.

'

There is no law which limits the amount which a candidate may
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legitimately spend in getting himself elected to the French Chamber
of Deputies. So long as he does not spend it corruptly

he may pay out as much as he likes and is not re-

quired to publish a statement of his expenditures. In

England and in the United States there are stringent laws relating

to maximum political expenditures, but in France there are no

limitations of this sort. Nor does there seem to be need for any, since

public opinion usually provides an adequate check. An outpouring
of money on behalf of any candidate, or group of candidates, is

likely to defeat its purpose in France for the people are not accus-

tomed to it and would resent the innovation. The laws, moreover, do

their best to assure each candidate an equal chance, for example,

by providing free billboards, giving every candidate his due share of

space on them, and forbidding affiches electorates or campaign posters

to be put up anywhere else. At the last election more than 10,000

of these free billboards were provided for the candidates in Paris.

Candidates and party groups spend a good deal of tnoney in

France as elsewhere. While it is difficult to make an exact compari-
son there is reason to believe that an election cam- ABSENCE OF

paign costs about as much in France as in Great ELECTORAL

Britain. 1

Campaigns and elections, on the whole, are
FRAUDS -

conducted fairly, and save in very exceptional instances the ballots

are counted honestly. Lord Bryce, however, tells a story of one

polling place where, as the hour for closing approached, it was found

that only a small vote had been cast. The mayor of the commune,
on being informed of this, said in a cryptic whisper to the polling

officials: "It is your duty to complete the work of universal suffrage,"

and presumably they obeyed orders. Sometimes, in a hotly

contested election, the rival partisans have invaded the polling place

and engaged in a fist-fight during which the ballot box was smashed

open and the ballots scattered to the four, winds of heaven.

At any rate the neighboring estaminets do a good business on

election day, and politicians sometimes foot the bills. Places which

sell intoxicating beverages are not closed in France on
i i I -A T^I PUTTING

election day, as they are in America. Employers are PRESSURE ON

alleged to be over-zealous at times in persuading their E ELEC-

7 J i J- j i_
TORATE.

workers, and in rural districts it is sometimes said that

the landlords bring pressure to bear on their tenants. A generation

1 For a discussion of this and related matters see J. K. Pollock, Money and

Politics Abroad (New York, 1932), especially pp. 284/
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ago it was contended by the radicals that the priests in many parts

of France were exercising too much political influence over their

parishioners, but today this complaint is seldom heard. Pressure

now comes chiefly from the prefect, the subprefect, and other public

functionaries. Some of these officials are quite pbtrusive in their

efforts to secure the election of deputies who will support the minis-

try. A ministry which is in power when the election comes has an

advantage over its opponents by reason of the influence which it can

persuade these officials to exert. Even in this respect, however, con-

ditions are better than they used to be. With changes in ministries

likely to occur at frequent intervals the prefects hesitate to commit

themselves unreservedly to any candidate or party group. For al-

though they cannot be summarily dismissed for activity in politics,

they can be demoted by transfer if they hitch their chariots to a

falling star.

ORGANIZATION, MEMBERSHIP, AND POWERS

The Chamber of Deputies meets each year on a date fixed by the

constitution. It is not called together at the discretion of the minis-

THE try as is the British House of Commons. But in case of

CHAMBER'S emergency the President of the Republic may call it

SESSIONS.
together at an earlier date than that fixed by the con-

stitution. Two sessions a year are held, one beginning in January
and lasting until July; the other beginning in November and con-

tinuing through December. This short session is devoted chiefly to

a consideration of the budget. With the exception of about three

months, therefore, the Chamber is continually in session. The daily

sittings begin at two o'clock in the afternoon and last until six or

seven. When the urgency of business requires longer daily sittings

the Chamber meets earlier in the day. It rarely prolongs its sessions

into the night. Since 1879 the sessions have been held in the Palais

Bourbon, a stately building with a Corinthian peristyle which stands

on the left bank of the Seine directly across from the Place de la

Concorde.

The hall in which the deputies hold their sessions is semicircular

in shape with a dozen or more rows of seats. Each seat except those

ARRANGE- m t^ie fr nt row h^ a small desk hinged in front of it.

MENT OF The front row is reserved for ministers, undersecre-
SEATS '

taries, and other executive officers as well as for mem-
bers of committees who are present in connection with the business
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of the day. Behind them the rows of seats are elevated like those of

an amphitheatre. Facing the semicircle is a high chair in which the

president of the Chamber sits, and in front of this, on a somewhat

lower level, is the tribune from which the members address the

House.

A deputy is allowed to speak from his place on the floor if he so

desires, but as a rule he obtains recognition from the floor and then

mounts the tribune where he can face his entire audJ-
r r

ence. This method of conducting the debates is in

many of its practical aspects quite superior to the plan pursued in

the English House of Commons and in the American House of

Representatives for it ensures every member a chance to hear what

is being said. There is no breaking in upon deputies while they are

speaking, asking them to "yield the floor" as in Congress. On the

other hand interruptions in the way of shouts and

ironical cheers from some sector of the amphitheatre
RUP*

are not infrequent. It should be explained that the

seats are assigned in sectors to the various political groups, the con-

servatives being given the extreme right and the communists the

extreme left, with the moderate groups between. There are galleries

to which outsiders are admitted except on days when the Chamber
decides to meet in secret session.

The constitutional laws of 1875 contain the curious provision that

both the Chamber of Deputies and the Senate must remain in session

for at least five months in every year, even if there is

/ i T , . . . ADJOURN"
no business for them to do. But this provision has not MENTS AND

given rise to any embarrassment because there has

always been enough work to keep both Houses busy
for an even longer period. Anyhow the chambers can adjourn if

need be and the recess would be counted in reckoning the five

months. The President of the Republic may adjourn both chambers

for a period not exceeding one month, subject to the restriction that

he must not do this more than twice during the same session. When
the two chambers have been sitting for five months he may bring

their sessions to an end by a decree at any time. Finally, he may
dissolve the Chamber of Deputies with the consent of the Senate;

but this power has not been exercised for more than sixty years.

As for the men who make up the Chamber of Deputies there is a

general impression that they do not average up to the standards of

the British House of Commons. It is difficult to tell how much real
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basis for this impression there may be, because the quality of the

PERSONNEL men w^ s** in lcg^ative bodies is something that

OF THE does not lend itself to statistical computation. There
CHAMBER.

are no yardsticks wherewith to measure legislative

capacity. It is all a matter of individual judgment colored by pa-

triotism or the lack of it. One may doubt, however, that the general

impression is well founded in this case, although it is quite true that

the practice of electing deputies from small districts has tended to

fill the Chamber with local politicians. It has helped to lower the

position of deputy to that of a patronage-seeker. His mandate to

Paris is less that of a lawmaker than that of a village ambassador. A
large portion of his time must be spent in finding jobs for the pay-roll

patriots of his arrondissement, visiting the ministerial offices in quest

of fayors, and serving as a messenger for everybody who has official

business at the capital.

Certain it is, at any rate, that to an outsider the deputies do not

look impressive. Most of them dress carelessly and look unkempt.
This is true even ofsome who are men ofworld renown. The average

deputy, it is said, goes home every Friday evening and gets back to

Paris on Tuesday with a clean collar and a new grist of errands for

his constituents. Incidentally he travels free on the railroads, which

is why he goes home so often. The decentralization of parties in

France undoubtedly has had an influence upon the kind of men
elected to the Chamber. It has given a great advantage to those

candidates who can intrigue and form alliances, whose political

principles are not firmly fixed, and who are willing to compromise
for votes. Such men are not likely to be conspicuous for their dignity

or poise.

Yet) "Hid Serene Highness, the deputy" is a pivotal figure in

French government. lie is local leader and boss combined. Minis-

THE sov- tr^es r*se or fa^ at hk command. He is looked upon as

EREIGN the real sovereign of France, says Siegfried, "by the
DEPUTY.

millions ofnobodies who make up the French nation." 1

And often he acts the part. The deputy's attitude toward the minis-

ters, or even toward the President of the Republic, is not one of

quiet deference as is the corresponding relation in England and

America. President, ministers, and prefects may be the government
of France, but the deputy is the people of France. V&tat c'est mot

if he doesn't say it, he often thinks it.

1 Andr Siegfried, France A Study in Nationality (New Haven, 1930), p. 107.
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The Chamber of Deputies is unlike the House of Commons in

that very few of its members come from families allied with the old

nobility. It contains no considerable element analo-

gous to the English squires or country gentlemen. THE CHAMBER.

There are many large landowners in France, espe-

cially in the western part of the country; but few ever get themselves

elected. Unlike the American House of Representatives, moreover,

the Chamber of Deputies does not contain a large number of men
who directly represent the interests of agriculture, industry, and

commerce. It includes relatively few men who have ever worked

with their hands. The largest element is made up of professional

men, lawyers, physicians, journalists, retired public officials,

educators and always a good many professional politicians.

Frenchmen complain that there has been a steady decline in the

standards of ability, independence, and intelligence among their

lawmakers during the past fifty years. In this they are HAS THE
not unique, for one hears the same complaint in Eng- STANDARD

land and America. They grumble that there are no

Thiers and Gambettas in the Chamber of Deputies today, just as

Englishmen lament the absence of Disraelis and Gladstones in the

House of Commons, while Americans seek in vain for Websters and

Clays among contemporary congressmen. The trouble is that every-

where the world idealizes the men of the past and exalts them to a

pedestal on which their contemporaries would not have placed
them. A legislative body may give a popular impression of medioc-

rity for the mere reason that the times give it nothing heroic to do.

In general, the membership of the French Chamber nowadays
carries a strongly bourgeois flavor. A man belongs to the bourgeoisie

in France if he has saved some money (but not too THE

much), or has a business of his own (not too BOURGEOIS

large), or practices a profession (but not too success-
FLAVOR -

fully), or owns some hectares of good land (but not too many), -in

other words if he ranks in what Englishmen term the middle class.

Men from this category usually begin their apprenticeship in a

municipal council. Then, having been elected to membership in

the Chamber, the bourgeois deputy combs Paris for a modest room
in some section where the American tourist has not yet stimulated

the landlords to higher rentals. He shies at silk hats and swallow-tail

coats, rides to the Palais Bourbon on the underground or in a bus,

gets his meals en pension, and votes against proposals to raise taxes.
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But the average deputy is a better man than he looks. He will sur-

prise you not only with a level head but with a silver tongue. Most

members of the Chamber can speak eloquently, lucidly, and fast.

Nowhere will one find better diction than in the French lower house,

unless it be in the French upper house.

Members of the Chamber are paid sixty-two thousand francs per

annum (about $1,600 at the present rate of exchange). This is ab-

DEPUTIES surdly low. But they also receive allowances for secre-

ARE POORLY tarial help and for the entertainment of constituents
PAII) '

, who come to Paris. There is also a fund out of which

pensions can be paid to needy ex-deputies, as well as their widows

and orphans. A small deduction is made from the pay of each

deputy for this fund. But everyone who is elected to the Chamber

expects to go higher and thus to obtain a larger emolument from the

public purse. He has visions of ultimately becoming ministrable and

getting a place in the ministry. Since ministries are frequently re-

constructed this hope is by no means a forlorn one.

Meanwhile the deputy dearly earns his modest stipend by serving

as errand-boy-extraordinary for those who have the votes at home.

His daily route is to the various bureaus and back

again. For the ministers and their chief subordinates

dispense the honors, the medals and the tricolored

buttons, the administrative posts, mostly of small consequence, the

tobacco licenses, and the college bursaries. To them the deputy goes
when his commune or arrondissement desires a bridge or a road,

when a farmer wants to be compensated for damage done to his

vines by a hailstorm, when a taxpayer disputes the taxgatherer's

claim, when a parent wishes to have an indulgent view taken of his

son's performances in an examination, or when a litigant thinks

that a word of recommendation might help him in a court of

justice.

The voter writes to the deputy, and the deputy approaches the

minister. When a grant of money, or a decoration, or a salaried

post is in question, the minister is made to understand that the

deputy's support at the next critical vote in the Chamber may be

affected by the degree of benevolence that the government displays.

Thus there is a continuous process of triangular huckstering between

the voters, the deputy, and the ministers. The voters back home are

insistent; the ministers may demur; and the deputy does most of the

worrying. His job is vexatious, none too dignified, and ill-paid,
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which may be the chief reason why France does not get better

deputies.
1

The oratory of the pen counts for more in France than in England
or the United States. Candidates for the Chamber make speeches,

of course, but in reaching the public they place greater

dependence upon the newspapers. Nearly all French

newspapers are aggressively partisan and personal;

they profess none of the party independence that marks some of the

great daily journals in America. The French newspaper is a per-

sonality, not an institution. It is the organ of its editor and the

French editor never hides his light under a bushel. His editorials

are flaming appeals, and he prints them on the front page with his

name signed to them. So, when an editor or one of his close friends

happens to be a candidate, the newspaper will devote its whole

energies to the task of electing him. The news of the day will go off

the front page if necessary. In such cases the editor gives the public

what he thinks the public ought to want, and the public takes what

it gets.

There are real debates in the Chamber of Deputies, with set

speeches eloquently delivered. These speeches are not usually longy

they rarely exceed a half hour, but they are DEBATES IN

earnest, often impassioned, and sometimes brilliant. THE

The deputies interrupt with applause or with taunts
GHAMBER *

and cries of all kinds, while the presiding officer brings beads of per-

spiration on his face by vigorously ringing his bell for order. If that

does not serve to quell the tumult he exercises his droit de chapeau, or

right to put on his hat in preparation for leaving the Chamber. As

a last resort he may adjourn the sitting and leave. To the onlooker

from the""galleries the debates in the French Chamber seem uproar-
ous at times, but there is not much personal rancor behind the ora-

torical barrages. Deputies may shake fists at a safe distance on the

floor or even throw out challenges to a duel but an hour later they

may be seen fraternizing in the corridors. 2

The powers of the Chamber do not require much explanation.
Its affirmative action is essential to the enactment of all laws what-

soever. All financial measures must originate in this branch of the

1 See Lord Bryce, Modern Democracies, Vol. I, p. 258.
2 See the excerpt from the article on "The Best Show in Paris" which is printed

in Norman L. Hill and Harold W. Stoke, Background of European

(New York, 1935), pp. 299-301.



486 FRANCE

French parliament, and although the Senate is not constitutionally

THE debarred from amending or rejecting such measures

CHAMBER'S it has refrained from serious interference except on
POWERS,

a ew notable occasions such as its rejection of

the Blum ministry's plan for a temporary financial dictatorship in

1938. Passing the budget is the Chamber's big task each year

and in this field its decisions are virtually final. Changes, after the

budget has gone to the Senate, are relatively infrequent. As for non-

financial measures, most of them also originate in the Chamber of

Deputies, but the Senate feels free to amend, delay, or reject these

bills at its discretion. As has been pointed out, the Senate's usual

course (when it does not like a bill), is to refer the measure to a com-

mittee for suffocation. But if the Chamber shows a live and sus-

tained interest in the measure it will stir up the ministers and the

ministers may then prod the Senate into concurrence. The process

of lawmaking, however, is reserved for the next chapter.

Besides the books listed at the close of the three preceding chapters,

mention may be made of Eugene Pierre, Traite de droit politique, electoral,

et parlementaire (5th edition, Paris, 1919), Charles Benoist, Les lots de lapolitique

fran$aise (Paris, 1928), M. Aragon, Guide pratique des elections legislatives

(Paris, 1928), Henri Leyret, Le gouvernement et le parlement (Paris, 1919),

Henri Maret, Le parlement (Paris, 1920), Pierre Dominique, Monsieur le

parlement (Paris, 1928), and the various illuminating articles which appear
from time to time in the Revue politique et parUmtntviri.



CHAPTER XXVII

THE PROCESS OF LAWMAKING

He that makes the law knows better than anyone else how it should be executed

and interpreted. It would seem, then, that there could be no better constitution

than one in which the executive power is united with the legislative. Jean*

Jacques Rousseau.

When the legislative and executive powers are united in the same person, or

in the same body of magistrates, there can be no liberty. Montesquieu.

Legislative bodies have a threefold purpose: they make the laws,

they authorize the expenditures, and they control administrative

policy. By legislating they provide a system of rules
i j r i i Z J WHAT THE

governing the conduct of the people; by adopting a LEGISLATIVE

budget they furnish the funds with which govern-
PROCESS

/ . , , , f . . . INVOLVES.
ment can be carried on; and by means of inquiries,

interpellations, and investigations they exercise a continuous super-
vision over the administrative authorities.

This represents a vast amount of work, and no legislature would
ever manage to get it done without rules of procedure. These rules

are not designed merely to expedite the passage of laws. Were that

the case there would be no need for so many of them. They aim
also to ensure economy in public expenditures, to safeguard the

rights of minorities in the legislative chamber, and to provide
channels through which the ministers or other executive officials

may be controlled. What we customarily call the "process of law-

making," therefore, is in reality a good deal more than that. It is

a process of legislation, appropriation, and supervision combined.

Both branches of the French parliament elect their presiding

officers and determine their own rules of procedure. The presiding
officer is chosen, in each chamber, by secret ballot. PARLIAMEN-
Two or more vice presidents are chosen at the same TARY

time, also several secretaries and some additional
OFFICIALS-

functionaries. Together these officials serve as a bureau or admin-

istrative committee.
' r

The position of the president in both chambers differs from that

4S7
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of the speaker in the British House of Commons, but is not very

THE PRE- unlike that of the speaker at Washington. He is

SIDING a party man, the choice of whatever combination
OFFICERS.

Q partjes happens to control a majority among the

members. Upon his election to the chair he does not cease to be a

partisan, as is the case with the speaker in the British House of Com-
mons. By usage he is peimitted to favor (if he does not do it too

obtrusively) the bloc which elected him. In recent years it has be-

come unusual for the president to leave his chair and take part in

the debates, but it has not always been so. The fiery Gambetta,
when he presided in the Chamber fifty years ago, used to recog-

nize himself, descend from his chair to the tribune, and pour forth

oratory by the hour. By custom the president refrains from voting,

even in case of a tie. If the vote is a tie the proposition is declared

to be defeated.

In general the powers of the presiding officers in the two French

chambers are the same as in other legislatures. They recognize

members who desire to speak, put questions to a vote,

POWERS announce the results, decide points of order, and

sign the records of proceedings. But they do not

appoint committees. There is no important difference between the

functions of the presiding officer in the Senate and in the Chamber
of Deputies. But the president of the Chamber finds much greater

scope for the exercise of his disciplinary powers inasmuch as the task

of maintaining order is much more difficult in the lower branch.

LEGISLATIVE COMMITTEES

Both chambers of the French parliament make use of committees,

or commissions as they are more commonly called. In addition

THE COM- * sPecia^ r sessional committees appointed for

MITTEE specific purposes, the Chamber of Deputies maintains
SYSTEM.

twenty regular committees (grand standing com-

mittees), each having forty-four members. These committees are

reconstituted at the beginning of each year. Each committee is

made up by assigning a proportionate representation to the various

party groups in the Chamber as a whole. The procedure is as fol-

lows: first the numerical strength ofeach party group in the Chamber
is figured and officially announced. 1 Then each group is notified

1 In case of doubt the individual deputy is asked to declare the group to which
he belongs. If he disclaims allegiance to any group he is listed with the

k'non-

inscrits," and these also are given their proportionate share of representation.
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that it is entitled to its due proportion of members on each of the

twenty committees and is asked to nominate them. Thereupon it

holds a caucus and selects from its own ranks a sufficient number of

members as requested. This is usually accompanied by preliminary
conferences and agreements, but if there is any rivalry that cannot

be settled in this way the group decides the matter by secret ballot.

When each group has named its representatives on all the com-

mittees the complete lists are made up and published. If, at the

end of three days, no protest signed by at least fifty PUBLIGATION

deputies has been lodged with the Chamber, the OF THE LISTS

committees are deemed to have been chosen; but if
ANDPROTESTS'

a protest is filed in proper form the whole Chamber takes up the

matter and settles it by vote if necessary. In the Senate the pro-

cedure is much the same but there are only twelve regular com-

mittees to be appointed, there are fewer party groups to be repre-

sented, the committees are smaller, and any twenty senators may
file a protest against the acceptance of the group nominations. 1

Each of these regular committees has its own field of work. One
deals with finance, another with foreign affairs, another with

measures relating to the army, another with public
i m HOW' THE

works, another with commerce and industry. There COMMITTEES

are regular committees on the navy, agriculture,
D0 THEIR

labor, aviation, public health, social insurance,

local government, and so on. Every legislative proposal is referred

to the appropriate committee and makes no further progress in the

Chamber until a report from the committee is forthcoming. If

there is no regular committee to which it can properly be referred,

a special committee is appointed to consider it. The committees

usually hold their sittings in the forenoon and on Wednesdays,
>vhen no meetings of the chambers regularly take place. But they
also meet in the afternoon on other days if there is urgent work to

be done. There are no public hearings as in Great Britain and

America; the sessions of French parliamentary committees are

always executive sessions, although the author of the bill which is

under consideration is permitted to be present.
2

This is one of the noteworthy features of French parliamentary

1 A full discussion of this entire subject, in all its phases, may be found in

R. K. Gooch, The French Parliamentary Committee System (New York, 1935).
2 Even deputies who are not members of the committee have no right to attend

unless the Chamber by special resolution authorizes their attendance.



490 FRANCE

usage, yet it hardly seems consistent with the commonly recognized

usages of democratic government. Nor does it make
* r efficient committee work, because experience

has everywhere shown that there is no easier way
of getting information than by means of public hearings. On the

other hand, some members of the committees always confer infor-

mally with the leading supporters and opponents of any important
measure which they are considering. This ensures both sides a

chance to reach the ears of the committee in a roundabout way
before a report is made. Each committee is required to keep a

detailed record of its proceedings and this record is deposited

in the archives of the Chamber where any deputy may inspect it.

Before making its report on any measure of importance the com-

mittee also ascertains the attitude of the ministers in relation to it.

The French process of lawmaking superficially resembles the

English in one important feature, namely, in the distinction which

is made between government measures (projets de lot),

"PROJETS DE and private members' bills (propositions de lot), Govern-

"PROPOSI- ment measures are submitted to parliament by a

TIONS DE LOI." member of the ministry. Immediately upon intro-

duction they are referred, without reading or debate,

to the appropriate standing committee. But bills relating to public,

as well as to private matters, may also be introduced by any senator

or deputy. All such bills are also referred without debate to a stand-

ing committee in the same way as government measures. In the

British House of Commons a private member's bill has relatively

little chance of passing unless the ministry supports it, or, at any

rate, assumes an attitude of benevolent neutrality towards it. But

in France this is not the case. Individual deputies, and groups of

deputies, bring in resolutions formally requesting the ministers to

father some projet, and they also come forward with their own

propositions by the hundred at every session. Whether

"CONFERENCE a private member's bill gets consideration is not
D
R|S " determined in France, as in England, by drawing

lots for places on the calendar. In the Chamber of

Deputies the order of business is determined each week by a meeting
known as the conference des presidents. This gathering is attended by
the president and vice presidents of the Chamber, the chairmen of

all standing committees, and the leaders of the various party groups.

Together these key-men decide what measures shall have the right
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of way. Naturally they keep in mind the wishes of the ministry, but

they see to it that private members get a square deal also. It should

be mentioned that while bills may be introduced in either branch

of the French parliament, most of them originate in the Chamber
of Deputies.

When a committee decides to report a bill it does not entrust this

duty to its chairman. It appoints one of its own members to serve

as a rapporteur for the measure and it is his function HOW BILLS

to explain it on the floor of the legislative chamber. ARE

This it does even in the case of government measures
REPORTED.

a practice which contrasts sharply with that of the House of Com-
mons. In England a government measure is always presented,

explained, and defended on the floor by a member of the ministry.

In the American House of Representatives bills are ordinarily

reported to the House by the chairman of the committee which

has considered them. But in France the "reporters" appointed

by the committees to steer government measures through parliament
are neither ministers nor chairmen; they are private members.

The ministers and chairmen may join in the debate, and usually do;

but they do not direct it. For the moment the minister who has

framed the bill, and who presumably knows most about it, is eclipsed

by a private member.

Here is a division of functions and responsibility which has not

been altogether beneficial in its effects. There is much to be said

for the English plan of having each minister pilot

his own bills through the House. There is also a good
deal to be said for the American plan of having the

chairman of the committee do the steering. In both cases the respon-

sibility is fixed and unified. The French method divides the leader-

ship. It consequently divides the responsibility and this diffusion

would be fatal were it not for the fact that the reporters and the

ministers usually work in close cooperation. There is this to be said,

also, that since a rapporteur has usually only one important bill per
session he can focus his best efforts on it and become thoroughly
conversant with all its implications. Incidentally the successful

steering of an important bill may give the rapporteur great prestige

and virtually ensure his early entrance into a ministry.

When a committee is ready to report a measure the text, along
with the reporter's expose, is printed and distributed. On the day

appointed for debating it the reporter mounts the tribune and
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explains his committee's recommendation. Speeches dealing with

THE PROG* the general principles of the bill may then follow,
RESS OF A kut questions relating to details and phraseology are

THE passed over. No amendments are in order at this

CHAMBER.
stage. When the debate on the general features of the

bill has been finished a vote is taken on the question of proceeding

to consider the details ("passing to the articles" it is called). If

the Chamber votes No on this question the measure is defeated.

But if it votes Yes the bill is then taken up section by section as in

the House of Commons. During this stage amendments may be

proposed by any member. In order to be recognized by the chair,

however, a member must put his name on the presiding officer's

roster and take his turn. 1
Sometimes, when important measures

are under consideration, this roster contains scores of names and the

debate runs on day after day.

THE DEBATES

In the House of Commons it is an unwritten rule that no one

except a member may speak from the floor. Even ministers may
not speak there unless they are members of the

FAimci*ATB House. Confgress is also averse to hearing the voices

IN THE of any but its own members, although the President

DEBATES ^ *ke United States is given the privilege of reading

a message to it at any time. Members of the American

cabinet never speak in either House. If they attend they sit in the

gallery. But in the Chamber of Deputies non-members go to the

tribune and take a hand in debates ministers whose seats are in

the Senate, undersecretaries, bureau chiefs, and even various

experts who may be designated by the minister to explain the

technical phases of a measure. These functionaries may be called

in to elucidate, defend, or suggest changes. They are especially in

evidence during the debates on the budget. Expert officials from

the various branches of the administrative service come in and

are sent to the tribune to explain what the figures mean. This plan
is not without its advantages, for it means that the talk is by men
who are close to the figures and know what they are talking about

which cannot always be said of the budget debates in other legisla-

tive bodies.

1 This does not apply to the ministers or to the reporter who is in charge of

the bill, both of whom are entitled to recognition whenever they ask for it.



THE PROCESS OF LAWMAKING 493

Debates on the details of measures might be indefinitely pro-

longed in the French Chamber were it not for two considerations

which operate to keep discussion within bounds. One
is the fact that most of the bills are short and simple; LIMITING

they do not contain page after page of detailed pro-
DEBATE:

visions as is the case with so many legislative bills in i. No

Great Britain and America. In France the details WSCXJSSION or

,1 i f -, i it .10 DETAILS.
are generally left to be worked out by the council of

state and promulgated in an executive decree. This saves the time

of parliament, ensures a more careful consideration of details, and

gives flexibility to the laws.

In the second place the rules permit the Chamber to put an end

to debate on any clause or section of a bill by applying the c!6ture.

This can be done by majority vote at any time provid-

ed at least two members have spoken on the question, CLOTURE
one on each side. A motion to apply the c!6ture can-

not be debated in the ordinary way, but before the motion is put
an opportunity is always given for one deputy to speak against it.

The cJoture, if carried, does not debar a member of the ministry

from continuing the discussion, and ministers frequently take ad-

vantage of this privilege. As a matter of fact this method of limit-

ing debate is rarely used in the French Chamber, very much less

frequently than in the House of Commons.
There are other ways of keeping the

*

debate within bounds.

Until quite recently there was a schedule of time limits. Ministers

were permitted to speak as long as they desired; rap- OTHER UM_

porteurs were limited to one hour, while individual ITATIONS

deputies proposing amendments were given a half-
ON DEBATE *

hour, and ordinary participants in the debate had the bell rung on

them in fifteen minutes. This rather mechanical arrangement has

now been superseded by a new and more flexible one. The leaders

now arrange and agree upon the order of speakers and the time

limits before the debate begins.

In Great Britain and in the United States all bills are given
three readings. In France there are only two readings one at the

time of the bill's introduction and the other at the METHODS OF
close of the debate on the articles. Votes are taken VOTING IN

by a show of hands, or by calling on the Ouis and
THECHAMBER -

the Nons to rise in succession. If there is any doubt as to the accuracy
of the count it is not customary to demand a roll call. Instead of
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calling the roll, a balloting urn is passed from seat to seat and each

deputy drops his ballot into it. There is no secrecy in this balloting;

each deputy can see how his neighbors vote. 1 If a deputy is absent

he may ask some fellovy member to put in a ballot for him. France

is one of the few countries which permits its legislators to vote by

proxy.
2

Finally, if the result of this ballot does not satisfy the Cham-

ber, fifty members may demand a "ballot at the tribune." In this

case the names of the deputies are called in alphabetical order.

As each name is called the deputy walks to the tribune and hands

his white or blue ballot to one of the secretaries. No proxy voting

is allowed in this case, hence the balloting at the tribune sometimes

gives a different result from the balloting in the urn.

When a measure has safely passed the Chamber it goes to the

Senate where there is much the same procedure. The rules of the

MEASURES Senate are slightly simpler and there are likely to

WHICH PASS be fewer amendments from the floor. Having passed

1^ ?HEN
BER

the Senate the bil1 is laid before the President of the

SENT TO THE Republic not for his signature but for promulga-
SENATE.

tion. The president's approval is not essential to

the validity of a law, but the constitution authorizes him to delay

promulgation, meanwhile asking the chambers to reconsider their

action. This power to delay promulgation is of no practical im-

portance, however, because the president never exercises it.

In order to be duly enacted, a bill must be passed by both the

Senate and the Chamber of Deputies in exactly the same form.

Any amendment made by one chamber will serve to

HAPPENS defeat a measure unless it is agreed to by the other.

WHEN THE Bills are frequently hung up by a failure to procureTWO HOUSES i

DISAGREE? agreement on some particular provision, sometimes

a minor provision. When this happens with respect

1 The ballots are in the form of small slips of paper which are provided by the

bureau of the Chamber at the beginning of each session. Every deputy is given
a package of these slips, of which some are white and some are blue, each slip

having his name printed on it. He keeps these slips in the little swivel desk which
is attached to the back of the seat immediately in front of his own. When a

balloting takes place he uses a white slip to vote Yes, or a blue slip to vote No.
2 The privilege of voting by proxy has been considerably abused. "A deputy

who is detained by political or social duties asks some friendly member to cast

a ballot for him; by way of being on the safe side he asks several of his friends to

do so. Half a dozen of his ballots may be thrown into the urn. Ballots are often

cast for members without their permission and even for members who are pres-
ent." E. M. Sait, The Government and Politics of France (New York, 1920), p. 220,
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to government measures the usual practice is for the ministers to

intervene and break the deadlock if they can. They may suggest

a compromise and urge it from the tribune in both chambers. This

they are able to do in a direct and effective way because they have

the right to speak Li both. Or, if the issue is one of real importance,

the ministers can demand that one of the chambers recede and may
threaten to resign if it does not. In the case of private members'

bills the ministers do not intervene, but compromises are sometimes

arranged by a joint committee of conference, after the American

fashion.

BUDGETARY PROCEDURE

In France, as in other countries, the most important business of

the legislative body is the levying of taxes and the making of ap-

propriations. France has had a national budget THE FRENCH

system for many years, and in its main features this BUDGET

system is like that of Great Britain. The work of
SYSTEM -

framing the budget is begun each summer by the minister of fi-

nances who requests the other ministers to prepare their estimates

for the next fiscal year. When these estimates have

been obtained they are consolidated into one huge E^TH^TES
document and placed before the ministry for revision.

Accompanying the estimates is a statement, prepared by the same

minister, showing the anticipated revenues. The ministry revises

and adjusts the figures as may seem advisable, its aim being to bring

the ordinary expenditures within the limit set by the estimated

national income.

In France the budget makes a distinction between ordinary and

extraordinary expenditures. The former include, or are supposed
to include, all the current expenses of government; 2 THE TWO
the latter comprise expenditures which are not of a TYPES OF EX-

current nature, such as the cost of carrying on a war
PENDITURE -

or restoring devastated territory or providing some great public

improvement. Extraordinary expenditures are not paid out of

current revenue but by borrowing money. The distinction is sound

in principle but in practice has left much to be desired. There is

a strong temptation to secure a balance between current revenue

and current expenditure by transferring to the "extraordinary"
list things which do not really belong there. French ministries did

this on a considerable scale after the war. Billions of francs were
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borrowed for extraordinary expenses on the assumption that the

money would be repaid out of German reparations which ultimately

were not forthcoming.

When the ministry has finished with the estimates of receipts and

expenditures they are presented in a voluminous projet to the

3. THE Chamber of Deputies.
1 This is done by the minister

"PROJET" is of finance who may use the opportunity to give the
LAID BEFORE .

THE CHAMBER Chamber a general review of the government's fiscal

AND RE- affairs. But there is no regular "budget speech" as

THE BUDGET in the House of Commons. The Chamber, after

COMMITTEE.
hearing the minister's general survey, refers the whole

matter without debate to its committee on finance, which is the

most important of all its standing committees. This committee

forthwith pitches into work on the ponderous dossier and may spend
months at its task. Public hearings are not held, as in Congress,

but the budget committee consults freely with the financial officers

of all the ministerial departments. Formerly a good deal of the work

was delegated to subcommittees, but in recent years this practice

has been largely abandoned.

On the whole, however, the committee on finance works in co*

operation with the ministers and rarely assumes a hostile attitude.

It is free to insert, strike out, reduce, or increase any item, and

it does make a good many changes, but the practice is to make no

substantial alterations, particularly by way of increase, unless the

committee is assured that the ministry will approve. On some oc-

casions, however, there have been considerable modifications and it is

said that the ministers have learned to pad their estimates in order to

be prepared for reductions at the hands of the committee on
finance.

When the committee has concluded its work, the revised budget
is laid before the whole Chamber where it is dealt with like any

4 YJJJ.
other government measure. There is a debate on its

BUDGET general principles, followed by a consideration of
DEBATE. ^ articies or items. The rapporteur of the budget

committee, not the minister of finance, is in charge of the measure:

the minister is merely his adjutant. This is in sharp contrast with

the English practice of having the chancellor of the exchequer

guide the budget through the House of Commons. Nor does it

closely resemble the procedure in Congress where the chairman

1 In printed form the budget is a document of several hundred pages and
contains forty to fifty thousand items, all grouped by administrative departments.
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of the committee on appropriations brings the budget before the

House and assumes the task of getting it through. Like this chairman,

however, the reporter of the budget committee in the French Cham-
ber is invariably a skilled and experienced parliamentarian. He sits

on the front bench during the budget debates, with the members of

his committee alongside him. As groups of items are taken up in

succession he sees to it that questions are answered and objections

met. The minister of finance also takes a prominent part m the

debate, and is usually the most frequent participant in it; but the

reporter is the man who does the steering. It is his nod that sends

speakers to the tribune. 1

There is one other feature in which the French budget procedure
differs from English, and it is of much significance. Mention has

been made of a famous rule in the House of Commons
which provides that no proposal of expenditure can be RULE^rT

N

considered unless it emanates from the crown, that is,
FRANCE THAT

from the cabinet. In the Chamber of Deputies there is E^E^TORE*
no such provision, either by rule or by usage. The CAN ONLY BE

Chamber can insert new items in the budget or in- ?!^!o
A

^ M1IN151JC.K.

crease the size of items already there. 2 And this free-

dom it often utilizes, even in the direction of revising the budget up-
wards. It is true, of course, that the Chamber cannot take this action

against the resistance of the ministers unless it is ready to force the

ministry's resignation; but it is equally true that the ministers, being

practical politicians, do not force the issue to that alternative if they
can avoid it.

In matters of this kind the traditions of a lawmaking body count

for more than its formal rules. And the traditions of the Chamber of

Deputies are steadily hardening along lines similar to

those of the House of Commons. The deputies realize
*

that a minister of finance cannot make a balanced TO SECURE

budget if the Chamber insists upon changing items at J^LT^
will. A national budget is at best a complicated affair,

1 The work has now become too heavy for a single rapporteur, so it is usually
divided among several of them each having responsibility for a portion of the

budget.
2 Since 1910, however, the Chamber has had a rule that no private member

may propose during the debate on the lot des finances any amendment involving
the establishment of a new public office or the increase of any existing salary
or pension. Nor may any private member offer a resolution asking the ministry
to propose such action.
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with all its parts adjusted and interlocked. If you change one item

there are equally good reasons for changing others, and presently the

whole budget is torn wide open. As a practical matter, accordingly,

there is a strong incentive to let the items stand as they are. As an

additional safeguard the rules provide that no "riders" can be at-

tached to the French budget on its way through parliament.
1

In addition to proposing changes in the budget when it is under

consideration, any member of the Chamber may introduce an inde-

pendent proposition which involves the expenditure of
PROPOSALS,TO

r of i-

SPEND MONEY money. Such proposals go to one of the standing com-
INTRODUCED

mittees, and if favorably considered they are then re-
BY DEPUTIES. 7

*.

ferred to the committee on the budget from which a

few of them may come back to the whole Chamber for discussion.

The committee on finance has adopted the practice of refusing

to report any private member's proposal to spend money un-

less the minister of finance gives his approval.
2 This practice has

strengthened the ministry's control over appropriations. The min-

istry's hand would be even stronger if appropriations could be made

Y^ for a longer term than a single year. But this is not

PRINCIPLE OF permitted. The principle of annualite, on which French
ANNUALIT .

statesmen lay great emphasis, requires that all rev-

enues and all expenditures shall be authorized for one year only.

This requirement is not expressed in the constitutional laws of 1875

but rests on an unwritten law which has been scrupulously observed

since the days of the Great Revolution.

When the budget in the form of a lot definance has passed the Cham-
ber it goes to the Senate and is at once referred to the finance com-

THE BUDGET mittee in that body. But this committee does not keep
IN THE it long or study it very carefully. Very promptly it

SENATE.
comes back and is debated by the Senate as a whole.

Under certain limitations any senator may propose amendments.

Now and then important changes are made by the Senate and the

1 A "rider" is a clause or provision, usually irrelevant to the measure itself,

which is tacked to an appropriation bill on its way through the legislature. For

example, the Congress of the United States in 1919 attached to the agricultural

appropriation bill a rider which sought to abolish daylight saving. President

Wilson vetoed the measure because of this rider.
* In 1934, moreover, the Chamber adopted a rule that "no legislative pro-

posal susceptible of directly or indirectly increasing public expenditures or of

diminishing treasury receipts may be introduced unless it comes within the

context of the government budget bill or of other government bills authorizing
or repealing appropriations."
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bill is returned to the Chamber, where the amendments may be ac-

cepted, or, as more often happens, they are rejected. In the latter

case the minister of finance endeavors to effect a compromise, and

in this he is aided, if need be, by a joint committee of conference.

Eventually an agreement is reached and the budget goes to the

Elys6e for promulgation by the President of the Republic.
From the foregoing outline of budget procedure it will be seen

that although the control of national finances exercised by the

Chamber of Deputies is not so complete as that of the

House of Commons, there is a considerable resem- CHAMBER'S

blance between the two. In both countries the min- CONTROL F

FINANCE.
isters have the initiative, but in both of them the lower

chamber controls the ministers. Every year, in both countries, a full

account of all money spent during the preceding year must be laid

before the representatives of the people. While it is true that the

French Senate may amend the budget, while the House of Lords

may not, this difference is not of great practical significance because

the French Senate usually recedes when the Chamber insists. Not so

the Senate of the United States. It amends money bills with a free

hand and when the House of Representatives declines to concur the

issue goes to a conference committee where the Senate often wins.

One might sum up the matter in this way: The House of Commons
has complete control of national finances both in law and in fact; the

Chamber of Deputies has it in fact but not in law; while the House of

Representatives has it in neither.

The Chamber's control of the French ministry is a corollary from

its power over the purse, for there is nothing that a ministry can do

without funds. Governments must have nourishment
QUESTIONS

in order to live. But the French Chamber has other ADDRESSED

ways of holding the ministers to account. Its members T0 THE

r .
MINISTERS.

have the privilege of questioning the ministers on the

floor. Any deputy can ask questions, either orally or in writing. The
minister to whom questions are addressed must answer them unless

there are reasons of state which make it advisable to refuse. Refusals

to answer questions relating to diplomacy are sometimes based on

this ground. When a minister answers a deputy's question it is per-

missible for the latter to reply; but no further debate is permitted.

The president of the Chamber merely declares the incident closed.

Many questions are asked at every session, some of them relating to

the most trivial details of administration.
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THE INTERPELLATION PROCEDURE

A much more energetic means of enforcing the continuous re-

sponsibility of ministers to the Chamber is provided by the formal

A CHARACTER- questioning procedure known as the interpellation.

ISTIC FEATURE This is a feature of great importance in France because

! Jr
R
,^w^ it often settles the fate of ministries and in fact affords

rARL.IAMJKN~

TARY the usual way of determining whether a minister pos-
PROCEDURE.

sesges the confide^ Of the Chamber. In England a

ministry rarely goes out of office except when the people pronounce

against it at a general election; in France it is usually given its coup

de grace by an adverse vote on an interpellation in the Chamber.

An interpellation is a formal question framed by some member of the

Chamber and addressed to a minister; it differs from the ordinary

question in that it must always be in writing; it paves the way for a

general debate in which everyone has the right to take part, and the

debate on an interpellation can only be closed by a vote.

An interpellation may be framed by any member of the Chamber
and may relate to any question of public policy except that no inter-

pellation may be raised on matters which come up in
HOW INTER- r

. . , , , , i ^,11-1
PELLATIONS connection with the annual budget. Couched m the

ARE PRE- form of a question the interpellation is presented to the
SENTED. r i

presiding officer of the Chamber who reads it aloud

and then transmits it to the minister concerned, or, if it raises a ques-

tion of general policy, to the prime minister. 1 If the interpellation is

one which would involve a discussion
"
incompatible with the na-

tional interest" they may refuse to accept it. Such refusals, however,

are not frequent. Ordinarily the challenge is accepted, whereupon
a time is fixed for the minister's reply and for the debate theredn.

The debate may be brief or prolonged according to the amount of

interest which the Chamber displays in the matter. But in any case

it must be concluded by a vote; there is no other way by which the

Chamber can get back to its regular order of business.

The motion to close an interpellation debate is made in some such

form as this: "The Chamber, having heard the explanation of the

PUTTING THE minister, passes to the order of the day," or "The
"ORDRE DU Chamber, having heard the declaration of the minister,
JOUR. ancj being convinced that the grievances voiced dur-

1 Illustrative examples are printed in Norman L. Hill and Harold W. Stoke.

Background of European Governments (New York, 1935), pp. 307-311.
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ing the course of the debate will be duly set right by the government,
returns to the order of the day." Several motions, in fact, may be

offered, in which case the simple motion to resume business, accom-

panied by no qualifying clause, is always voted on first. Sometimes a

ministry rests content with this simple motion, but as a rule it insists

on an expression of confidence an ordre dujour motive, it is called.

Now the significance of this procedure arises from the fact that the

ministers must resign unless they can obtain a favorable vote in the

Chamber on the question of resuming routine busi- SIGNIFICANCE

ness. Most interpellations do not embody a mere OF THE INTER-

quest for information. When it is information that a
PELLATION -

deputy wants he can get it more quickly and more easily by asking

an ordinary question. The purpose of the interpellation is twofold:

First, to draw the attention of the whole Chamber (and, inciden-

tally, of the newspapers) to some particular phase of ministerial

policy which is believed to be open to criticism, and, second, to pre-

cipitate a vote which the framers of the interpellation hope will be

adverse to the ministry, thus forcing its resignation. The procedure
enables the opponents of a ministry to hold it to a strict account-

ability.

Every ministry is from time to time put upon its mettle in this way.
It must prepare to face a series of interpellations during the course of

every session. Of course it will succeed in answering KEEPSTHEMIN-
most of them to the satisfaction of a majority in the ISTERS ON THE

Chamber, but sooner or later, and perhaps quite unex-
ÛI VIVE *

pectedly, the ministers find themselves overthrown when the vote is

taken. Of the 91 ministries that have served France since the founda-

tion of the Third Republic the great majority have come to grief in

this way. Hostile deputies lie awake nights thinking up ingenious

interpellations which are bound to cause embarrassment no matter

how the ^ministers try to answer them.

The interpellation has been a feature of French parliamentary

procedure for a long time and it would now be difficult to abolish it.

But most students of comparative government, and
*

. . .. . ,t , ,' . , OBJECTION-
some French publicists as well, look upon the mterpel- ABLE FEA-

lation as an institution of dubious merit. In its actual TURES OF

, , , .,. THE FRENCH
operation it does not tend to stabilize the course of INTERPELLA-

minislerial policy but to wreck the craft. Interpella-
TION PRO"

11 . . ,
CEDURE.

tions are not essential to the maintenance of ministerial

responsibility, for England has had no difficulty in gettine: along
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without any such procedure, and so have the British self-governing

dominions. On the other hand the interpellation procedure in

France has frequently resulted in the ousting of a ministry on some

trivial issue where the general policy of the government was in no

way involved.

It is sometimes argued, and with a good deal of cogency, that the

instability of French ministries is not mainly due to the interpellation

procedure but results from the multiplicity of the
THE INTER- r

. .

PELLATION is party-groups in parliament. French cabinets are prac-
NOT THE ONLY

tically always coalitions, depending for their supportREASON FOR 7 7 ' r
.

MINISTERIAL on groups of deputies among whom there is no gen-
INSTABILITY ume cohesion. Any test of strength, no matter how ap-
IN FRANCE. . .

plied, would disclose their weakness as compared with

English ministries. In the British House of Commons an opposition

member can at any time move the adjournment of a debate in order

to discuss some alleged grievance. When the budget is under dis-

cussion he can move to reduce the salary of a minister. And if either

of these motions should be adopted it would have exactly the same

effect as an adverse vote upon an interpellation in France. Such mo-
tions are made from time to time in the House of Commons, but they
are voted down. This is because the British ministry can count upon
the votes when it needs them. In France the ministers have no such

unified, dependable support. So it is not the interpellation proce-

dure alone, but the decentralization of political parties that is chiefly

responsible for shortening the average life of ministries in France.

. Among the thousands of Americans who go to Paris, few ever

think of taking a look at the Chamber of Deputies in session. This is

true even of Americans who are actively interested in

Politics at home. Yet the Chamber is worth a visit, and

admission to the galleries can be had for the asking.

There is a fair chance of arriving in the midst of an exciting debate,

and in any event the sittings of this body seldom bear much resem-

blance to a prayer meeting. The visitor will be surprised to see the

deputies addressing themselves to the audience and not to the chair

as is the practice in other countries. If he understands the language
he will be exhilarated by the swift and often brilliant exchanges that

pass between the tribune and the floor. And if, perchance, his visit

happens to occur when the Chamber is deciding the outcome of an

interpellation he will see a sight that is not soon forgotten. The ex-

citement, the clamor, the gesticulations, the crowded galleries, the
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thronged corridors, and all the rest of it they constitute a spectacle

that only Frenchmen can provide. Outside the Palais the book-

makers and gamblers are laying wagers on the outcome as though the

whole proceeding were a horse race or a cock fight. Surveying it all,

the visitor may wonder how a great nation manages to get its laws

made in this way. The answer is that it doesn't. France does not

depend upon her senators and deputies for the framing of statutes.

The laws of the French Republic are really framed by administra-

tive experts under the direction of the ministers; they are revised and

touched up by standing committees; the details are

filled in by the council of state and promulgated by MAKING

presidential decree. Both the Chamber and the Senate PR CESS IN

SUMMARY.
are lawmakmg bodies m a generic sense only. Their

prime function is deliberative to reflect the desires and opinions of

the people, in other words to keep the executive and administrative

branches of the government responsive and responsible. Together

they form the grand inquest of the Republic with the function of

criticizing the powers that be, and displacing them whenever the

occasion arises, as it frequently does.

GENERAL PROCEDURE. The Reglement de la Chambre des Deputes and the

Riglement du Senat, that is, the printed manual of rules for the two chambers,
are indispensable aids in the study of their procedure. The standard French

treatise on parliamentary law and methods is Eug6ne Pierre, Traite de

droit politique, electoral et parlementaire (5th edition, 2 vols., Paris, 1929),

but mention may also be made of the Precis elementaire de legislation financiere

published in Paris in 1917 and of J. Onimus, Questions et Interpellations

(Paris, 1906). Interesting comments on French parliamentary methods

may be found in Sisley Huddleston, France and the French (2 vols., New
York, 1925), W. L. Middleton, The French Political System (New York, 1933),

Laurence Jerrold, France Today (London, 1916), Andre Siegfried, France:

A Study in Nationality (London, 1930), and Alexander Werth, France in Fer-

ment (New York, 1934).

LEGISLATIVE COMMITTEES. The best and most comprehensive study is

R. K. Gooch, The French Parliamentary Committee System (New York, 1935),

but attention should also be called to Joseph Barth61emy, Essai sur la travail

parlementaire et le systeme des commissions (Paris, 1934), and Andr6 J. L.

Breton, Les commissions et la reforme de la procedure parlementaire (Paris, 1922).

BUDGETARY PROCEDURE. French budgetary practice is fully explained in

Ren6 Stourm, Le Budget (Paris, 1913), which has been translated into

English by Theodore Plazinski (New York, 1917). A. E. Buck, The Budget



504 FRANCE

in Governments Today (New York, 1 934) gives a more general description of

the procedure. Mention may also be made of E. Allix, Traite Slementaire

de science desfinances et de legislationfinanctireJran$aise (6th edition, Paris, 1931),

Harvey Fisk, French Public Finance (New York, 1922), and R. M. Haig,

The Public Finances of Post-War France (New York, 1929).

See also the references at the close of Chapters XXV and XXVI.



CHAPTER XXVIII

PRENCH'POLITICAL PARTIES
AND POLITICS

To keep united, the only way is to stay disunited. Jules Ferry

The first thing that the American student of French politics ought
to do (if he can) is to banish all home-grown political notions from

his mind. He should approach his study of the French

party system as though he were a man from Mars, CAUTION
F

without any ideas as to why political parties exist,

what they do, and how they do it. For the American and French

party systems have nothing in common except a mutual desire to

get control of the government. They are unlike in their organization,

aims, and procedure. To make the confusion worse, the French use

a political terminology which is quite like that with which we are

familiar in America, but which usually means something different.

In the United States a political party is a nation-wide, or state-

wide, organization with a large and fairly stable membership. Each

party has its own group of representatives in Congress or in the state

legislature. Party organizations in the country and party-groups in

the legislative body are definitely related. But in France this is not

the case. Party organizations in the country and party-groups in

parliament have in many cases no close relation at all. Members of

a single party-group in the Chamber of Deputies may come from

more than one of the party organizations; the names of the groups
in the Senate are not the same as those of party-groups in the Cham-

ber, and there are some important party organizations in the

country which have no representation in parliament at all.

Both the party-groups in parliament and the party organizations

outside are in constant flux, the former being the more volatile.

Some of the nation-wide parties are relatively stable (the Radical

Socialists and the Communists, for example), but in some cases they

have national and regional organizations quite distinct from the

parliamentary groups bearing the same name. In a word one should

distinguish at the outset between French political parties and party

505
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groupments in the French parliament. The latter are for the most

part artificial; they are continually in process of being broken up
and re-formed.

In 1937, according to the Political Handbook of the World for that

year, there were thirteen party-groups in the Chamber of Deputies.

THE MULTI- They had memberships ranging from five to one hun-

PLICITY OF dred and forty-seven. In addition there were twenty-

GROUPS AND n*ne deputies who set themselves down as "non-

THE REASONS inscrits," that is, belonging to no party-group at all.

FOR IT.

Foreign students of French politics have tried to

account for the disintegration of both the regular parties and the

parliamentary groups in France; but the reasons are neither few nor

simple. In brief, however, the multiplicity seems to be caused by:

first.,
the lack of continuity in French constitutional organization

since political parties came into existence, second, the "negative in-

dividualism" of the French political temperament, third, certain

features in the system of parliamentary procedure, and, fourth, the

periodical injection into French politics of personal issues, not in-

volving fundamental questions of public policy, which have tended

to split the party-groups into fragments and produce new align-

ments.

To begin with, it should be reiterated that in a political sense

modern France is very modern. Government by political parties did

i THE LACK not exist m France before the Revolution of 1789, nor

OF POLITICAL did it make much real headway for almost a century
CONTINUITY. ^^ that date j)urmg most Of tnc nineteenth century
the fundamental issue in French politics concerned the very nature

of the state, whether it should be monarchical, republican, im-

perial, or something else. No matter what the form of government

during these years there were large numbers of irreconcilables who
wanted a republic when a monarch or emperor was on the throne,

or who clamored for a monarchy during the brief republican in-

terludes. Political parties, as Englishmen and Americans under-

stand them, cannot exist and develop unless there is something

approaching a consensus on the general nature of the common-
wealth. And it is only during the past fifty years that the French,

as a nation, have reconciled themselves to the republic as a perma-
nent institution. Even yet, in fact, there is still a small group of

extremists who would like to see a monarchical or even a dictatorial

form of government restored in France, reactionaries who have not
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yet reconciled themselves to the results of the Great Revolution. 1

To grow strong and stabilized it is necessary for a political party
to accept the existing regime. If its .aim is to wreck the state, and

not merely to change the government, it cannot become a party of

"loyal opposition," as each of the great parties is forced to do from

time to time in England and America. The various party-groups in

France have accepted the Third Republic, as a permanent institu-

tion, since 1887 or thereabouts. The interval since that date has

been too short for the development of deep-rooted political traditions.

In the second place the morcellement of political parties and par-

liamentary groups in the Third Republic is* probably due in part to

certain traits in the general temperament of the
2 THE

French people. National temperament, of course, is FRENCH TKM-

a compendious term that can be utilized to explain
PERAMEN1 -

or excuse almost any eccentricity in government. Yet the individual-

ism of the people is a well-recognized trait of the French national

character. And the individualism of the Gallic race is negative in

comparison with the constructive individualism of the Anglo-
Saxon. The reasons for this difference make a long story, too long

to be narrated even in outline here. 2 But it is a truism that the

average Frenchman, despite his emotional exuberance on election

day, is not really interested in politics and does not readily lend

himself to party organization or discipline. This is particularly

true of the small farmers who make up half the total population.

The French peasant will work himself into paroxysms over some

real or imaginary private grievance (such as a trespass on his little

farm), while the townsman will induce apoplexy by the fervor of

his interest in the question whether some side-street shall be named
Rue Glemenceau or Place Poincar6. But great controversies on

matters of public policy often leave them unperturbed. It takes

something more than a commotion in the Fplies-Bourbon (as he

nicknames the Chamber) to ruffle the serene disregard of the aver-

age bougnat for happenings outside his own community. Principles

and ideals he will discuss with vehemence, but their application to

the problems of everyday politics that is a matter which the

French voter regards in most cases with quiet indifference.

1 C. T. Muret, French Royalist Doctrines since the Revolution (New York, 1933).
2 Those who are interested in the general subject will find it fully discussed

in Ernest Barker, National Character and the Factors in Its Formation (New York,

1927).
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So party divisions in France are not based upon inheritance and

geography, as they have traditionally been in America, or on

broad issues as in England. They rest in France on opposing con-

ceptions of life. Frenchmen, as individuals, seem to be actuated in

politics by an instinctive like or dislike of things which fit or do not

fit into their own mental stereotypes. From generation to genera-

tion the rural voter learns very little that is new, and he forgets

nothing. "We don't like the English," said a French peasant to an

American officer during the great crusade of 1917-1918, "because

they behaved very badly hereabouts during the Hundred Years'

War" !

With the dweller in the large cities it is of course somewhat dif-

ferent. Politically he is not so indifferent as the paysan, but his

negative individualism is equally pronounced. Hence

COUNTRY!* ^e reacts against doing as other men do. He wants to

be his own mentor in politics. Political independence
is to him a self-evident virtue; by its exercise he demonstrates that

he is as good as any other man. Thereby he proclaims his allegiance

to the ideal of egalite. So he would rather vote for a leader than for

a party, a policy, or a program. When a new issue arises he tries to

fit it into a grande politique of his own.

The French Revolution recognized only the individual; it did not

recognize classes as such. Fraternity was one of its three watch-

words, in fact the climax of the three. This traditional spirit of

revolutionary days still colors the national psychology; obviously

it does not lend itself to a political system in which political parties

are firmly organized and strictly disciplined. It has been said, and

with some truth, that the French voter goes seeking for some political

issue on which he may differ from his fellow citizens rather than for

one on which he and others may unite.

The crumbling of parliamentary groups in France has also been

due, in part at least, to certain features of procedure, notably the

plan of organizing the committees in parliament, the

SYSTEM OF interpellation, and the practice of putting govern-
PARUAMEN- ment measures in charge of reporters rather than of

CEDURE*
"

ministers. Of course it may be replied that these

things are not the causes of disintegration but the

results of it. Perhaps that is true. It is like trying to determine the

cause-and-effect relation between crime and poverty. Each is a

cause, and each is also a result of the other. Interpellations help to
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keep the groups in flux; but if any single group could become

strong enough to command a clear majority in the Chamber the

interpellation procedure would be of very little consequence.

So with the practice of placing reporters instead of ministers in

charge of government measures when such bills are being debated.

This divides responsibility and weakens leadership. Ostensibly the

reporter is leading the Chamber, but his leadership is for the mo-

ment only, and is confined to the measure in hand. It is by no

means akin to that of a minister who takes the floor as the sponsor

of a government bill in the House of Commons. The French rap-

porteur speaks for his committee, not for the party-group to which

he belongs. Members of the latter may vote against him when the

measure is put to a vote. And yet if everything else in French

politics tended towards party solidarity, as is the case in England
and America, this one feature of parliamentary procedure would

not have a very serious effect.

THE SERIES OF POLITICAL SCANDALS

More important, as disorganizing factors in French party align-

ment, have been the periodic injection of personal or otherwise

extraneous issues. Nothing seems to stir the emotions

of the French electorate like a political issue which PERIODICAL

revolves around some personality, especially if there INJECTION OF

be a touch of scandal attached to it. Such issues do ^^.
NAL

not help political parties to keep their fences firm,

and France has had more than her share of them. At least six such

convulsions during the past fifty years or so have helped to turn

existing party lines askew and compel regroupings to the detriment

of stability and party discipline.

The first was the Wilson scandal of 1886. A daughter of President

Gr6vy married an expatriated Englishman, Daniel Wilson, and

brought this son-in-law to live in the executive man- . .

sion. Sheltered under the same roof with Gr6vy, the WILSON

Englishman was believed to exercise a sinister influ- SCANDAL

i t . o . (1886).
ence over the octogenarian chief of state. At any
rate he was quite voluble in telling his intimates about what he

could do in the way of getting presidential favors for the right

people. It presently developed, moreover, that various applicants
had paid good money to shady go-betweens in the expectation that

they would be given rank in the Legion of Honor.
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An investigation exonerated President Gr6vy from any share in

the profits of this trafficking; he was merely the victim of a mis-

placed family confidence; but public sentiment could

not now forgive his initial fault in having taken this

miscreant from a nation of shopkeepers into the

honored precincts of the Elys6e. So the Paris cabarets rang with the

frivolous refrain, "Ah! Quel malheur cPavoir un gendre!" and the old

man had to go. Not without effort was he wrenched from the presi-

dential chair, however, for he was obstinate and fond of the emolu-

ments. At any rate the whole sordid episode was used by the mon-

archists and others of the extreme Right to discredit the Moderate

Republicans who had chosen Grevy to the chief executive office

and from whose ranks he had risen to his post of leadership. It

broke down a party that was on the way to become as strong as the

Liberals in England.
Much more dangerous to the security of the Republic, as well as

volcanic in its effect on party groupings, was the Boulanger agita-

... tion which began about 1885 and did not end until
(b) THE
BOULANGER 1891. Boulanger was a general in the French army,

ky nature aggressive and unscrupulous, with a flair

for publicity. Incidentally he was master of all the

arts that demagogues know how to use, and although a flabby

character and a coward (as later events proved) he managed to

acquire an immense popularity.

Boulanger first leaped into the headlines as a jingo and militarist.

His chief assets were a uniform, a cocked hat, a black horse, a blond

beard, and a mouthful of promises; but his popularity

GENERAL'S caused him to be taken into the cabinet as minister
HISTORIC Of war (1886). Thereupon he startled the world by

suggesting that France should actively prepare for a

war of revenge against Germany. As "Le general de la revanche" he

was at once glorified by his million admirers. Apart from the fla-

grant impropriety of his proposal, emanating as it did from a

minister of war, there was the fact (obvious to all intelligent French-

men) that a single step in any such direction would have meant
suicide for France. Germany would not have waited until France

could make ready for a war of revenge.

In any event the Berlin authorities lost no time in branding

Boulanger as a menace to the peace of Europe and virtually de-

manding his exclusion from the ministry. The French government
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had no option but to accede, whereupon Boulanger was able to pose
as a martyr to republican impotence. Extremists from

both flanks quickly rallied to his support, for they

were willing to see the Third Republic overthrown

and did not much care who accomplished it. It was their plan to

use him merely as a demolisseur, not to set him at the head of a new

government. Boulanger also sought to gain support from the

Church in France, and in some measure succeeded. Presently he

found himself at the head of a strange political manage comprising
irreconcilables of both the Right and the Left both ends against

the center.

With this combination behind him Boulanger became, in 1888,

an anti-ministerial candidate for election in several of the depart-

ments. (At this time elections to the Chamber of

Deputies were conducted under the plan of scrutm de "HE^OLL?
**

lisle
)
or general ticket.) The ministry retaliated by

removing him from the active list of the army, whereupon Bou-

langer proclaimed himself a revisionist and demanded that the

constitution be overhauled. For the moment it looked as though
he might accomplish what Hitler did in Germany, a generation

later, and become dictator of France, for he managed to stampede
the electorate in one department after another and get himself

elected by large majorities. Whenever a vacancy occurred in the

Chamber he would forthwith resign his seat and become a candi-

date, always with the same result. Early in 1889 he was trium-

phantly elected by the Department of the Seine, in which Paris is

located, and then challenged the ministry to hold a general election.

This victorious march of a would-be dictator greatly alarmed all

the moderate party groups and they took drastic steps to deal with

it. They abolished the plan of election-at-large and

restored the district system, with a provision that no

one might become a candidate in more than a single

district. This put an end to the general's unbroken series of vic-

tories at the polls, but it would hardly have availed to crush his

crusade had it not been for Boulanger's own indiscretions and errors

of judgment. By saying and doing foolish things he began to lose

his hold on the populace, and his star went into its declination as

rapidly as it had risen. The ministry, taking heart at the turn of the

tide, tried to hale him before the Senate for impeachment. But

"le brave general did not wait to face his accusers; he fled to Belgium
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where he dealt with his own hand a final blow to the agitation by

committing suicide in 1891. Nevertheless this sawdust Caesar gave
the Republic a scare while it lasted. Incidentally his collapse, and

the manner of it, discredited the extremists at both ends of the scale

and divorced their mesalliance.

The third stormy petrel of French politics during the closing

decades of the nineteenth century was Ferdinand de Lesseps, the

promoter who planned and built the Suez Canal.

PANAMA Having finished this great waterway to the Orient,
CANAL j^ sighed for a new world to conquer. So De LessepsMUDDLE. &

, , ,

promoted a company to construct a sea-level canal

across the isthmus of Panama. Then ensued an orgy of frenzied

finance. Shares in the new company were eagerly bought by thou-

sands of Frenchmen, but much of the money was wasted before

any real progress in digging the canal had been accomplished.

When rumors of this mismanagement began to be noised around,

the officials of the company attempted to hush them up by sub-

sidizing newspapers and bribing members of parliament. To no

avail, however, for the whole enterprise went bankrupt, and al-

though strenuous attempts were made to refinance it they proved
abortive.

Thereupon the shareholders demanded an investigation and the

government unwisely tried to conceal the true state of affairs, but a

ITS EFFECT ON Pr kc could not be avoided and in the end a sordid

THE GOV- story of official corruption was laid bare. The evi-
ERNMENT.

dence connecting senators and deputies with this

corruption was not altogether conclusive, but innuendo made up
for what was lacking in testimony, as is so often the case in French

public life. At any rate various leading statesmen in both the

Moderate Republican and the Radical groups found themselves

under a cloud. Public confidence in the integrity of more than one

party-group was badly shaken. Once again there was an oppor-

tunity for the extremists of the Right to strengthen themselves and

they took full advantage of it.

Even before the odor of this scandal had been blown away, one

of even greater capacity to stir the emotions of Frenchmen began

(d) THE to l om on the horizon. This was the Dreyfus case

DREYFUS CASE which carried its echoes around the world during the

closing years of the nineteenth century. Captain
Alfred Dreyfus, an officer in the army, was put on trial and con-
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victed by court-martial in 1894 for having sold French military

secrets to Germany. Dreyfus was a Jew, born in Alsace, a member
of the French general staff, but unpopular among his fellow officers.

His conviction and sentence to exile on Devil's Island (off the north

coast of South America) did not attract much attention at the

moment, but presently rumors of gross injustice began to be cir-

culated and eventually Emile Zola, the novelist, came forward with

the definite charge that Dreyfus had been "framed" and railroaded

to penal servitude in order that suspicion might be diverted from

some non-Jewish officers who were the real culprits. This accusa-

tion, coming from so conspicuous a source, naturally created a

great public commotion and before long the Dreyfus case, with its

Semitic and anti-Semitic implications, was convulsing France from

the Channel to the Mediterranean.

There were charges and countercharges, investigations and in-

terpellations, hearings and rehearirigs. The whole country dis-

carded party lines and split itself into Dreyfusards DREYFUSARDS
and anti-Dreyfusards, the former including the Jews, AND ANTI-

the intelligentsia, the socialists, the radicals, and
DREYFUSARDS -

many moderate republicans. On the other side were most of the

clergy, the army officers, the jingoes, the Jew-baiters of all varieties,

the conservatives, and the monarchists. As the controversy passed

through its various stages it toppled ministries, wrecked political

ambitions by the score, and had something to do with causing one

president to resign. In the end Dreyfus was retried by court-martial

and again convicted, but the President of the Republic, on the

advice of the ministry, granted him a pardon. Later the court of

cassation annulled the verdict of the court-martial, whereupon Drey-
fus was reinstated in the army, promoted, and given membership
in the Legion of Honor. l

The outcome of the Dreyfus affair put the shoe on the other foot.

It discredited the extremists of the Right. Likewise it welded the

Republican Left and the Socialists into a bloc which
. , . r ~ EFFECT OF

remained intact for many years. Someone ought to THE CASE

write a book on these four horsemen of the French ON FRENCH
.... _ . . , , . ,

POLITICS.

political arena. It is not right that biographical

volumes should be restricted to men of success and achievement

1 He served as a colonel in the French army during the World War and died

a few years later. For a full account see Alfred and Pierre Dreyfus, The Dreyfus
Case (New Haven, 1937).
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alone. The tremblers in Israel should have their day in court on the

printed page, for their careers are often most instructive. Wilson,

Boulanger, De Lesseps, and Dreyfus a biography of these four

would be a history of party politics in France during the last fifteen

years of the nineteenth century.
l

With the arrival of the twentieth century France appeared to be

ready for a rest from political scandals. And a vacation from per-

sonalities was in fact enjoyed for a time while the country wrestled

with the question of separating church and state, an issue which

will be discussed a little later. Then, in 1914, came the World War,
followed by the peace negotiations and reconstruction, with prob-

lems which absorbed the nation's entire energies. But with the

return to something like normal conditions, the interest of the

French electorate in political scandals was resumed, and this time

the Stavisky case provided the material.

Stavisky was a Russian by birth, but while he was still a small

boy his family emigrated to France and settled in the Jewish quarter

(e) THE f Paris - He himself became a naturalized French-

STAVISKY CASE man, a Roman Catholic, and, what was not nearly" 933'' so good, a rather shady financier with dealings mainly

among the higher ranks of the underworld. The crowning achieve-

ment of Stavisky's meteoric career as a practitioner in the domain

of frenzied finance was the Bayonne pawnshop affair. It should be

explained, parenthetically, that in France the pawnshops are semi-

official institutions. At any rate Stavisky gained control of the es-

tablishment in Bayonne, issued worthless bonds to the amount of

something like two hundred million francs, got a member of the

ministry to suggest their purchase by large investors such as in-

surance companies, and succeeded in putting over the biggest

swindle that France had known since Panama days. When the

realities of the situation were disclosed Stavisky committed suicide

(according to the official version), but millions of Frenchmen be-

lieved that he had been put out of the way because he might im-

plicate too many persons in high places if brought to trial. So the

affair was brought up for discussion in parliament where it created

a turmoil and set Paris a-rioting. Then it upset the ministry (1933)

and strengthened the popularity of the groups on the extreme

1
Interesting chapters on Boulanger, Panama, and the "Dreyfus Revolu-

tion" are included in Jacques Bainville, The French Republic, 1870-1935 (London,
1936).
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Right which had been mainly instrumental in uncovering the

frauds. 1

THE CLERIC A'L ISSUE

Religion, when mixed with politics, is a disturbing factor in

party alignments. The people of the United States had that fact

brought home to them in the presidential campaign THE CONFIICT
of 1928. But in France the issue of church and state OF CHURCH

is an age-old one: it goes back to the days of Guelfs
AND STATE>

and Ghibellines, Ultramontanes and Gallicans. During the nine-

teenth century it had come to the front at various times, splitting

the country into clerical and anti-clerical camps, but not until about

forty years ago did it become an issue of paramount importance in

French politics.

Before the Revolution of 1789 the Catholic Church was the es-

tablished church in France; no other was recognized by the govern-
ment. And the established church was very rich, m ORIGIN

having acquired great areas of land from which AND EARLIEST

handsome revenues were derived, but which paid
STAGES -

virtually no taxes. One seventh of all the lands in the kingdom, it

was said, had passed "into the dead hand" of the church during
the old regime. Naturally the revolutionists looked upon this

opulent institution as a fair target for their confiscatory decrees.

It was rich; its clergy formed a privileged order; it was part of the

old Bourbon dispensation. During the turmoils, therefore, the revolu-

tionary authorities set upon the church and confiscated all its lands.

Then they took the clergy from under the control of the Pope and

made them subject to the civil government. Religion was compelled
to knuckle before Revolution, as in Germany at the present day.

When Napoleon Bonaparte assumed the reins of authority, how-

ever, he realized the necessity of restoring religion to its proper

place in a well-organized state, and he was also de- THE
sirous of establishing amicable relations with the CONCORDAT

Vatican. So he concluded with the Papacy an agree-
OF 1801 *

ment known as the Concordat (1801). This treaty reestablished

the Catholic Church in France but could not give back the con-

fiscated lands, because these had been divided up among thousands

of peasantry. It was arranged, however, that the clergy should be

recognized as public officials and paid by the government. The
1 For an interesting account of the whole episode see Alexander Wertlv

France in Ferment (New York, 1 934), chaps, iii-v.
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priests were to be appointed by the bishops and the bishops ap-

pointed by the civil authorities but confirmed by the Pope. This

Concordat of 1801 determined the relations of church and state in

France for more than a hundred years.

But a close association of church and state has more defects than

advantages, from both sides. Inasmuch as the bishops and priests

were public officials the politicians became their pay-^
masters. It was inevitable, therefore, that the church

should be drawn into politics as a measure of self-

protection. That, at any rate, is what happened. And it also hap-

pened that most of the clergy became allies of the monarchists and

imperialists. They were against revolution, and to a certain extent

against republicanism. So long as France remained an empire or a

monarchy, so long indeed as it seemed likely that the Third Republic

might not be permanent, the anti-republican attitude of the clericals

was not a serious matter. But when it became apparent that the

Third Republic had come to stay then the clergy had to effect some

sort of reconciliation with it, which they did with great reluctance.

Unfortunately for themselves, the clericals had supported Mac-

Mahon in his stroke of 1877, thereby incurring the wrath of the

goj^. radical Republicans.
1 Even more unfortunately,

POLITICAL many of the bishops and priests swung into line be-
ERRORS.

hind Boulanger during the eighties, and most of them

were ranged with the anti-Dreyfusards during the nineties. These

misalliances greatly angered the Radicals who never ceased to

repeat Gambetta's slogan: "Le clericalisme wild rennemi!" The
anti-clericals had two objectives in view, first, to liberate the

schools from the influence of the clergy and thus to ensure that the

children of France jwould not acquire any "unrepublican ideals";

second, to relieve the public budget from the burden of paying the

salaries of the clergy.

At the beginning of the twentieth century the radical groups, as

it happened, came into power, and they were not long in forcing

their anti-clerical program to the front. Their first

move was to order the enforcement of various laws

AGAINST relating to religious associations which had long been
CLERICALISM i i i i i /-/-mi *

(1900-1906).
honored in the breach. "There are too many monks

in French politics," said the prime minister as he

ordered these laws to be rigidly enforced. This initial skirmish was
1 See above, p. 422.
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followed by the enactment of a stringent Associations Law in 1901.

This provided that every religious association must obtain an official

permit or be forthwith dissolved. Members of religious orders were

also forbidden to give any form of secular instruction. These laws

stirred up a hornet's nest, of course, but the ministry did not retreat.

As the conflict became more bitter the government broke off

diplomatic relations with the Vatican (1904). Then it proceeded
to abrogate the Concordat, in other words to cut the

church and state asunder. A Law of Separation was

drafted and enacted in 1905. This law proclaimed the (1904) AND THE

gradual withdrawal of the government from all finan-

cial obligations to the church and set it free to manage
its own affairs, including the appointment of bishops, without civil

interference. The last-mentioned provision of the law would have

been hailed with satisfaction by the clericals had it not been ac-

companied by the stipulation that the church would get no more

money from the public treasury. The Separation Law also pro-

vided that all cathedrals, churches, and other ecclesiastical buildings

should belong to the government, but that congregations might use

them free of charge.

The general election of 1906 was fought on the issue of clerical

privileges and the radical groups which had supported the Separa-
tion Law proved victorious at the polls. The same

bloc of Leftist groups, with various shiftings, con-

tinued to dominate the Chamber down to the eve of

the World War and disclosed no substantial weakening in its anti-

clerical attitude during that time. But when the great emergency
came upon France in 1914 there was an immediate adjournment of

all party animo'sities, and a coalition of all the leading party-groups

was hastily formed under the name of the Sacred Union. .This

coalition was naturally less hostile to clericalism than the radical

ministries had been and the same was even more true of the Na-

tional bloc which succeeded this war coalition in 1919. While this

National bloc remained in power, from 1919 to 1924, therefore,

some progress in the restoration of cordial relations between the

church and state was made. France and the Vatican resumed dip-

lomatic relations in 1921, by executive order, not by law. But

the ministry, during these years, did not venture to repeal or modify
the laws relating to the church, although it somewhat relaxed their

enforcement.
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France is a Catholic country. Americans may wonder, then,

why the French people should countenance any form of warfare

THE WHOLE upon the ancient church. But those who try to

PROBLEM understand the government's point of view will find

AMERICAN ** easv enough to do so. It is simply that the church

POINT OF should be kept out of politics and politics out of the
VIEW '

church. In the* United States the separation of

church and state is taken as a matter of course. It is enjoined in

the national constitution. In the sense that France is a Catholic

country, the United States is a Protestant country; but let anyone

propose a Concordat by which all the Protestant clergymen of the

United States should be put on the public payroll, as school teachers

are, and all the churches maintained by the state, as state univer-

sities are we would think poorly of his political sophistication.

The Catholic Church in America has become more virile and rel-

atively more influential than it is in France because it has never

been tied up with the civil government in any way.

THE SOCIALIST GROUPS

Another significant development of the past fifty years in French

politics has been the growth in the strength of the various socialist

groups. There were some socialists in France as early

as the Revolution of 1789 and during the first half of
.

*-*

the nineteenth century their numbers seemed at

times to be growing rapidly, in 1848, for example, when they took

a considerable share in establishing the Second Republic. But this

republic proved to be a mere interlude, and during the Second

Empire the socialists were hounded out of the land whenever they

showed themselves. With the fall of Napoleon III, however, they

once more came out*into the open but were given part of the blame

for the abortive attempt to establish communism in Paris immedi-

ately after the surrender of the city to the Germans in 1871. This

made their cause unpopular in the rural parts of the country.

Socialism did not achieve its first notable success in France until

it captured the trade unions during the late seventies. This was not

an altogether unqualified triumph, however, inas-

much as the unions contained men of widely varying

opinions. Some were not socialists at all; some were

socialists of a very mild type; some were extremists. No unity

among those who called themselves socialists seemed to be possible.
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In due course a group calling itself Radical Socialist arose but its

members were not socialists in any real sense of the term. In spite

of its name this group is neither radical nor socialist, although it has

frequently joined hands with the regular socialist groups in opposing
the parties of the Right. In recent years they have been part of the

Popular Front, but they have prevented this bloc from being genu-

inely a socialist combination.

Just at the turn of the century an important schism in the socialist

ranks occurred. It resulted from a controversy as to whether a

good socialist could enter a bourgeois ministry and

continue to be a good socialist. The issue came to a MILLERAND

crux in 1899 when Millerand, one of the prominent
EPISODE

adherents of the party, accepted a post in the Wal-

deck-Rousseau cabinet, whereupon the regular socialist forces

ranged themselves once more into two camps those who favored

his participation and those who did not. The latter carried the day
and set up a rule forbidding their members to participate in minis-

tries with non-socialist parties. They also agreed upon a set of

regulations for the guidance of the party in selecting candidates.

This faction now took the name of Unified Socialists and definitely

allied themselves with the Second International. 1 But a consid-

erable minority declined to accept this decision and ultimately

formed still another group (1910) known as the Republican So-

cialists.

During the past thirty years, accordingly, there have been several

groups of socialist members in the French Chamber of Deputies.

Together they form at the present time the largest THE PRESENT
element in that body. At the last general election the SOCIALIST

regular Socialist party captured nearly one fourth of
GROUPS -

the seats. Its chief leader, Leon Blum, became prime minister.

The Radical Socialists took over one fifth of the seats, and one of

the leaders of this group (Camille Ghautemps) became prime
minister when the Blum ministry resigned in 1937. The Communist

party likewise gained a substantial representation of over seventy

members in the Chamber, while the Republican Socialists secured

about thirty. These groups, with some smaller ones, make up what

is known as the Popular Front. Opposed to this bloc are various

more conservative groups bearing such names as Republican

1 For an explanation of the Second and Third Internationals see below,

Chapter XLI.
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Federation, Republicans of the Left, Independent Radicals, Demo-
cratic Alliance, and so on.

As at present constituted the Chamber contains thirteen recog-

nizable party-groups, together with about thirty members who

belong to no group at all. This does not mean, how-

GROUPS AS ever, that there will be the same number a year hence,
THEY STAND or t^at j-j^y wju |-)e knowri by similar names. Some
TODAY.

of these party-groups are flowers that bloom in the

spring and are gone before autumn comes. Both their personnel

and their names are continually changing. In France the name of

a political group is not a tradition but a slogan. It is coined to fit

the moment. And whatever else may be said about the nomenclature

of any French party-group except the Communists, one can be

reasonably sure that it affords no certain clue to what attitude the

group will take on any issue.

Now the foregoing paragraphs may leave a blurred picture in

the reader's mind; if so it is because no picture that is clear would

be a true likeness. The names of the different groups,

picnjRE^ as kas been said, are not always the same in the

Chamber and in the Senate, nor do they in all cases

correspond to the organized parties in the country at large. A
French deputy may call himself a conservative and yet be a revo-

lutionist as all French monarchists are. A Frenchman who calls

himself a supporter of the Democratic Left is quite likely to be

strongly conservative when judged by all the usual tests, while an

Independent Radical, more commonly than not, is merely a trim-

mer, without the courage to be a socialist on the one hand or a

conservative on the other. Moreover, when a deputy is chosen at

the polls as a member of one group he may quickly affiliate himself

with another. Unless he is an orthodox Socialist or a Communist

he is under no obligation to stay where he is put. "To what party-

group do you now belong?" a deputy was asked by one of his voters

a few months after the election. "Radical Socialist, the same as

you elected me," he replied. "You don't say so," was the retort.

"Then you are making no progress at all!"

PARTY ORGANIZATION

We speak of these various groups as "political parties" because

the English language gives us no other convenient term to use.

But they are something less than parties and something more than
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factions, a sort of halfway between. They are precisely what

the French call them "groupements," in other
- r CAN FRENCH

words groups of elected representatives who bear POLITICAL

some sort of label, who may or may not be supported
PARTIES BE

/
7 / ,

DEFINED?

by regular organizations among the voters, who may
or may not be pledged to some definite program, who may or may
not have a leader who leads them, who may or may not be subject

to party discipline, and who may or may not have the same

label six months hence. If anyone can frame a definition of a

French party-group under such conditions he is welcome to the

task.

Nevertheless it is true that some French party organizations bear

a superficial resemblance to the organizations which we call politi-

cal parties in the United States, for'they have a na-

tion-wide following; they have national committees,

campaign funds, party platforms, and recognized

leadership. They try to maintain discipline in their ranks. This is

certainly true of the Radical Socialist party. But others have none,

or almost none, of these party earmarks. Some of the parties which

lean towards the Right and Right Center, for example, have no

national organization at all; each deputy depends for his election

upon his own efforts, and the members of his group are pledged to

no definite program although in the Chamber they usually vote

together. Some of the smaller groups are pledged to men rather

than to programs and principles. When their leader shifts his group

they follow him.

Between the party-groups which are well organized in the coun-

try, and those which are not organized at all, there are all grada-
tions of cohesion and discipline. In some cases the NOT MANY

deputies are responsible to party organizations or PARTY

federations in their own sections of the country (de-
REOULARS-

partements), but not to any control or direction in the country as a

whole. In other cases they profess fidelity to some national body or

program, but practice it only when it suits them. Strict partisan

regularity, as we understand it in the United States, is not the rule

in France. Most French deputies are not looked upon as insurgents

when they fail to obey the crack of the party whip. In his election

campaign the deputy makes all sorts of promises, and he keeps on

making them after he is elected; but he feels under no binding

obligation to join with a group that will carry them out. It reminds
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one of the way Frenchmen sing the rousing Marseillaise, chanting

Allans and Marchons at the top of their lungs but never moving a

step forward.

In the Congress of the United States one cannot vote regularly

with the Democrats and nevertheless remain a member of the

Republican party in good standing. In the British

House of Commons a Conservative who regularly'-' *

voted with Labor would be placing his political future

in something more than jeopardy. But in the French Chamber of

Deputies no stigma attaches to the man who changes his mind, his

vote, his group, or his party unless he is an orthodox Socialist or

a Communist, in which case the offense would never be forgiven

by his comrades. Party regularity is tightening up in France, how-

ever, for French politicians are learning (as Americans have long

since learned) the value of a well-oiled machine on election day.

The leaders of the middle parties are beginning to realize that

socialism and communism cannot be effectively combated by the

methods of guerrilla warfare. In a word the French political parties

are slowly becoming somewhat Americanized.

Each group in the Chamber of Deputies is supposed to have its

leader or leaders. Each holds a caucus occasionally; but the de-

TtrA!,* cisions of the caucus do not bind the members. Each
.LJCfAlJJ&KiDj

CAUCUSES, group (if it has fourteen members or more) is repre-
AND ORGANS.

sented, in proportion to its strength, on all the regular

standing committees of the Chamber. l Since the members of each

group are seated closely together in the Chamber they usually de-

velop bonds of personal friendship, although rivalries and jealousies

also develop within the ranks, because every member has ambitions

to become eligible for a place in the ministry. Each group of any

importance has its own newspaper organ, and sometimes several of

them. Thus the Action Franqaise is Extreme Right, and royalist.

The Echo de Paris is Conservative, and so is Figaro. The Journal des

Debats tries to keep in the middle of the road, and so does Intranstg-

eant. UCEuvre is Radical Socialist, the Petit Bleu is Left Center, the

Ere Nouvelle is Radical, while Populaire is the Socialist party organ.
Humanite is the Communist journal. A few French metropolitan

newspapers are independent, or profess to be, for example, the

Temps and the Journal.

Having got himself elected to the Chamber, the deputy's next
1 See above, p. 488.
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job is to keep himself there. He must cultivate his own constitu-

ency by an unremitting attention to the interests of PRACTICAL
his supporters at home. For it will ayail him nothing POLITICS IN

to keep the favor of his party leaders if he loses that of
FRANCE -

his own arrondissement. So he goes home every week-end, if he can,

and works to keep his fences up. He counts upon the prefect for a

benevolent neutrality at least, and for active support if he can get

it. He labors to build up a personal machine, with key-men (usu-

ally job holders) in the vital spots. He must be much in evidence at

local public gatherings and his name must get into the newspapers

regularly. "When the papers stop talking about you, you're a dead

one." The French deputy realizes it as well as the American con-

gressman.

No French statesman of the past twenty-five years has been the

recognized leader of a majority in the Chamber of Deputies in the

sense that Disraeli and Gladstone, or even Asquith MANY LITTLE
and Baldwin, were leaders in the House of Commons. LEADERS AND

No one has dominated the Chamber as Thomas B. FEW OREAT

Reed and Joseph G. Cannon ruled the American

House of Representatives in their day. This is because there can be

no great leaders unless there are faithful followers. It is only among
the regular Socialists and the Communists, strange to say, that the

realities of leadership are strictly insisted upon in the French Cham-
ber. Strange, because these are the groups whose political phi-

losophy is most averse to the exalting of one man above the other.

The various groups in the Palais Bourbon have no whips as at

Westminster and at Washington, no party bosses as at Albany or

Harrisburg, and no professional lobbyists to tell them how the

farmers or the manufacturers or the labor organizations want them

to vote. American political parties call themselves Republicans and

Democrats; but their organization is neither republican in form nor

democratic in fact. It is monarchical and oligarchic. A French

group may call itself royalist, but it goes on the principle that all

politicians are equal in the eyes of the law and the prophets. Noth-

ing riles a Frenchman so much as to call him a henchman of

somebody else. He wants it clearly understood that he is his own
boss outside his home, at any rate.

Still, if one looks back over the course of European history during
the past sixty years the political parties in the French Republic
have not given parliamentary government a bad record. France,
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during these six decades, has maintained domestic tranquillity,

FRANCE developed a fine system of public education, at-

AMONG THE tamed a high and well-distributed economic pros-
NATIONS.

perity, enlarged her colonial empire, fought a great

war successfully, redeemed her lost provinces, reconstructed her

shell-torn areas and made herself a dominating factor in the new

League of Nations. "Did there ever appear on earth," asks

Tocqueville, "another nation so fertile in contrasts, so extreme in

its acts, more under the dominion of feeling and less ruled by

principle ... so fickle in its daily opinions and tastes that it

becomes at last a mystery to itself . . . endowed with more heroism

than virtue, more genius than common sense . . . the most danger-
ous nation of Europe, and the one that is surest to inspire admira-

tion, hatred, terror, or pity but never indifference?"

CONTEMPORARY PROBLEMS

The economic depression which began in 1929-1930 proved to

be almost world-wide in its scope. In France, as in other countries,

FRANCE AND ** resu^te(i *n ^ slackening of industrial production
THE GREAT and a general fall in prices. Although peasant agri-

culture is the basis of the French economic structure,

with millions of small farm-owners, this did not render the country
immune from trouble, for agricultural prices went down with the

rest. And the figures of unemployment rose to a huge level. To
make matters worse the cost of living did not decline in any sub-

stantial measure, hence there were loud demands for remedial

action from all sections of the country.
There were two ways in which this problem might be approached.

The government could devalue the franc, or reduce its gold content,

thus inflating prices. It might also take the country

DEFLATION? ^ t^ie S^ standard altogether, which is what the

governments did in Great Britain and the United
States. But the French people had been through one inflation, ten

years before, and they didn't want to go through another. So the

government chose the other alternative, deflation. This involved a

drastic lowering of salaries, wages, interest rates, taxes, and rents,

in order to reduce the costs of production. But deflation is equally

unpopular, as the French authorities soon discovered. Lower wages
meant less purchasing power in the country as a whole, with a

smaller demand for eoods, a further slackening in business* and in-
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creased unemployment. More money had to be spent for relief and

as taxes could not be raised the government resorted to borrowing
on a large scale. Great difficulty was experienced in the attempt to

keep the country on the gold standard because investors sensed ths

danger and gold began to be shipped abroad for safety.

During the years 1932-1934 France had six different ministries,

Each of them toppled within a few months before the rising tide o/

popular discontent. Impatience with the seeming

helplessness of parliamentary government led to the

formation of quasi-fascist organizations such as the

Croix fde Feu, which was composed of war veterans, and various

smaller groups under leaders who sought to capitalize the general

unrest. The movement developed rapidly, with all the characteris-

tics of Hitlerism in its earlier stages, save that these French organiza-

tions did not have any outstanding leader to draw them together.

The climax came during the early months of 1934, when their in-

dignation over the Stavisky scandal led to demonstrations in Paris

which the government suppressed with considerable bloodshed.

Alarmed by this growing strength and aggressiveness of the

various semi-fascist groups the Socialists, Communists, and other

parties of the Left tried to get together. Such a com-
f. . 11-111 i

ORGANIZA-
bmation now appeared to be possible because they TION OF

had decided to give up their program of world revo-
i- j t_ u i_
lution and cooperate with other groups against the

fascist danger. After a good deal of negotiating and compromising
a bloc known as the Popular Front was formed with a program
which, although by no means revolutionary, called for a "new deal"

in France. Combining their forces in the French parliament the

groups of the Popular Front then passed legislation outlawing the

more militant among the fascist organizations, those which were

endeavoring to build up bodies of storm troops or armed partisans

on the German and Italian model. Then, at the general election of

May, 1936, they managed to capture a large majority in the Cham-
ber of Deputies.

This victory gave confidence, even over-confidence, to the masses

of the French industrial workers (especially those organized in the

Confederation Generals du Travail) and they demanded THE
that a far-reaching series of industrial reforms be put "NEW DEAL"

into effect at once. The demands were accompanied
IN FRANGE *

by a great wave of strikes, mostly of the sit-down variety. The new
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government hastened to settle these labor troubles by negotiations

with the strikers, in the course of which most of their demands were

granted. These included a general increase in wages and a recogni-

tion of the right of labor to bargain collectively. Then, when parlia-

ment came into session, a whole grist of new deal legislation was

enacted. This established a forty-hour week, a fortnight's vacation

with pay for every worker, and compulsory arbitration of labor dis-

putes, Likewise it provided reduced fares on the railroads for all

workers during their vacations and for the inauguration of a public

works program as a means of alleviating unemployment. As these

concessions imposed a considerable new burden on industry an

arrangement was made whereby industrial establishments might
obtain government credit w^th which to tide over the transition.

The Popular Front did not confine its solicitude to the industrial

workers alone. It set out to help the French farmer also, for France

AORI_ is still a predominantly agricultural country. One of

CULTURAL its first steps was to establish a national wheat office
RELIEF '

with the function of maintaining a remunerative price

for grain by curbing speculation and controlling the profits of

dealers. This office set up a standard price for wheat and arranged
that excess supplies should be stored or exported. To prevent prof-

iteering by millers and bakers, the local prices for flour and bread

are fixed by the prefects and mayors. By these and other measures

for the control of agricultural surpluses the plight of the French

farmer has been somewhat ameliorated.

The remilitarization of the German Reich has alarmed all classes

in France and the Popular Front has found itself under the necessity

THE AR- f greatty strengthening the defensive capacity of the

MAMENT Republic. But its leaders were determined that the
PROGRAM.

expansion in armaments should not be a source of

undue profit to the makers of munitions and military supplies.

Accordingly a law was passed permitting the government to take

over, in whole or in part, any concern engaged in the manufacture

of guns, gas masks, tanks, war vessels, military airplanes, ammuni-

tion, or other such supplies. And it was further provided that when
armament concerns were not taken over by the government they

should be placed under strict control. In pursuance of this authority

a number of establishments have been nationalized and are now

managed as government enterprises. Compensation, of course, was

given to the expropriated owners. Regulations have been promul-
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gated for those concerns which are not yet nationalized. In some

cases, as for example in the airplane industry, the go\iejnment has

become a majority stockholder, leaving room for private invest-

ment. Difficulties, of course, have been encountered in determining

the limits of the nationalizing program, for many establishments

manufacture both commercial and military products. This is true

of chemical industries, tractor plants, airplane factories, and ship-

building concerns. To take over everything that is directly or in-

directly engaged in the manufacture of armament, or in supplying

the basic materials for armament, would involve government owner-

ship on an almost unlimited scale.

A new deal always costs huge sums of government money, and

France has proved no exception to the general rule. The Popular
Front inherited a difficult financial situation due to THE
a long series of unbalanced budgets and an enormous FINANCIAL

public debt which absorbed about one fourth of the
PROBLEM -

government's annual revenues. Then it found itself committed to

expenditures on a greatly increased scale without the possibility of

similarly increasing its revenues from taxation. The result was a

larger deficit and heavier borrowing. Capital began to migrate from

France to other countries in steadily larger volume and it became

necessary to forbid the exportation of gold. Then a law was passed

(October, 1936) which devalued the franc and set up an equaliza-

tion fund to maintain it at the new ratio. Meanwhile, in order to

facilitate its own handling of the country's public finances the govern-
ment virtually took the Bank of France under control. This insti-

tution had been a close corporation managed by a relatively small

group of large stockholders, yet it ranked as the greatest single factor

in the financial life of the country. The Blum government in 1936

obtained from parliament a law which left the bank in private own-

ership but provided that its governor, vice governors, and a majority

of its directors should be named by the public authorities, leaving

the stockholders to elect only a minority of the board. Under this

new arrangement the government controls the operations and the

reserves of the bank. It can manipulate either to serve its own

purposes.

But despite borrowings, devaluation, and bank control the French

treasury was emptied and in the early summer of 1937 the Blum

ministry went to parliament with a request for a blank check, in

other words for authority to handle the financial crisis by decrees as
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it saw fit. The Chamber of Deputies complied with this request

after it had been assured that the unlimited decree-
AN EMPTY _

. ,,11 , ,

TREASURY making powers would only be used to reduce ex-

AND THEN
penses, increase taxes, prevent evasions, and inaugurate

other financial reforms. But the Senate rejected the

ministry's request by a large majority and after negotiations for a

compromise proved fruitless the cabinet resigned. There was much
talk of fighting the Senate to a finish, but such action would have

involved a long conflict and meanwhile the government would have

been powerless to deal with the critical situation.

So Blum resigned as prime minister and was succeeded by Chau-

temps with a somewhat reorganized cabinet in which the former

THE prime minister was given a place. The new ministry,

CHAUTEMPS like its predecessor, represented the Popular Front. It
PROGRAM.

asked parliament for large but not unlimited power to

handle the situation by decrees, and this authority was granted with

the Senate's concurrence. Under the guidance of a new finance

minister the government thereupon set out to balance the ordinary

budget by levying new taxes, raising postage rates, increasing fares

on government railroads, and charging higher prices for tobacco

products, which in France are a government monopoly. Great

economies in expenditure were also effected, and instead of trying

to support the franc in international exchange it was left to find its

own level. Likewise the new ministry set out to win the confidence

of French industry by giving it a breathing spell from reform.

All this, of course, was something of a disappointment to the

more radical wing of the Popular Front, but even radicals must ac-

commodate themselves to the fact that if a government cannot make
its budgets balance it must borrow, and it cannot keep borrowing
unless those who have money can be persuaded or forced to lend it.

In dictatorships they can be forced, but in democracies they have to

be persuaded, and persuasion is not easy when investors have lost

confidence in the government. The Chautemps ministry did not

manage to restore this confidence. Within a few months it was

forced out of office and Blum once more took the helm. But not

for long, because he found the economic situation becoming steadily

worse and once more (1938) went before parliament with a request
for a free hand in reorganizing the nation's finances. The Chamber
of Deputies agreed to his proposals, but the Senate rejected them,

whereupon the ministry resigned and was replaced by a new cabinet
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with Edouard Daladier at its head. This group was drawn from

the Radical Socialists for the most part, but it also included a few

members from parties somewhat farther to the Right. Whether it can

keep itself in office for any length of time is doubtful in view of its

tenuous hold on the Chamber of Deputies.

There are those who believe that France cannot solve her na-

tional problems with her existing parliamentary scheme of govern-

ment. Democracy in France, they say, is slowly dying. GAN FRENCH
The parliamentary system and ministerial responsibil- DEMOCRACY

ity, it is claimed, are growing steadily more unpopular.
ENDURE -

Beset by Nazi and Fascist dictatorships, north and south, there is a

fear that France may eventually be forced into a desperate attempt
to solve her serious problems by some radical change in the structure

of her government. The immense majority of the French people re-

main attached to the democratic ideal, but a nation will not long tol-

erate chaos in the name ofdemocracy. Today France stands as the last

great outpost of parliamentary government in Continental Europe.
With her back to the wall, can she keep on saying to the foes of civil

liberty, as she did to the invading Germans at Verdun, "They shall

not pass"? That question may be answered within a very few years.

Meanwhile most Americans, when they discuss the strong and

weak features of democratic government, assume that the two-party

system is preferable to any other. They may be right,.... * i i
^ PARTY

but it is by no means certain. A multiple-party system DECENTRALI-

means divided responsibility and lawmaking by com- ZATION AN

promise both of which many people look upon as

things to be avoided. They prefer concentrated responsibility and law-

making by a disciplined majority. But unified responsibility sometimes

shades into presidential or ministerial dictatorship while lawmaking

by the crack of the party whip is too often a synonym for political op-

pression. Two party-groups in a parliament or congress do not, and

cannot, reflect all the differences of opinion that arise among the vot-

ers; it may require half a dozen party-groups to do it even fairly well.

Lawmaking and the determination of public policy under the

multiple-party system must proceed by compromise; but it is yet to

be demonstrated that lawmaking by compromise LAWMAKINO
necessarily gives" less satisfaction to the country as a BY COM-

whole. The first and best piece of legislation ever put
PROMISE *

upon the statute book of the United States, the federal constitution,

was the outcome of a great many compromises between north and
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south, between big states and little ones, between federalists and

anti-federalists, between seaboard and hinterland. The system of

checks and balances, which this constitution established, ensures a

certain amount of lawmaking by compromise even when a political

party is in complete control. But France has no network of checks

and balances, so she must endeavor to attain the same end by her

multiple-party system.

The most systematic treatise on the subject of French political parties

is L6on Jacques, Les partis politiques sous la troisitme republique (Paris, 1913).

Smaller and more recent surveys, of real value, are F. Corcos, Catechisme

des partis politiques (Paris, 1928), and G. Bourgin, J. Carrere and A. GueYin,

Manuel des partis politiques en France (Paris, 1928). Raymond L. Buell's

Contemporary French Politics (New York, 1920) contains an interesting discus-

sion of party organization, aims, and problems, and there is an excellent

hundred-page survey in Robert Valeur, "France" (see above, p. 416),

pp. 456-556. Mention may also be made of the Tableau des partis en France

by Andr6 Siegfried (Paris, 1930).

Recent books of varying value are L6on Blum, Le rejorme gouvernementale

(Paris, 1936), Alexander Werth, France in Ferment (New York, 1934), Ralph

Fox, France Faces the Future (London, 1936), Andr6 Tardieu, France in Danger

(London, 1935), Maurice Thorez, France Today and the People's Front

(London, 1936), Garleton J. H. Hayes, France: A Nation of Patriots (New

York, 1930), R. H. Soltau, French Parties and Politics, 1877-7930 (London,

1930), and the same author's French Political Thought in the Nineteenth Century

(New Haven, 1931). Current governmental developments are recorded

in Uannee politique and in the Revue politique et Parlementaire.

On the Boulanger episode see A. Mermeix, Les coulisses du boulangtsme

(Paris, 1890). The Panama scandal is elucidated in Quesnay d$ Beaurepaire,

Le Panama et la republique (Paris, 1899) and in G. de Belot, La verite sur le

Panama (Paris, 1889). The monumental work on the Dreyfus case Ls J.

Reinach, Histoire de Vaffaire Dreyfus (4 vols., Paris, 1924). For the opposing
ide of the case the best book is Dutrait-Crozon, Precis de Faffaire Dreyfus.

There is also an English translation of the autobiographical account:

Alfred Dreyfus, Cinq annees de ma vie (Paris, 1901).

On the question of church and state a well-known volume is that of Paul

Sabatier, Disestablishment in France (Paris, 1906). Antonin Debidour,

Veglise catholique et Fetat sous la troisieme republique, 7870-7906 (2 vols., Paris,

1906-1909) is anti-clerical. The other side is set forth in L. R. P. Lecanuct,

Veglise de France sous la troisidme republique (3 vols., Paris, 1930).

A concise and informing discussion of The New Deal in France, by John
C. deWilde, is published by the Foreign Policy Association (Foreign Policy

Reports, Vol. XL. No. 12. September 1. 1937}.



CHAPTER XXIX

FRENCH LAW AND LAW COURTS

There is no better test of the excellence of a government than the efficiency

of its judicial system, for nothing more nearly touches the welfare and security

of the average citizen. Lord Bryce.

Out of the chaos which followed the collapse of the Roman empire
there arose and spread over most of Western Europe a great system
of political and social relations known as feudalism.

THE
It was an institution based upon the tenure of land. INFLUENCE OF

The lord gave his vassals land and protection; the vas- FEUDALISM

i . TT it ON LAW -

sals gave him services in return. He, too, was the law-

giver within his domain and the source of all justice. This was the

very essence of feudalism and its effects were far-reaching. The stu-

dent of modern government is usually aware of the fact that feudal-

ism rose in mediaeval Europe and ultimately fell; but he does not

always realize that its influence continued long after the system
itself had passed away.

Anyone who compares the legal development of England and
France from earliest times down to the beginning of the nineteenth

century will be impressed by the striking contrast ^ ENOLAND
which marks the evolution oflaw and law courts in the AND IN

two countries. These two nations are neighbors, with
FRANCE -

only a narrow strip of water between, but their respective legal

backgrounds could not be more dissimilar if they were situated in

different hemispheres. And the reason for this is not hard to explain.

It is to be found in the fact that England never became so thoroughly
feudalized as France. At an early date there developed in England a

strong centralized monarchy which mastered feudalism, gave the

country a unified legal system, and established the supremacy of the

royal courts.

Feudalism, as everyone knows, was a disintegrating force. It

divided countries into principalities, dukedoms, baronies, and fiefs,

each of which was virtually independent. Save for a shadowy alle-

giance to the king, each feudal duke or count or baron was supreme
531
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within his own domain. Hence it was that every section of northern

France developed its own distinct system of custom-
THE FRENCH r

.
. ,, , r

"COSTUMES" ary law, its own coutume, as it was called. These
IN CONTRAST

[n ^ue COursc were put into written form and ad-
WITH THE
ENGLISH ministered by the local courts. The Cofltume de Parts was
SYSTEM OF the most notable among these bodies of localized law,
COMMON LAW. , . i i i r t 11 i/r i

but there were hundreds of others, and they differed

greatly in character. The multiplicity of codtumes was so great that^

as Voltaire once said, a man who went across France changed laws

as often as he changed horses. 1 It was not so in England. There, in

the early days, bodies of local customs had begun to develop; but the

centralizing power of the monarchy proved too strong and they were

submerged by the rise of the common law, which was the king's law,

common throughout the whole country and uniformly administered

by the, royal courts.

Down to the Revolution of 1789, accordingly, there was no system
ofcommon law in France. But this does not mean that there were no

rules of law which applied uniformly throughout the

THE^FRENCH whole country. Superimposed upon the co&tumcs was a

SYSTEM body of edicts, decrees, and ordinances issued by the

king. As the French monarchy grew in strength dur-

ing the sixteenth and seventeenth centuries it became
the practice to issue elaborate ordinances on various subjects, and in

the reign of Louis XIV (1662-1715) a long series of them appeared,
the grandes ordonnances they were called. Some of these royal edicts

were veritable law codes, dealing in a comprehensive way with such

matters as commerce, wills, trusts, and judicial procedure; and they

applied uniformly to the whole of France. Most of these great ordi-

nances were issued on the authority of the king alone, for no elective

parliament met in France from 1614 to the eve of the Revolution, 2

This whole body of royal legislation, however, covered only a small

part of the entire field and hence did not serve to unify the legal sys-

tem of the country.
1 In the southern part of France, the pays de droit farit as it was called, the

principles of Roman law were more generally and uniformly applied, but even

here they were somewhat modified by local custom.
1 There was a requirement that every royal edict or decree must be registered

by the Parliament of Paris before it could become valid. But this body was
not a parliament in any real sense; its members were appointed by the king.
And if they declined to register an ordinance (as they did on a few occasions),

the king could come before the parlement and overrule the opposition by the use

of a prerogative known as the lit de justice.
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Very different, it may be repeated, was the course of development
in England where the legal supremacy of the crown over the whole

country was asserted by William the Conqueror and A o^-n^x
made good by his successors at a very early date. The WITH

kings sent their judges on circuit from county to
ENOLAND -

county; these itinerant justices presided in the county courts and

gradually established uniformity in the interpretation of both cus-

toms and laws. The Curia Regis, in its hearing of appeals, also pro-

vided a consolidating influence. Long before the close of the me-

diaeval period England was able to place her law and her courts on a

national basis while France did not manage to do so for several cen-

turies thereafter. To the French people this was an enormous handi-

cap, for a common law is one of the greatest unifying forces known to

human society?
second only to a common language.

The leaders of the' French Revolution were well aware of the

weakness which this legal demoralization engendered. They knew
that it constituted a barrier to the creation of a truly

national sentiment, that it stood in the way of the/ra- ^AT,ON
terniti which the Revolution was seeking to create. WHEN THE

Not only this but they felt very keenly that the coti- ^LUTION

tumes were mediaeval in spirit, antiquated, out of tune

with the legal requirements of a modern age. Revisions had been

made from time to time, it is true; but these revisions had not

changed the spirit of the laws. Revising a co&tume was like touching

up the portrait of a mediaeval knight and calling him a modern

aviator. So the revolutionists decided that these bodies of cus-

tomary law must go.

In keeping with this decision the Revolutionary Assembly pro-
ceeded to abolish the greater portion of the old jurisprudence.
Various general statutes, applying to the whole of

France, were enacted instead. Then it seemed desir- TION OF THE

able to consolidate these new statutes, together with "cotonniEs"

, i r r i i i i . . ? , AND THE PRO-
what was left of the old law, into a series of codes, and MULOATION OF

the revolutionary government set its hand to this enter- THB "CODE
11 , . , CIVIL."

prise; but it was no small task and for a time very slow

progress was made. This revolutionary government, moreover, had
matters of much greater urgency to deal with during the closing

years of the eighteenth century. Hence it was not until Napoleon
came into power that the work of codifying the whole jurisprudence
of France was speeded up and finished. The Corsican went at the
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project with characteristic energy, and completed it within a few

years.

Napoleon was very proud of this exploit. During his exile at St.

Helena he referred to it as the greatest achievement of his age and

THE one that would profit France more than a score of bril-

FAR-REACH- liant victories. "My code alone," he said, "has done

OFTHE
LUENCE

more gpd in France than the sum total of all the laws

NAPOLEONIC that preceded it." In this he was right, for the Code
CODIFICATION. NapOi on has had an immense influence upon legal

development in all parts of the world. It has extended its legal

principles and doctrines to the uttermost part of the earth, to re-

gions where the tricolor never flew. The present systems of civil law

in Italy, Spain, Portugal, Belgium, and in nearly all the Latin-

American states are based upon it. The civil codes of Germany,

Japan, Greece, and many other countries have drawn upon it

heavily. It has had a greater vogue and a wider influence than the

common law of England. It has perpetuated and revivified much of

what was best in the civil law of ancient Rome. "Its provisions," as

Napoleon himself once boasted, "not only preach toleration, but

organize it, toleration the greatest privilege of man." 1

The emperor did not himself do the work, of course; but he se-

lected the jurists and gave them their inspiration. It was his driving

power that put the codes into effect. They are his most

CORSICAN'S enduring monument. When you go to Paris and look

MOST upon the marble cenotaph where rest the bones of

ACHIEVEMENT tms astounding man, you will see emblazoned there

the names of his great military victories Marengo,

Wagram, Austerlitz, Jena, Friedland, and the rest. But you will find

no mention of the greatest service that he rendered to France and

to the world. In history Themis has never been so glamorous as

Mars.

The Code Civil (to use its modern republican designation) was

only the first of a series. Within the next half-dozen years four other

codes were compiled and promulgated. These dealt

^THER
with civil procedure, criminal law, criminal proce-

dure, and commerce. Before Napoleon relinquished

his imperial throne he had established throughout the whole of

France a single system of law and legal procedure. Revisions of this

system have taken place at intervals, but the fundamentals remain

1 R. M. Johnston, The Corsican (Boston, 1910), p. 299.
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unchanged.
1 The Napoleonic codes were so comprehensive that

they left relatively little to be covered by subsequent legislation. In

France, as a consequence, there has been no such outpouring of

statutes as has taken place in England, in America, and in the

British self-governing dominions. This, however, is not an unmixed

blessing, inasmuch as the codifying of a legal system conduces to

rigidity. It is sometimes said that the codes have tended to stereo-

type the legal system of France and to take from it that quality of

quick responsiveness to new economic needs which every progres-

sive legal system ought to have. 2

This suggests reference to a distinctive feature of French law and

legal interpretation. In Great Britain and in the United States the

law is being constantly developed, expanded, and even A DISTINCTIVE
altered by judicial decisions. Both these countries have FEATURE OF

built up great bodies ofjudge-made law. Although it is *NCHLEQM.
the theory of Anglo-American jurisprudence that the DEVELOP-

judges have no authority to change the law, but only to
MENT *

interpret and apply it, everybody knows that English and American

courts do, in fact, make changes, often very considerable changes.

One judicial decision advances a little upon another, and so on

year after year, until there exists a wide gulf between the law as it is

and the law as it was. Simple words and phrases re- THE DOGTRJNE
ceive new shades of meaning, and ultimately acquire OF "STARE

new meanings altogether. This gradual modification
DEGISIS *

of the law by judicial decisions has been made possible in England
and the United States by the traditional respect which the courts

always render to precedent. The doctrine of stare dccisis, the doc-

trine that a court will always be guided by previous decisions unless

there is a compelling reason for reversal has resulted in giving

judge-made law a definite drift and direction.

But in France there is no such doctrine. On the contrary it is

definitely understood that no court is under any obligation to be

guided by its own previous decisions or even by the de- DOES NOT
cisions of a higher court. Precedents may be cited in EXIST IN

the French courts, and frequently are; but no great re-
FRANGE -

1 In 1 904, on the centenary of the Code Civil, there was a somewhat extensive

revision.
2 Some of the American states and the British dominions also have codes

civil codes, criminal codes, and codes of procedure; but they are not so com-

prehensive as those of France and their provisions arc constantly being adjusted
to new conditions by means of judicial interpretation.
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liance is placed upon them, and the judges are free to disregard even

the weightiest precedents if they feel so inclined. When a French

tribunal gives a decision which directly contravenes some previous

ruling, nobody says (as we do in America) that "the court has re-

versed itself." It has merely changed its mind or its attitude, in

accordance with altered conditions, as every French court is ex-

pected to do. At the same time it is impossible for any court, in any

country, to decide every case on its own individual merits, without

some reference to what has already been adjudged in similar cases.

The prestige of a judiciary demands that its decisions shall be

reasonably consistent.

So, while the doctrine of stare decisis has never had any formal

recognition in France, and while no great body of controlling de-

cisions has been built up as in America, there is never-

theless a definite judicial consensus on many funda-

DENTS ARE mental questions. In other words, while the courts are

FOLLOWED free to disregard precedent, they have found in the na-

ture of things that it is easier and better to maintain a

reasonable standard of consistency in their interpretations of the

law. Side by side with the written provisions of the codes they are

gradually building up, therefore, a small body of judge-made laws

which fills the lacunae and clears the obscurities. 1

There is another feature of the French judicial system which the

American student will do well to note. France has a written con-

ANOTHER stitution, embodied in a series of constitutional laws.

DISTINCTIVE And the French constitution, like the American, is

ostensibly the 'supreme law of the land; hence any or-

NO PRACTICE
dinary law which conflicts with its provisions is said to

OF DECLARING 7

i i i T -n
LAWS UNCON- be unconstitutional and void. But no French court has
STITUTIONAL.

tke pOwer to declare a statute unconstitutional and to

annul it on that ground, no matter how repugnant to the constitu-

tion the statute may be. No such power is expressly given to the

courts by the French constitution and it has not been acquired, as in

the United States, by usage.

What happens, then, if the French parliament passes a law which

contravenes a constitutional provision? Suppose it should pass a

statute providing that decrees of the president may be

promulgated without the countersignature of a minis-

ter although the constitution expressly stipulates to the

1 Raymond Poincar6, How France is Governed (New York, 1914), p. 241.
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contrary? The question cannot be authoritatively answered because

the two French chambers have never yet enacted a law in direct

contravention of a constitutional requirement. It has been sug-

gested that the presiding officers of tKe Senate or the Chamber would

not allow an unconstitutional measure to be introduced, and it has

likewise been asserted that the President of the Republic might refuse

to promulgate such a law if it were passed, and thereby withhold it

from going into force; but it is highly improbable that any president

would assume such a responsibility. Certain it is, in any event, that

no court would assume the onus of interfering.

This is because the constitutional laws of 1875 say nothing about

the courts, how they shall be organized, or what their powers shall

be. The whole matter is left within the jurisdiction of

the French parliament, hence a conflict between the DIGIAL su-

iudiciary and the legislature in France could have only
PREMAGY

M-.I 11 CANNOT BE
one outcome. The courts are created by law, and by DEVELOPED IN

law their powers could be curtailed. They might de- FRAI*CE AS IN

, ..,,,,. AMERICA.
clare one law unconstitutional, perhaps, but parlia-

ment would see to it that they never did anything of the sort again.

Through its lack of constitutional protection, therefore, the French

judiciary does not possess the independence or the powers that have

been acquired by the judiciary in the United States. It is not the

habit of Frenchmen to look upon the judiciary as a separate branch

of the government, distinct from the legislative and executive

branches. They regard the courts as administrative agencies, sub-

ject to the same kind of control.

Some other general contrasts between the French and American

judicial systems remain to be noted. In France all the courts are

localized; the judges sit at a fixed place and never go
. . , . .1,1 SOME OTHER

on circuit as is the practice to a considerable extent in CONTRASTS

both England and America. In France, moreover,
BETWEEN THE

, ..... FRENCH AND
every court except the very lowest is provided with a AMERICAN

bench ofjudges; in no higher court does a single judge JUDICIAL

give decisions. Every decision of a French court (save

in the very lowest courts) must be rendered by the concurrence of at

least three judges. There is an old French proverb :juge unique, juge

inique, which expresses the public sentiment on this matter; but it has

no justification, as the history of English and American courts has

shown. A single judge is no less careful, and no less fair, than a bench

ofjudges. On the contrary he assumes the entire responsibility for it,



538 FRANCE

whereas such responsibility is dissipated when decisions are rendered

by a vote of three judges against two, or of five against four.

As a result of this full-bench system the total number ofjudges in

France is very large nearly six thousand in all.
1 From time to time

THE LARGE ** ^as Deen proposed to cut down the excessive number
NUMBER OF in France by having single judges sit in the courts of

JUDGES. grgt instance> but the collegial tradition has always

proved too strong. Attempts have also been made to reduce the

number of courts, of which there are far too many, but here again

there has been opposition from the regions immediately affected.

The deputies agree with the idea in principle, but not in its applica-

tion to their own constituencies. It is as difficult to abolish a super-

fluous court in France as to eliminate an obsolete land office or navy

yard in the United States.

In England and in the United States the judges are recruited

from the legal profession. An appointment to the bench is regarded

HOW FRENCH as ^e recognition of a successful career at the bar. In

JUDGES ARE France this is not the case. Members of the French
CHOSEN.

judiciary are regarded as the representatives of a sepa-

rate profession, with no close relation to the active practice of the

law. The young Frenchman, when he begins to study law, decides

whether he wants to be a lawyer or a judge, and plans his studies ac-

cordingly. If he chooses a judicial career he does not hang out a sign

and hustle for clients when he has finished his course. He goes at

once into service as a subordinate court official, sometimes without

pay. Then, if he displays ability, he may become a procureur (official

prosecutor), or a substitute judge in a court of the first instance. In

time, if he earns promotion, he will become a regular judge of this

court, and eventually the presiding judge of it. From this position he

may be named as a conseiller on one of the courts of appeal, and if he

sufficiently distinguishes himself among his colleagues there he will

ultimately attain the zenith of his aspirations by donning the red

robe which is the insignia of the court of cassation.

In other words, the French judiciary is regarded as a branch of the

civil service for which a special form of training is
THE JUDICIARY . .

r
. .

A BRANCH OF required. This is quite contrary to the tradition in

THE CIVIL
the United States where any lawyer is deemed fit

SERVICE.
.

' J

to be a judge if he can get himself appointed or

1 In the lower courts they are called juges, in the higher courts they are called

conseillers.



FRENCH LAW AND LAW COURTS 539

elected. There are no elective judges in France. An elective ju-

diciary was established during the Revolution but it proved a failure

and Napoleon abolished it in 1804. No serious attempt to revive it

has been made under the Third Republic. The French people,

despite their faith in democratic ideals, realize that the effective

administration of justice is something that calls for specialized skill

and experience. All French judges are therefore appointed by the

President of the Republic on recommendation of the minister of jus-

tice. Most of them hold office for life and cannot be removed except

by consent of the court of cassation. 1

Most conspicuous of all differences between the French and

American legal systems, however, is the separation which the former

makes between ordinary law and administrative law,
, , . .

THE DUAL
between ordinary courts and administrative courts. SYSTEM OF

It is sometimes said that France has one system of law LAW AND
COURTS:

for the ordinary citizen and another for the public

official; but this, as will be shown in the next chapter, is not a fair

way of stating the matter. The French system of administrative law

redounds to the benefit of the ordinary citizen and not to his disad-

vantage. It affords the Frenchman a measure of redress against his

government which the American citizen does not obtain. The
remedies which the French citizen has against his government are

speedier, cheaper, and in every way more satisfactory than those

which Americans possess in relation to their national and state gov-

ernments. This whole question is of sufficient importance to deserve

full discussion later; meanwhile it is enough to emphasize the fact

*hat France has two distinct sets of courts, known as regular courts

And administrative courts, each with its own judges, jurisdiction,

and procedure.

ORGANIZATION OF THE REGULAR COURTS

The regular courts administer the civil and criminal law. The
lowest among these courts in France, as in England, are the local

courts presided over by the justices of the peace (juges l THE
de paix). There is one such court in every rural district REGULAR

and several in each of the large cities. This court has
COURTS:

jurisdiction in civil controversies where the amount involved is small,

and in criminal cases vsrtiere the offense is a minor one. The proce-

1 See below
, p. 542.
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dure is informal and inexpensive. The juge de paix spends most of

his time straightening out misunderstandings, his main

DE^Aix/'
E

function being to prevent lawsuits, not to try them.

In his day's routine he deals with neighborhood

quarrels over land boundaries, trespass and minor damages to

property, disputes between landlord and tenant, liens on small sal-

aries, and accidents to workmen. It is not so much a knowledge of

the law as a knowledge of human nature that the French justice

of the peace needs in his work.

Next come district courts, or courts of the first instance. There is

at least one of these in every department and it is always provided

2 COURTS OF with several judges, at least three and sometimes as

THE FIRST many as fifteen. Where there are more than six judges
INSTANCE: ^ CQurt may divide itsejf into sections, each sitting in

different towns within the department. The judges sit together, one

of them serving as presiding judge, and render their decisions by

majority vote. No statement as to the number of dissenting judges is

ever made. Each court is assisted by a public prosecutor (procureur)

who conducts the cases as is done by the prosecuting attorney or dis-

trict attorney in the United States.

The courts of the first instance hear appeals from the decisions of

the justices (where small sums are involved; otherwise the decision

of the lower court is final), and have original jurisdic-

ti n *n a^ c*v*l controversies no matter how large the

amount involved. They also have original jurisdiction

in a limited range of criminal cases. But all their decisions in criminal

cases, and in civil cases involving large amounts, may be appealed to

the higher courts. The courts of the first instance do not use juries.

Then there are courts of appeal, twenty-seven of them in all.
1

Each court of appeal is also made up of a bench of judges (conseil-

3 THE k) anc* i*s jurisdiction extends over a judicial prov-
COURTS OF ince, each of which contains from one to seven of the
APPEAL.

French departments. The court of appeal at Paris, for

example, has jurisdiction over the Department of the Seine and five

other departments. These courts sit in sections, each section having at

least five judges, one ofwhom serves as presiding judge of the section.

There is a civil section, a criminal section, and an indictment section

(chambre (Taccusation) which performs the functions of a grand jury.

Each section of the court of appeal is assisted by one or more pub-
1 One for Algeria, one for Corsica, and twenty-five for France.
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lie prosecutors known as procureurs-generaux, also by varipus assistant

prosecutors, attorneys, bailiffs, and other court func-

tionaries. In France all these procureurs, avoues, huts- PROSECUTORS

siers, and so on, are regarded as members of the ju-

diciary. The regular judges are known as the sitting judiciary, while

the others make up the standing judiciary. This is in truth a realistic

way of differentiating them. No juries are used by the court of ap-

peal in any of its sections. The work is confined almost entirely to

the hearing of appeals from the courts below, more particularly to

the hearing of arguments on points of law. In most instances the

decisions of a court of appeal are final.

The civil procedure in these courts of appeal seems strange to an

American lawyer. The case is prepared, both sides of it, by avoues

or attorneys. They make out the complaints and re-

plies, rebuttals and replications, for which they charge
their clients a stiff fee, and which they serve on one an-

other by means of pompous huissiers or uniformed bailiffs whose

services are also expensive. The judge waits until the lawyers have

finished this interchange of documents and then listens to oral argu-
ment on such points as are still in disagreement. He does not see the

clients, for the clients do not come into court. They may be fictitious

persons so far as the judges are concerned. Sometimes they are

French versions of John Doe v. Richard Roe. No oral evidence is

presented in the French courts of appeal. It is all in the form of

documents. When the arguments have been concluded by the at-

torneys the judges confer and reach a decision.

Serious criminal cases are tried in the courts of assize. These

courts of assize have no jurisdiction in civil controversies; they deal

with criminal appeals only.
1 There is one such court 4 THE

for each of the eighty-nine departments in France. COURTS OF

Rather curiously they do not form a separate rung in
ASSIZE -

the ladder of regular courts but are specially organized four times a

year or oftener. The presiding judge is named from one of the courts

of appeal by the minister of justice; his two associate judges are

drawn either from a court of appeal or from a court of first instance.

This is the only French court which uses a jury, and it sits with a

jury in practically all cases. Juries are never used in France for the

trial of civil suits.

1
Incidentally, however, they may deal with the claims of a civil party in a

< Criminal case. See below
, p. 548, footnote.
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The trial jury in France (as in England and America) is composed
of twelve persons chosen by lot from a panel of citizens, but its pro-

TW TTTDV cedure is somewhat different from that with which
X JtUES JUKX
SYSTEM IN Americans are familiar. For one thing, its decisions
FRANCE.

are reacjiecj by majority vote and do not require una-

nimity. But when the vote stands six to six, or seven to five for con-

viction, the three judges, if they are unanimous, may render a verdict

of acquittal. Abortive jury trials, through failure to reach an agree-

ment, are therefore very rare.

The jury system is not indigenous in France, but was transplanted

from England. And like most transplanted institutions it does not

DOES NOT seem to be giving satisfaction. Its critics are numerous
FUNCTION and vehement. One authoritative French jurist has de-
WELL*

clared that in many cases the courts might as well

"allow justice to depend upon a throw of the dice as upon the verdict

of the jury." Composed exclusively of petty shopkeepers, he goes on

to say, "it often shows extreme severity towards attacks on property

and a surprising indulgence to personal assaults." 1 Others have stig-

matized the French jury as a sacrifice of common sense to an Anglo-
Saxon superstition, and one that merely works havoc with the orderly

administration ofjustice. Too much weight, however, should not be

given to such aspersions. There are many Americans who feel the

same way about the jury system, yet its merits in the United States

clearly outweigh its shortcomings. It is easier to detect flaws in the

system of trial by jury than to suggest something better in its place.

The supreme court of France, for all ordinary cases both civil and

criminal, is the court of cassation. 2 Its jurisdiction covers the whole

5 THE of France, this being designed to ensure uniformity in

COURT OF the interpretation of the laws. But it is not a supreme
CASSATION.

court ol appeal in the usual sense, because it has noth-

ing to do with the facts of a case; its function is merely the cassation

or annulment of lower court decisions which have wrongly inter-

preted the law.

The court of cassation sits in Paris and has a bench of forty-nine

rre ORGAN- Judges, including a first president, three presidents
IZATION of chambers, and forty-five councillors. In addition
AND POWERS.

there is a procureur-general and several assistants. Like

the courts of appeal this highest court does its work in sections or

1

Joseph Barthelemy, The Government of France (New York, 1924), p. 176.
2 The name comes from the verb casser, to quash, overrule, or annul.
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chambers. Two chambers deal with civil and one with criminal

cases. 1 The court of cassation has no original jurisdiction; all cases

come before it on appeal from some court below. It cannot change
the verdict of a lower court; it must either confirm the decision or

refer the case back for a new trial. But it does not, as in America,

send the case back to the same court for retrial; the rehearing must

be given to a different court of the same grade. Since appeals involv-

ing the same legal questions are being constantly brought before the

court of cassation, this tribunal is gradually building up a body of

case-law despite the fact that it is not bound by its previous decisions.

It should be reiterated that although the court of cassation is the

court of last resort in all ordinary civil and criminal cases, it has no

power to declare any law unconstitutional.

The prestige of this court is very great. A seat on its bench is the

vaulting ambition of every judge andprocurcur in the lower courts of

France. The procedure used in the court of cassation is ^ PRESTIOE

quaint, having come down without much change from AND

the great ordinances of Louis XIV. The Napoleonic
PROCEDURE -

code of procedure left it substantially untouched. The contending

parties submit briefs in writing; then the actual pleading consists of

short oral arguments on the principal issues by the chief attorneys for

both sides. These legal points of disagreement are then studied by a

single judge who submits his findings to the whole chamber, which

may accept or modify >hese findings as it sees fit.

Mention ought to be made of three special tribunals which stand

outside the hierarchy of regular courts but whose work is of consider-

able importance. The first of these are the courts of

industrial arbitration (conseils de prucThommes) . These SPECIAL

..,..,.,. ,

'
, TRIBUNALS:

are semi-judicial bodies made up equally of employers (a) THE

and employees with a justice of the peace presiding.
COURTS OF

_, ,

J
, , , ,. . ,

INDUSTRIAL

They settle, or try to settle, labor disputes especially ARBITRATION.

those connected with wages, conditions of work, and

wrongful dismissals. Thus they afford a prompt and inexpensive

means by which the worker can get redress if injustice has been done.

An appeal may be taken to the regular civil tribunals in any case

where the amount involved is above a certain sum.

1 In the case of the civil sections, one section (chambre de rcqi*$tes) examines the

appeal to determine whether it is worth consideration. If its decision is affirma-

tive, the appeal then goes to the other civil section; otherwise it is thrown out

By this method fri rolous appeals are discouraged.
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In the second place there are the commerce courts (tribunaux de

commerce) which decide controversies arising out of commercial trans-

(b) THE actions, including bankruptcy proceedings. They are

COMMERCE established in all French cities of any considerable size.

COURTS. The judges are elected by the merchants of the munici-

pality. In Paris there are about 47,000 persons qualified to partici-

pate in the election of these commercial judges. They relieve the

regular courts from the task of handling a huge grist of trade dis-

putes. Appeals from the decisions of the commerce courts go to the

courts of appeal.

Finally, there are special courts for the fixing of compensation
when private property is taken for public use under the right of

(c) COURTS eminent domain. These courts are composed of a jury
OF EXPROPRI- alone sixteen citizens drawn for the purpose and
ATION.

known as a jury of expropriation. They report their

findings to the civil court which promulgates the award. In the

United States, when private property is taken for public use, the

constitution requires that the deprived owner shall be given "just

compensation." The amount of this compensation, in the event of

disagreement, is fixed by the regular courts.

In all the regular courts (not including those mentioned in the

three foregoing paragraphs) the judges are appointed on recom-

-rw,r iro* mendation of the minister of justice, but the latter is
IrlCi rKJtJNdrl ** '

JUDICIARY AS not free to recommend whom he pleases. He must fol-
A CAREER.

|QW certajn ruies which have been laid down by presi-

dential decree. As regards appointments to the lower courts the

minister must make his selections from among those who have passed

special examinations or who have had a certain amount of expe-
rience either as prosecutors or in some other official position. For

appointments to tha higher courts the recommendations must be

made from among the judges of the lower courts in accordance with

a table of promotions.
1 It is provided, however, that the minister

may depart from the tableau (Tavanccment in certain cases. 2 This sys-

1 This does not apply to thcjuggs de paix who are rarely promoted. Judges of

the courts of appeal and of assize are promoted from the courts of the first in-

stance; judges of the court of cassation are selected from the courts of appeal.
2 There is a separate table of promotions for each higher court. It is prepared

anew every year by the minister of justice with the help of a judicial commission
and is based upon merit as well as seniority. The minister must fill at least three

fourths of the annual vacancies from this list; for the remaining one fourth he

may go outside.
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tern of appointment and promotion has greatly diminished the ac-

tivity of the politicians in relation to the French judiciary, but it has

not yet eliminated this activity altogether.
Most judicial appointments in France are made without limit of

time. In all the courts, except the lowest and the highest, the judges
are presumed to hold office during good behavior or

until they reach the age limit. 1 Any accusation of mis-
. , / i r -

conduct against a judge (save m the case of its own

members) is heard by the court of cassation which may render a ver*

diet of removal. But the court of cassation has itself no such legal

protection; its members may be removed by the President of the

Republic at any time. In practice removals do not take place with-

out good reason.

By law and by custom, therefore, security ofjudicial tenure is well

established in France. But it is not guaranteed by the constitution as

in the United States. There is nothing to prevent
7 r NO CONSTI-

wholesale dismissals under the guise of a law for reor- TUTIONAL

ganizing the courts. Such purgings (epurations) of the GUARANTEE

judiciary have at times taken place, but not in recent

years (the last occasion was in 1883), and public sentiment is now so

adverse to the practice that nothing of the sort is likely to occur

again, unless the royalists or the communists some day manage to

get control of both chambers.

JUDICIAL PROCEDURE

The procedure in the regular courts of France differs greatly from

that followed by the courts of Great Britain and the United States.

To explain all the differences would lead one into a
, ,,.. ... i i

A SURVEY OF
long and technical narrative, of no interest save to legal CRIMINAL

specialists. But the more outstanding contrasts may be PROCEDURE

, ,. . . i

7
. IN FRANCE:

made clear by outlining how a criminal case runs its

course in the French tribunals. This is not to imply that in France all

criminal cases are tried in exactly the same way. The procedure is

not absolutely fixed and may be varied a little as the occasion de-

mands. But what follows will serve as a fairly typical illustration.

Let us suppose that a serious crime is committed and an arrest

1 The juges de paix are not regarded as judges within the meaning of this

provision. There are special rules, prescribed by a law ofJune 14, 1918, relating
to their appointment and removal. Nor do the rules against irremovability

apply to the administrative courts (see below, pp. 559-560).
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made by the police. The prisoner is first taken before an examining

THE officer known as ajuge d?instruction. Despite his title,

"ENQU&TE" this functionary is not a judge at all but a preliminaryBEFORE THE ... , i r i f i

"JUOE D'IN- inquisitor who makes no finding of innocence or guilt.
STRUCTION." jje merely holds an inquiry during which he closely

questions the accused person. This enquete is not a public hearing,

but the accused is permitted to have his counsel present. Witnesses

are summoned, and all phases of the case are gone into. Then the

juge (Tinstruction puts a summary of the matter into writing, and if he

finds that there is sufficient ground for holding the accused he refers

the case to the nearest chambre d*accusation which is the indicting body
in France, there being no grand jury system as in the United States. 1

In any event the preliminary enquete is thorough and searching.

It leaves no portion of the accused's life-history unrevealed. Com-

plaint is often made that there is too much administer-

ing of the "third degree," too much grilling and brow-

beating of the accused in the endeavor to force a confession of guilt.

On the other hand there is an obvious safeguard against such mal-

treatment of accused persons so long as the prisoner is entitled to

have his counsel present at the inquiry.

When the case comes before the chamber of accusation the latter

does not hear any additional evidence but merely examines the

record. It may then order the accused to be dis-<

INDICTMENT charged, or it may frame an indictment (acte ifaccusa-

tion) against him. The actual work of drawing this

document is done by the prosecuting officers of the court. Unlike the

indictments returned by an American grand jury, the acte d*accusation

is not a carefully worded enumeration of the charges against the

accused person, but a voluminous recital which may (and often does)

include a vitriolic tirade against him, his general character, his past

misdeeds, and even the bad reputations of his relatives. It sounds

like a prosecuting attorney's concluding address to an American jury
in a criminal trial.

Yet no one should conclude from this procedure that innocent per-

sons run a greater risk of indictment in France than in the United

States. Quite the contrary. In the United States the

COMPARISON power to indict rests ostensibly with the grand jury, a

body of laymen chosen by lot, but they are quite sus-

1 It will be recalled that the chambre d?accusation (or, to give its full title, the

chambre des mises en accusation) is one of the sections of a court of appeal.
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ceptible to the influence of the district or state's attorney. Some-

times they virtually do what he tells them to do, and he, being an

elective official, is not always immune from political pressure.

Hence it frequently happens that grand juries are used by district

attorneys for the promotion of* their own political ambitions. In

France the power to indict rests with a chamber of at least five judges,

who are appointed by the chief of state and are irremovable except
for good cause. All five judges must sign the indictment. These pre-

liminaries, moreover, are pushed through more promptly in France

than in this country. The accused must be brought before a juge

(Tinstruction within twenty-four hours, and the chamber of accusation

does its part within the next fortnight.

After his indictment the accused is brought to trial in a court of

assize. Three judges sit on the bench in this c*ourt and the jury panel
consists of thirty-six citizens whose names are drawn . __ TAr .

' I rlt, IKJLAL,.

from an urn one by one. The prosecution and the de- SELECTION OF

fense may challenge any juror, with or without cause,
THE JURY -

until there are no more names in the urn than there are jurors to be

selected. Thereupon no further challenges are permitted. When a

long trial is anticipated, it is the practice to select, in addition to the

twelve regular jurors, one or two extra jurymen who sit with the

others and are available for service in case a regular juror is taken ill.

As a rule it does not take long to impanel a jury in France, never

more than a few hours. In America, as everyone knows, it may take

several days, and sometimes more than a week. The American jury

panel, moreover, often contains a hundred names, and when it is ex-

hausted a new panel may be summoned.

When the French jury has been chosen, the presiding judge ex-

plains the accusation but does not ask the prisoner to plead. Nor
does the prosecution begin the trial in American fash- THE r^o^a
ion by giving a review of what it expects to prove. In- INTERROGA-

stead, the presiding judge begins his intcrrogatoire,
TORY "

which is an examination and cross-examination of the accused. This

may continue for several hours. Meanwhile the associate judges, the

public prosecutor, and the counsel for the defense sit by in silence.

If the presiding judge is a skilful questioner this arrangement pro-

vides a quick and effective way of bringing out the essential facts. But

many of the French judges are neither skilful nor une-
7

. ITS NATURE.
motional, hence the interrogatory sometimes develops

into a rather undignified disputation between the prisoner and the
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bench. This phase of judicial procedure has been vigorously criti-

cized in recent years and there is a widespread demand that it be

abolished. Police officers complain that when a judge grills an ac-

cused person too severely during his interrogatory the latter gets the

jury's sympathy to such a degree that he is sometimes acquitted in

the face of the strongest evidence.

After the presiding judge has finished his attempt to get the facts

from the prisoner, the witnesses are called. Usually the witnesses for

PRESENTA- t^ie prosecution are called first, then those for the civil

TION OF THE party
1

(if there is one), and finally those for the de-
EVIDENCE.

fense. This is the order laid down in the code of crim-

inal procedure; but it is sometimes varied and the witnesses are

called in irregular order, so that the jury may not know which side

they are testifying for.

The examination of the witnesses is conducted in a way quite dif-

ferent from that to which we are accustomed in the United States.

Each witness, on being sworn, is instructed to tell all he
A
^I1?F

N
<:

knows and most of them obey this instruction all too
\Jr WJ I JNHSaJtb. '

literally. The code expressly provides that a witness

must not be interrupted, but the court of cassation has ruled that if

he rambles too far from the case the presiding judge may call him to

order. In a French court witnesses are heard, not questioned. So every-

thing goes as evidence at a French assize hearsay, rumors, opinion,

suspicion, animosity, invective, anything that a witness chooses to

pour forth. He may tell what he saw, what somebody else saw, what

he heard, or what somebody else heard somebody say he saw. Ac-

cordingly there are no long wrangles between the attorneys as to

whether certain evidence is admissible or not. Anything is admissible

if the presidingjudge cares to listen to it, for the code provides that he

may admit "whatever in his opinion will conduce to the ascertain-

ment of the truth."

Then, when the witness has had his say (without interruption) the

presiding judge may question him. This he usually proceeds to do

1 The term "civil party" requires a word of explanation. In France anyone
who has been injured in person or in property as the result of a crime may enter

the case as a civil party. For example, a truck driven by a drunken driver collides

with a taxicab and kills a passenger therein.
*
The truck driver is indicted and

the state prosecutes. These are the two parties to the criminal side of the case.

But the owner of the demolished taxicab may enter as a civil party, claiming dam-
ages. In the United States he would have to enter a separate civil suit which
would be*tried independently.
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without first giving the lawyers a chance. When the judge has fin-

ished with the witness he must permit the public pros-

ecutor to ask questions directly; but^the counsel for the

defense, and for the civil party if there is one, are never

allowed to examine or to cross-examine in this way. They must ask

their questions through the presiding judge, and the latter may de-

cline to put any question that he deems irrelevant. Needless to say

this arrangement greatly abbreviates the time taken in the examina-

tion of witnesses by counsel. Jurors are also allowed to ask questions,

but they rarely do so. Nor is it usual for the two associate judges to

question the witnesses, although they have that privilege.

When the witnesses have all testified, the public prosecutor de-

livers his address to the court and calls for a verdict of conviction.

The counsel for the civil party and for the defense fol- THE AD-

low him in the order named. The prosecutor may then DRESSES OF

speak in rebuttal; if so, the counsel for the defense must
COUNSEL -

be given the final word. The code expressly requires this, and it

naturally gives the accused an advantage. As a rule the concluding

addresses are not lengthy. The presiding judge does not "charge the

jury" as in America; he does not sum up the case and call attention

to the real points at issue. Nor does he instruct the jurors that they

must bring in a simple verdict of guilty or not guilty. On the con-

trary he submits to the jurymen a list of questions SUBMISSION OF

which they are to answer. Was the accused present QUESTIONS TO

when the crime was committed? Has his alibi been
THE JURV '

proved? Was the assault or homicide committed in self-defense?

And so on. One of the questions he always asks the jurymen is

whether, in the event of their finding the defendant culpable, there

were any extenuating circumstances. Sometimes the list of questions

is long anH complicated, and for this reason the answers which the

jurors give are occasionally inconsistent with one another.

The jury retires from the court room and frames its answers by

majority vote, a secret ballot being taken on each question. When

any matter requiring the advice of the presiding judge
arises it is not the practice (as in America) to march

the jury back into the court room where the judge

gives his explanation in public. In a French assize court the presiding

judge goes to the jury room, accompanied by the public prosecutor

and the counsel for the accused. Not infrequently he is summoned
for the purpose of telling the jurors what penalty the court is likely to
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impose in case the answers are adverse to the defendant. This shows

that French jurors have not caught the spirit of the jury system.

They desire to do more than serve as an agency for the determination

of the facts. The code of criminal procedure in France stipulates

that a jury has nothing to do with penalties; but French jurymen
often insist upon influencing penalties in a roundabout way. They
do not like to place anyone in jeopardy without a prior assurance

that the punishment will fit the crime.

On the basis of the jury's answers the three judges announce the

verdict and impose the sentence. In case of disagreement among
themselves the three judges decide by majority vote.

*n general tnev must act in accord with the jury's an-

swers; but (as has been mentioned) if the jury votes

six to six or seven to five on any question, the three judges are free

to frame a verdict of acquittal (but not a verdict of conviction),

provided they are themselves unanimous. The code of criminal

procedure also stipulates that a lenient sentence must be imposed
whenever the jurymen report that they have found extenuating
circumstances. French juries are notoriously partial to defendants.

They are inclined to deal leniently with offenses of a political

character, crimes committed during labor troubles, arid most of the

passionnel offenses. This leniency, however, is more evident in Paris

and the other large cities than in the rural districts.

From the verdict and sentence at the assizes an appeal may be

taken on any issue of law to the court of cassation. This court, under

ordinary circumstances, has no power to set aside the
APPEALS.

,. . t i -i it-
verdict; it can merely order a new trial and this re-

hearing takes place in some court of assize other than the one in

which the original trial was conducted. In certain exceptional cases,

however, the court of cassation may set aside the verdict of the

assize without ordering a new trial.
1

Thus a criminal trial in a French court is an investigation, not a

contest. It is not a battle between two opposing platoons of learned

counsel. The rule that questions must be asked

FRENCH through the mouth of the presiding judge has had the
CRIMINAL effect of discouraging frivolous inquiries on the part of
PROCEDURE. n r

the defendant s attorneys. The practice of giving the

presiding judge full discretion as to the range of admissible evidence

1 For example, it did this in one case where a defendant had been convicted

of murder and it subsequently appeared that the supposed victim was still alive.
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serves to eliminate most of the long wrangles and protests and "ex-

ceptions" which take place in the criminal courts of the United

States. The requirement of a majority instead of unanimity in reach-

ing a jury's decision on any point has the advantage of avoiding
deadlocks. Furthermore, there is a good deal to be said for the

French plan of submitting to the jury a series of definite questions as

contrasted with the American practice of insisting upon a categorical

verdict, for it gives the jurymen something specific to work upon. In

America we say that juries determine questions of fact alone; but

what we actually require them to do is to fix guilt or innocence,

which is by no means the same thing.

On the other hand there are some features of French criminal

procedure which are wholly out of consonance with Anglo-Saxon

legal traditions and would not be tolerated by public SOME

opinion in the United States or in England. A prisoner OBVIOUS

may be required to give evidence against himself. A DEFEGTS -

witness is not permitted to refrain from answering any question on

the ground that his answer may be self-incriminating. A prisoner

cannot demand to be confronted by the witness against him. Writ-

ten evidence may be received and accepted against an accused per-

son without giving him an opportunity to cross-examine the authors

of such evidence. The custom of admitting hearsay is one that ought
not to be tolerated in any judicial system, nor should the practice of

letting the jury ask the judge about the probable penalty.

The procedure in civil cases is necessarily different from all this

because juries are not used to such controversies, nor is there a public

prosecutor. Much of the evidence is submitted in

writing. The avoues or lawyers on each side present

their arguments to the judges who sit en bane, and the

latter give judgment by majority vote. Civil trials move more

rapidly in France than in the United States. Less heed is paid to

technicalities. The right of appeal is more restricted. Yet the French

judicial system has not found much favor among English or Ameri-

can jurists, which is partly because so few of them understand it.

A volume in the Modern Legal Philosophy Series entitled Modern French

Legal Philosophy by A. Fouill6e and others (New York, 1916) gives the student

a good idea of the French legal system in general. A more elaborate study

is included in Jean Brissaud, History of French Private Law (London, 1912).

Mention should likewise be made of J. Parker, Some Aspects of French Law
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(New York, 1928), Sir Maurice S. Amos and F. P. Walton, Introduction to

French Law (Oxford, 1935), and R. C. K. Ensor, Courts and Judges in France,

Germany and England (Oxford, 1933). The American Law Review (Vol. XLVI,
passim) contains an interesting comparison of French and American judicial

methods. Developments of the legal system in France may be followed in

the Revue gtnerale du droit. There is a full bibliography in the Guide to

the Law and Legal Literature of France published by the Library of Congress

(Washington, 1931).



CHAPTER XXX

ADMINISTRATIVE JURISPRUDENCE
The French system of administrative law, and the very principles on which it

rests, are quite unknown to English and American judges and lawyers. Albert

Venn Dicey.

In addition to the legal system which has just been described,

France has another body of law and a separate set of courts for ad-

ministering it. This branch ofjurisprudence is known
as administrative law (droit administratif) and the tri- BRANCH OF

bunals which deal with it are called administrative JURISPRU-
rrn i- i

DENCE.
courts. The ordinary laws and the regular courts are

concerned with the administration of justice as between man and

man, while administrative law is concerned with the adjudication of

figrits as between the citizen and the government.
How did this distinction arise and what is the basis on which it

rests? Well, to begin with, it harks back to the ancient legal maxim
that "the king can do no wrong." This principle, or THE BASIS op

something akin to it, is still recognized in all countries, ADMINISTRA-

France, Great Britain, and America alike. The 11VE LAWf

sovereign is the source of law; being the source of law he is above the

law; hence he cannot wrong his subjects and is not liable to be sued

by them. This doctrine was succinctly stated by ChiefJustice Roger
B. Taney of the United States Supreme Court in one of his decisions

as follows:

"It is an established principle of jurisprudence in all civilized nations

that the sovereign cannot be sued in its own courts, or in any other,

without its consent and permission; but it may, if it thinks proper, waive

this privilege and permit itself to be made a defendant in a suit by
individuals." 1

Now while this principle is a time-honored one, it continues to be

recognized today because it embodies a sound maxim of public

1 Beers c. Arkansas, 20 Howard, 527 (1857).

553
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policy. To follow a different rule would be dangerous. The public

THE jus-
service would be hindered, and the public safety men-

TIFICATION aced if the sovereign authority could be enjoined from
FOR IT.

action by any citizen at any time. Nether the United

States, therefore, nor any state of the Union, can be sued by an in-

dividual without its own consent.

Yet the fact remains that the nation and the states must exercise

their sovereign authority through human agencies through public

officials who are elected or appointed to do the work of

governing. And these officials, being human, will at

RIGIDLY times make mistakes, display negligence, exceed their

authority, act arbitrarily, and do injury to citizens or

their property.
A strict adherence to the principle that "the king can

c(olio"wi^ would

mean that the citizen must suffer wrQn&.wjuLhouJ redress. For this

reason all sovereign^5fes~cTo7^n fact, assume a varying amount of

legal liability and permit themselves or their public officials to be

sued under certain prescribed conditions.

Then the question arises: How can this legal liability be safely

assumed by the government? Should citizens be per-

mit*ed to sue the state (or its officials acting under its

authority) in the regular courts, or should special courts

be Provided for this purpose? Should the suit be

ARBITRARY brought under the general laws of the land, or in ac-

GOTORNMENT? cordance with special rules established for controversies

of this character?

England and America have answered these questions in one way;

France and other Continental European countries have answered

them differently. Their answers, in both cases, go

sTxoN
NGL "

back to the fundamentals of their respective legal sys-

ANSWER TO terns. The common law, upon which the jurisprudence

of England and America~fests, lias aTw^lEeeHluUol-
r^ ............ -" -.................. ........ ^t

the part of

those who are the agents of the government. It places

Hc"officiaI7 be he governor^maydr^^policeman, or inspector, the bur-

den of proof that all his actions are fully warranted by law. No em-

ployee of the government, in England or the United States, enjoys

immunity from the jurisdiction of the regular courts by^rn^rej-eason
of the faclJjiaXhcjpcrfSrrns a public s^^Icc^oFwcars ajyjqifbrjni.

But the Roman law, upon which Continental European juris-
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prudence is largely based, came at the matter from a different angle.

It regarded *he gtatc_as_ an end
jinitscl

and the in- THE AN8WER
dividual as only a means to the perfection of the great GIVEN BY

body politic.
1 Hence it always stood ready to sacrifice

ROMAN LAW-

the interest of the individual if the well-being of the state so de-

manded. Salus populi est suprema lex. From this it naturally followed

that those who served the state hi an official capacity were entitled

to special consideration. 2 In other words they should be subject to a

special body of law and amenable only to a special system of courts.

In England or in America, if an individual feels aggrieved at the

action of a public officer he betakes himself to the ordinary courts for

a warrant of arrest, or writ of mandamus, or an injunc-
j i_ TT OFFICIAL

tion, or whatever the appropriate remedy may be. He LIABILITY IN

may ask for an injunction to prevent the paving of a ENGLAND AND
, f i i - r IN AJUERICA.

street, the awarding of a contract, or the levying of a

tax. He may get a writ of mandate ordering the election board

to put his name on the voters' list or directing the building commis-

sioner to issue him a permit. If his property is taken for public

use, and he cannot get just compensation any other way, he goes

right into the ordinary courts with his claim against the public
authorities. There his claim will be adjudicated by a jury of his fel-

low citizens. All this is in conformity with the Anglo- EQUALITY
Saxon legal principle that all officials save the very BEFORE THE

highest (and with certain exceptions which will be pres-
LAW*

ently noted) are subject to the ordinary laws of the land. The

highest officials, in turn, are subject to impeachment.
i

1 This concept, it may be noted, has been revived in an extreme form by the

Fascist government of Italy today. See below, Chapter XXXVIII.
2
Joseph Barthelemy, in his Gouvernement de la France (Paris, 1919) argues that

the system of administrative law was largely a spontaneous result of the French
Revolution. The revolutionary authorities, he says, had to make attacks upon
property and persons; the judges of the regular courts tried to protect the citizen;

whereupon ,
the government fulminated its prohibitions against them. They

were forbidden to interfere with administrative acts. "Thus originated," he

says, "the unfortunate principle of separating the administrative from the judicial
authorities."

But the separation antedates the great upheaval of 1789. It was a logical
outcome of two features which characterized the old regime in France, namely,
the weakness of the courts and the overpowering strength of a centralized ad-

ministration. Writing of the French judicial situation before 1789 Alexis de

Tocqueville says that "in no other country were extraordinary courts more cx

tensively employed." If France had possessed a system of common law, as ic

England, with regular courts strongly entrenched, it is^not probable that the

system of administrative law and courts would ever have come into being.
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Both in England and in the United States, however, a public offi-

cial is permitted to show that the wrong was not wilful, but occurred

HENCE NO in t^ie reasonable exercise of discretion given by law,

DUAL SYSTEM in which case he is not held liable. And it should also

OF COURTS.
j^ mentionec[ that there are, in the United States, cer-

tain special courts and commissions (like the court of claims at

Washington) which exist for the purpose of adjudicating claims

brought by private individuals against the government.
1 But neither

in England nor in the United States do the rules relating to suits

against the state or its public officials form a separate branch of

jurisprudence. Nor do the special courts and commissions make

up a system of administrative tribunals distinct from the regular

judiciary. The court of claims at Washington and the court

of customs appeal are integral parts of the American judicial

system.

"I5ut~in France, and in other countries of Continental Europe, all

public officials, of whatever rank, are given a special status at law.

THE ATTITUDE ^or acts performed under color of their official duties

OF CON- they are not amenable to the ordinary laws of the land

iTopEAN
nor may they ke brought before the regular courts. If

JURISPRU- an individual believes himself to have been wronged
DENCE.

by anv Offtciaps bac| judgment or arbitrary action he is

entitled to seek redress, but he must seek itjrom _specja| tribunals

which are maintained for this~]purjpos^^ appty a special set

of administrative rules.

It should be made clear, however, that this immunity of public

officials from the jurisdiction of the regular courts does not extend to

* i* anything done by them in_a personal or non-officialA inf\JK.lJ \JF * '-'
jM^m^.1

-
1

i _. .

CAUTION ON capacity. It does not even extend to acts performed in
THIS POINT.

an official capacity if the injury results from the pcr^

sonal fault or personal negligence of thejpublicj)fficer. If, for ex-

ample, a polic5iiarrmakes~ah arrest in the course of his duty and in

accordance with his instructions he cannot be sued in the ordinary

courts no matter how wrongful the arrest may be; but if he makes an

arrest without color of right and in disregard of his instructions he

may be dealt with like any private individual who lays himself open
to a civil suit for assault.

1 As has been mentioned in a previous chapter, moreover, there has recently

been a notable growth of administrative jurisprudence in the United States.

About, p. 113.
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This division of jurisdiction between the regular and the admin-

istrative courts in France has existed for more thanj century and is

regarded as essential to the proper functioning of the

government. No
intelligent

Frenchman wouldJjov
suggest its abolition. At first glance the division seems THE PUBLIC

to give the^public^officials a privileged position, and DEMOGJ^TIC?
hence to be undemocratic. But a moment's reflection

will bring to mind the fact that even in democratic America we
accord to hundreds of public officialfiuSpecial privile^^injthe^yes of

o take a single illustration: the Constitution of the United States

provides that members of Congress shall "in all cases except treason,

felony, and breach of the peace, be privileged from

arrest during their attendance at the session . . . and

for any speech or debate in either House they shall not

be questioned in any other place." The state constitutions give a

similar immunity to members of the state legislatures. In other

words they create a highly privileged class. If a congressman or a

state legislator utters a slander on the floor of his legislative chamber

he cannot be brought before the ordinary courts and penalized; he

can only be disciplined, if at all, by the House itself. But if you or I,

plain citizens, were to utter the selfsame words we would promptly
be dealt with as common malefactors.

"Ah, yes!" someone may reply, "these legislators are given a

privileged status, but it is because their work could not be properly
carried on if the legislators were subject to arrest during the legisla-

tive session on charges trumped up to embarrass them. Nor could

there be general freedom of debate in the legislative halls if our law-

makers were responsible to any outside authority for the accuracy of

their statements on the floor." All of which is quite true. The im-

munity of legislators is essential to their independence and to the

proper functioning of the government.
And why should not the administrative officers of the government

be given a likc_privilege? Is not their independence equally desir-

able? We speak of legislation and administration as ^^ A QUERY
coordinate functions in government; why then should SUGGESTED

the one be accorded a protection which is not given to
BY ***

the other? The French system of administrative law and admin-

istrative tribunals is based upon the principle that all public

officials, and not legislators alone, ought to be given a reasona-



558 FRANCE

ble degree of immunity from the control of the ordinary laws.

Administrative law in France may therefore be defined as a system

of jurisprudence which, on the one hand, relieves public officials

ADMINISTRA- i from ^ajncnability to the_ordinary courts and, on the

TIVE LAW is I other hanid/s^ru^jjcialjurisfic^Sn^JoSe^ tKem
CASE-LAW.

I

^ggoTmtable. if js not embodied in a code, like the civil

law. Some ot the rulesTiave been established by the issue of decrees,

but in large part they have been accumulated by the decisions of the

administrative courts, especially by the decisions of the council of

state.
1 In this respect it somewhat resembles the common law which

has been slowly built up in the regular courts by one decision after

another.

The French system of administrative law, built up in this way,
covers a surprisingly wide range. It deals not only with the liability

of the state and its subordinate divisions for injuries

done to private individuals or their property, but with

the rules relating to the validity of administrative de-

crees, the methods of granting redress when public officials exceed

their legal authority (recours pour exces du pouvoir), the awarding of

damages to private individuals for injuries which result from

faults of the public service, the distinction between official and

personal acts on the part of public officers, and many kindred mat-

ters.

The whole system is well-knit together and liberal in its attitude

toward the individual. Frenchmen do not look upon it as a barrier
~~~~ ""*""

to the assertion of their personal rights. On the con-

OF THE trary they regard it as a palladium of their liberties, a

FRENCH protection against arbitrary governmental action.

TOWARDS rr. They are right in so regarding it, for it gives them a

proteetion which otherwise they would not have. "It

can now be said without possibility of contradiction that there is no

other country in which the rights of private individuals are so well

protected against the arbitrariness, the abuses, and the illegal con-

duct of the administrative authorities, and where people are so sure

3f receiving reparation for injuries sustained on account of such con-

duct." 2

1 Maurice Hauriou, La jurisprudence administrative de 1892 a 1929 (3 vols., Paris,

I931).
*
James W. Garner, "French Administrative Law," in the Tale Law Journal,

Vol. XXXIII (April, 1924), p. 599.
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THE ADMINISTRATIVE COURTS

The principal administrative courts in France are the regional

councils and the council of state. The former are a new creation and

replace the old prelectoraTcouncils, of which there was THE ADMINIS.

one in each of the eighty-nine departements of trance. TRATIVE

Under the new arrangement there are twenty-two re-
COURTS -

gional councils, each serving from two to seven departments. In

ad3iti^fvthe*Department of the Seine, because of its
t THE

large population, has a council of its own. Each re- REGIONAL

gional council consists of a president and four coun-
COUNGILS -

cillors, all of whom are appointed bytKe national government on

recommendation of the minister of the interior.

In general, the regional councuTliear complaints made by in-

dividuals against the actions of administrative officials. For example,

they deal with controversies concerning tax assess-
* IT?

i_ THEIR
ments and most of the matters which come before JURISDICTION

them are of this nature. Other questions over which AND
, , ..... 11. 11. PROCEDURE.
they have jurisdiction are those relating to public

works (especially highways) and the conduct of local elections.

Complaints by the thousand come before the councils for adjudica-

tion every year.

In France a distinction is made between cassation and appeal.

Higher courts may be asked to quash (casser) actions of thc_rjublic

authorities or to reverse decisions of the lower courts.
2 THE

The council of state has a wide original jurisdiction; COUNCIL OF

likewise it has powers of cassation in some cases and
STATE>

appellate authority in others. Appeals from the regional councils

come regularly to it, or, more accurately, to that branch of the coun-

cil of state which acts as a superior administrative court. Appeals are

frequent, and they often result in a reversal of the lower decisions.

The council of state is a large body, made up of two elements, politi-

cal and non-political. Controversies concerning matters of admiri-

istrative law, however, are heard and determined by a section of the

council which consists of the thirty-nine non-political members, or

conseillers en service ordinaire (see above, p. 455). These councillors are

men of high legal attainment and do their work in masterful fashion.

On the roll of conseillers one may find the names of many eminent

jurists.

The council of state, in fact, occupies a place in the public esteem
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and confidence of the French which is higher than that which the

ITS HIGH Supreme Court enjoys among the people of the United

PLACE AND States. This is because its decisions have consistently
PRESTIGE.

guarded the rights and interests of the private citizen,

however humble, against encroachment by the public authorities.

It has deemed no cause too trivial for its attention provided some

right of the individual appears to have been infringed. France has

no bill of rights in her constitution, but the council of state has made

good this deficiency by constituting itself a defender of the citizen

against the abuse of governmental authority.

In fact it grants redress to French citizens which no American

could obtain from the regular courts of his oWn country. Time and

again it has held that the individual who suffers loss

rr^woRK. through the negligence of the police is entitled to com-

pensation from the public treasury. It has ruled that

persons injured through the collapse of a building owned by the gov-

ernment (and used for purely public purposes) must be compen-
sated. In a word it holds that the state must pay for whatever dam-

age it officers cause, through their official malfeasance or negligence,

just as any private employer must make good the damage done by
his agents within the scope of their employment.
Those who are familiar with the principles of public liability, as

applied in the regular courts of the United States, need not be told

FRENCH AND tnat no sucn generosity exists in this country. An
AMERICAN American city, under the rules of common law, is not

REDRE^TcT liable for injuries caused to the property of its citizens

THE CITIZEN by the negligence of policemen, firemen, or health
COMPARED.

officers. You can sue the policeman in the regular

courts (for all the good that it will usually do you), but the courts will

not award you damages against the city which employs him. 1 In the

United States we take refuge behind the legal fiction that the "city is

the agent of the state, and a sovereign state can do no wrong." The
French method of dealing with such matters would seem to be fairer

to the individual whose property has been injured. For after all it is

better to sue in a special court, under special rules of law, and get

redress than to have the more democratic privilege of taking your

grievance before the regular courts where you get nothing.

There is no way in which acts of the public authorities in France

1 In a few states, however, the liability of the city for damages done through
the negligence of its firemen has been established by statute.
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can escape the surveillance of the council of state if any citizen

chooses to file a complaint. And this he may do with
SIMPLICITY

very little trouble and expense to himself. Formalities OF THE

and fees are at a minimum. All the aggrieved individ- COUNCIL'S
00 PROCEDURE.

ual need do is to present a petition on a stamped form,

the cost of which is small, and even this is reimbursed if he wins his

case. So anybody who has a grievance relating to any act of the

public authorities can have it investigated by one of the many agents

whom the council employs for the purpose.

Of course this unwonted hospitality has its disadvantages. It gives

the Conseil cTEtat an enormous number of grievances to investigate,

and its calendar sometimes becomes badly congested.

Special efforts have been made to expedite business, ^^J^
but it seems to be only a matter of time until the mul- DEFECT OF

tiplicity of complaints will compel some change in the a UGrrY

present arrangements, either by enlarging the council

or by placing some limitation upon the ease with which grievances

may be laid before it.

It has been mentioned that no court in France has power to declare

laws unconstitutional. 1 But this does not apply to ordinances and

decrees even when they are issued as supplementary THE AN_

to the provisions of a law. Such decrees may be an- NULMENT

nulled, no matter what their nature, or how lofty the
OF DECREES -

personage issuing them. And it has been pointed out that a large

portion ofwhat we call "lawmaking authority" is exercised in France

by the issue of these ordinances and administrative decrees. The
council of state may also annul the action of any subordinate law-

making body, such as a general council or a municipal council, if it

finds such action to be outside the scope of their authority. National

laws alone are exempt.
When the council of state invalidates a decree or ordinance it does

not ordinarily award damages to anyone who has suffered injury by
reason of the attempted exces du pouvoir, but its action EFFEGTS OF

permits the injured person to bring an action for dam- AN AN-

ages and obtain an award. In the United States no re-
NULMENT-

dress can be had from the courts in such cases. If an American city

council, for example, enacts an ordinance which later proves to be

beyond the scope of its charter powers, the courts will invalidate the

1 For a comparison of France and the United States in this respect s^e A.

Blondel, Le controle jurisdictionnel de la constitutionality des lois (Paris, 1928).



562 FRANCE

ordinance; but they will not hold the city liable for any damages that

may have been done to private property in the meantime. So, here

again, the French citizen is better off by reason of his special system

of administrative law.

It has been said that the council of state can annul any decree by
whomsoever issued. But there are certain actions of the president,

taken on the advice of his ministers, which are not held
A LIMITATION . .

'

ON THE to be decrees in this sense actes de gouvernement, they
COUNCIL'S are caned, to distinguish them from ordinary presi-

dential decrees or reglements a"administration. The for-

mer are deemed to be political in character, the latter administra-

tive; but the exact line of demarcation between the two is not always
clear. A presidential decree setting forth the methods of taking a

census would obviously be an administrative act and hence subject

to invalidation; but a decree appointing a new prime minister would

be a political act and hence not open to review. The tendency of the

council of state has been to broaden the category of administrative

decrees until, at present, almost all the actions of the president are

held to be included.

The council of state may invalidate decrees and ordinances on a

variety of grounds. The most common among these is the annulment

THE VARIOUS ôr exc^s ^e Pouvo^ry
or

>
as we commonly express it, for

GROUNDS FOR being ultra vires (i.e., beyond the legal authority) of
ANNULMENT.

t^e offtciaj or council issuing it. Decrees and ordi-

nances may also be voided for what the French administrative courts

call a misuse of power (detournement de pouvoir). In such cases the au-

thority of the official to issue the decree is not questioned, but the

manner of his exercising the authority is attacked. 1 Annulment may
also take place for irregularity in the form of the decree, but such in-

validations are now uncommon because important ordinances and

decrees are sent to the council of state for scrutiny as to their form

before they are promulgated.
France is a republic with a highly centralized administration.

Everything, as will be shown in the next chapter, heads up into the

form of a pyramid. If her public officials were as free from judicial

1 For example, where the President of the Republic dissolved a municipal

council, on thq advice of the minister of the interior, ostensibly because it was

irregularly elected but in reality because it had quarreled with the prefect.
The municipal code clearly empowers the president to issue a decree of dissolu-

tion, so that there was no excis dcpouvoir; but there was a misuse of power because

the dissolution appeared to have been ordered for an arbitrary reason.
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control as they are in England and America there would undoubt-

edly be a great deal of arbitrary action. The system ^^^ PRANCE
of administrative law and administrative courts is NEEDS HER

intended to serve as a counterpoise to this centraliza- ^^J^?^.
tion. Something of the sort is bound to develop in any TIVE LAW AND

country if the government extends the scope of its
COURTS -

functions too widely and accumulates too many responsibilities.

Wider functions necessitate the employment of more officials, and

the subordinate officials in this vast army of civil functionaries keep

getting farther and farther away from the seat of power.
In the United States we have had a striking illustration of this dur-

ing the past few years, since the national government assumed the chief

responsibility for bringing the country out of an eco-
. , . , . . j , ,-r,, , DOES AMERICA

nomic depression and giving it a new deal. 1 housands NEED

upon thousands of new governmental officers have SOMETHING OP

been employed to do this work; they have been given ALSO?

large discretionary powers; many of them function at

long distances from the national capital; and in many cases they
have not scrupled to set at naught the rights of the citizen as guaran-
teed to him by the Constitution of the United States. They have, in

many instances, exceeded their powers and misused their authority

often to serve political ends. The regular courts of the United

States have endeavored to protect individuals and corporations

against this deprivation of their liberties and property without due

process of law, and to some extent they have succeeded; but the out-

come of their success has been a demand from officialdom for more

control over the highest of these courts. In France the government

may some day seek to "reform" the council of state, so that it will be

less effective in its protection of civil liberties, but that step does not

yet appear to be in sight.

With two sets of courts operating in the French Republic there

must be at times a conflict of jurisdiction. In America there is one

Supreme Court which has the last word in controver- CONFLICTS OF

sies both ordinary and administrative. In France JURISDICTION

there are two the court of cassation which is the tri-
w FRANGB -

bunal of last resort in all ordinary cases (both civil and criminal),

and the council of state which is supreme in all administrative con-

troversies. Neither of these two courts is superior to the other; each is

supreme within its own sphere.

What happens, then, when these two supreme tribunals disagree?
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To settle such disagreements there is a court of conflicts which is now

composed of nineteen members, namely, a president,

tm"ee Juctees delegated by the court of cassation, three

by the council of state, and twelve other persons

chosen by the foregoing seven. If the two supreme courts, regular

and administrative, cannot agree as to which shall have jurisdiction

in any case the matter goes to this arbitral court for jurisdiction. But

they do not disagree very often, as is proved by the fact that the court

of conflicts does not have more than a half-dozen cases to handle

each year.

Standard works on this subject are Honore" Berth61emy, Traite eUmentaire

de droit administratif (12th edition, Paris, 1930), Maurice Hauriou, Precis

de droit administratif et de droit public (llth edition, Paris, 1927), and Gaston

Jezc, Les principes generaux du droit administratif (3 vols., Paris, 1925-1930).

The best-known brief manual is the Petit prtcis Dalloz de droit administratif

(Paris, 1926). A book of considerable interest is Raphael Alibert, Ls

contrdle jurisdictionnel de Padministration au moyen du recours pour excls de pouvoir

(Paris, 1926). See also the volumes by Paul Duez on La responsabilite de la

puissance publique (Paris, 1927) and by Jean Appleton entitled Traite ele-

mentaire du contentieux administratif (Paris, 1927). A full bibliography is

included in the Guide to the Law and Legal Literature of France published by
the Library of Congress in 1931 (pp. 210-221).

Mention should be made of Stratis Andr6adfcs, Le contentieux administratif

des Stats modernes (Paris, 1934), John Dickinson, Administrative Justice and the

Supremacy of Law in the United States (Cambridge, Mass., 1927), William A.

Robson, Justice and Administrative Law (London, 1 928), and Ernst Freund,
Administrative Powers over Persons and Property (Chicago, 1928), as well as the

classic chapter on administrative law in A. V. Dicey's Law of the Constitution

which took a position on the subject which is now regarded as untenable.

Leon Duguit, Law in the Modern State (New York, 1919) is also worth at-

tention.

For brief but illuminating surveys the reader may be referred to the arti-

cles on Administrative Law and Administrative Courts in the Encyclopaedia
of tti Sfaial S



CHAPTER XXXI

LOCAL GOVERNMENT
Local institutions constitute the strength of free nations. A nation may

establish a system of free government, but without municipal institutions it

cannot have the spirit of liberty. Alexis de Tocqueville.

It is a commonplace of political science that governments de-

velop greater stability in their lower than in their upper compart-
ments. When revolutions occur, they usually begin at THE T^^ACITY
the top and proceed to transform the national gov- OF LOCAL

ernment. They may also modify government in the
INSTITUTIONS -

middle, that is, in the states or provinces, districts and cities. But

rarely do they have much effect upon government at the bottom

in rural hamlets, villages, and towns.

Those who desire illustrations of this phenomenon in history will

find plenty of them. The English civil war, for example, although
it momentarily changed England from a monarchy SOME ILLUS.

to a republic, made no changes in the government of TRATIONS OF

the English boroughs or parishes. The American
THIS '

Revolution did not change the government of the New England
town or the Virginia county. It takes a tremendous overturn, like

the French Revolution of 1789, or the Russian Revolution of 1917,

to carry the process of reorganization down into the areas of local

administration. Local institutions have a superior tenacity because

they are usually the product of a long evolution in which they have

been moulded to the needs of the people and become a part of the

common life.

In France the structure of the national government has been

changed many times during the past hundred and fifty years.

Bourbon absolutism, First Republic, Directory, Con-
_. . s^. -i

STABILITY OF
sulate, First Empire, Restoration, Orleans Monarchy, LOCAL

Second Republic, Second Empire, and Third Re- INSTITUTIONS

11- ii 11 f j - i i
IN FRANCE.

public they have all functioned within this century
and a half of time. But in no case did these national changes since

the close of the Revolution alter the system of local government.
The organization of the French department, arrondissement, and

565
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commune remains today, in all essentials, just as the First Emperor
left it. There have been many alterations in matters of detail, of

course, and as a system of local administration it is much more

democratic than it was at the outset. But in broad and all-pervading

characteristics there has been no change at all. Surely a scheme of

local government which has withstood so many shocks must have a

great deal of merit and vitality.

Unquestionably it has both merit and vitality. It is peculiarly

suited to the needs of a country in which the national

government desires to retain close control over the

local authorities. Centralization is the essence of this

system, centralization raised to a superlative degree.

All authority converges inward and upward. It can be charted in

the form of a perfect pyramid.

Ministry of the Interior

GENERAL
MERITS OF
THE FRENCH
SYSTEM.

89 Departments, each with a

prefect and general council

T""\ 279 Arrondissements, each with

ab-grcfect and council

38,000 Communes
w each with a mayor

and council

This perfect convergence of supervision means that in France

there is no recognition of the principle that every city and county
has a right to conduct its own affairs in its own way.

Municipal home rule has no place in French political

philosophy. France is a centralized republic as re-

spects all branches of its government. There is no division of powers
between the nation and its parts. There are no concurrent spheres

of governmental authority. The French Republic is not a federation

of eighty-nine departments; it is a unitary state which has been

mapped off into these artificial districts for the more convenient per-

formance of governmental functions. The departments, in their

NO LOCAL
HOME RULE
IN FRANCE.
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turn, have been subdivided into arrondissements, but the divisions

and the subdivisions are mere creatures of the nation; they have no

inherent powers. The minister of the interior at Paris presses a

button the prefects, subprefects, and mayors do the rest. All the

wires run to Paris*.

England, during the nineteenth century, exercised a great in-

fluence upon the development of national institutions throughout the

world. Every national government from Tapan to7
t

& J / INFLUENCE OF

Belgium paid homage to the English example. But THE FRENCH

France, to an almost equal degree, has demonstrated LOGAL

i i i i- i /Tit r, i TT GOVERNMENT
her leadership in the field of local government. Her SYSTEM IN

scheme of prefects and subprefects has spread to the OTHER

r ^ r-
COUNTRIES.

farthest corners of the earth. One finds it, very little

changed, in Portugal, Belgium, Poland, Holland, Greece, and the

Balkan States. With various adaptations it is functioning in the Far

East, in the Near East, and in the countries of Latin America.

Outside the English-speaking countries, therefore, the influence

of France upon systems of local administration has been far reaching
and profound.

1 Even in English-speaking countriesr & r & EVEN IN
the drift is steadily toward a greater recognition of ENGLAND

those principles on which the French system of local AND IN
-

. . AMERICA.
government rests uniformity, professionalism, pa-

ternalism, centralization. Both England and the United States have

travelled far in all four directions during the past fifty years, and

they are likely to keep on doing so. It is appropriate, therefore, that

studehts of comparative government should know something about

the circumstances under which this scheme of local organization
was devised, and should appreciate the qualities which have given

it a world-wide vogue.
Until after the Paris mobs stormed the Bastile on July 14, 1789,

there was no system of local government in France, although the

country was divided into provinces which had at one
.

*
. i , , ,- . i

EVOLUTION
time enjoyed a considerable measure of political in- OF THE

dependence. With the growth of the royal power the FRENGI*

political importance of these provinces had dwindled

to almost nothing. The chief administrative district in France was

the generality over which ruled an intendant appointed by the king

1 The two greatest contributions of France to the science of government are

her Code Civil and her scheme of centralized local government. Both, it should

be noted, were the work of the first Napoleon.
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and responsible to him alone. The monarch spoke, and the in-

, r,**,*, tendant translated his words into action. Each in-
1 . BKrUKJb
THE GREAT tendant went about his district ordering, supervising,
REVOLUTION. ^^ controujng ajj matters of administration, justice,

police, and finance. But there was no uniformity in the work

of these officials, hence the character of the administration varied

from one domain to another. They were all bureaucrats, however,

and loyal to the interests of the king.

Within the generality there were smaller administrative areas

known as communes, more than 40,000 of them, ranging from little

hamlets to large cities and towns. During the middle

Di^ERsiTY^

1^88
aSes th686 communes had secured and maintained

their right to self-determination, but during the six-

teenth and seventeenth centuries their municipal freedom was

gradually curtailed until it vanished altogether. The monarchy, as

it gained in strength, deprived the communes of the right to elect

their own local officers and installed royal officials in their stead.

This was done by different kings, however, and under a variety of

circumstances, so that there was the greatest possible diversity in

the methods of communal government. No two communes, in-

deed, were governed exactly alike; in some of them the local offices

were sold by the crown to the highest bidder, in many they were

made hereditary, in others the king appointed the incumbents for

short terms. In only one respect was local government uniform

before the Revolution, namely, in the complete absence of popular
control over any branch of it.

Now the Great Revolution changed all this in short order. First,

the Revolutionary assembly issued a decree which abolished the

2 THE genewlites and divided France into eighty-three de-

DECREE OF partments.
1 It further provided for the division of

each department into arrondissements, and for the

division of these, again, into cantons. Within each canton the com-

mune was to be the smallest area of local government.
Here was a scheme of geographical divisions made with a pencil

and ruler, a whole nation plotted out just as a real estate promoter

ITS DRASTIC would do it, disregarding all considerations of history

REORGANIZA- and sentiment. Save in the case of the communes all

the new divisions were arbitrary creations, without

1 This number was increased to 89 in 1815, then reduced to 86 in 1871, and

again increased to 89 in 1918.
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local traditions, and often without inherent unity. In all of them,
the commune included, the government was placed by the decree

of 1789 upon an elective basis. Every official in department,

arrondissement, canton, and commune alike was to be chosen by
manhood suffrage. And the central authorities were to keep their

hands off. The decree made no provision for the exercise of central

control from Paris. The Revolutionary assembly imagined that

local democracy could be inaugurated and made to function suc-

cessfully by a single stroke of the pen.

But history has proved on many occasions that you can no more

give self-government to a nation than you can "give" character to

an individual. Both have got to be earned, acquired,

developed, and guarded with eternal vigilance. The ^ Ê
"

decree of 1789 went too far and too fast. The French

people were not prepared for so great and so sudden a change. As

it turned out, therefore, they did not use their new freedom in a

sober and judicious way. Abuses developed on every hand; onerous

taxes were imposed by the newly elected governments; public

money was spent wastefully; the communes ran into debt; the local

police could not maintain order or enforce the laws, and the guillo-

tines worked overtime. These abuses were so widespread and

menaced the public security in such a way that the national au-

thorities decided to curb the local freedom and stiffen their owr

central control.

This they did in 1795 when the Revolution entered its second and

more orderly stage. The principle of popular election was retained,

but the local officers were brought under the super-

vision of Paris. A few years later, when Napoleon ^EAOTON OF

Bonaparte came into power, he carried the process of 1795 AND THE

centralization a step farther by providing that all ALTERATIONS.

local officers should be appointed, not elected. Na-

poleon's action (1800) took out of the system most of the democracy
that the Revolution had put into it. So long as he remained in

power there was no more local home rule in France than there had

been under the Bourbons prior to 1789. Thus did revolution pro-

duce reaction, as it always does.

From 1800 to the present time the French system of local govern-

ment has been made somewhat more democratic by
4. SINCE 1600.

republics and somewhat less democratic by kings. But

the centralization which Napoleon established has never been
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greatly relaxed not even after more than sixty years of republican

government. A description of French local government, written in

1875, would pass muster as tolerably accurate today. France has

tried no radical experiments in this field during the intervening

years.

THE DEPARTMENTS

There are eighty-nine departments in France. These areas re-

tain the boundaries given to them in 1789, which means that they

AREAS OF are irregular m shape, size, and population. A map
LOCAL of the French departments looks like a jig-saw puzzle.
GOVERNMENT:

^lost of them are named after some river, mountain,
THE or other geographical feature thus the Department
DEPARTMENTS.

rf theg^ rf the Rh6ne> of the^^ of the Qironde,

of the Alpes-Maritimes, and so forth. The Department of the Seine

(which includes Paris) is the smallest in area but the largest in pop-
ulation. The French departments bear no resemblance to the states

of the American Union. Geographically, and in political status,

they more nearly resemble the administrative counties of England.

Being arbitrary divisions they had at the outset very little self-con-

sciousness, but during the past hundred and thirty-five years they

have managed to develop a considerable amount of it. The depart-

ment has now become a "historic" unit in France, with some

homogeneity of interest. Modern methods of communication have

naturally made it, in effect, a much smaller division than it was

in Napoleon's time.

The executive head of the department is an official known as the

prefect.
1 He is appointed, without any fixed term, by the President

THE of the Republic on the recommendation of the minis-

ter of the interior, and may be demoted, transferred,

or removed by these higher authorities at any time.

As a rule the post is filled by the promotion of some-
THE PREFECT.

Qne rQm^ iower T2LT̂ of the administrative service.

But the minister may make his selections from any quarter that

suits him. There are no limits on his range of choice. Technical

competence is not the prime quality desired, but obedience, tact,

and ability to carry out the policy of the government.
A prefect may be removed by the President but absolute dismis-

1 This tide was borrowed from ancient Rome, in which there was a prefectut
urbi who served as the emperor's right-hand man.
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SHOWING DEPARTMENTS

SCALE OP MILES
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sals arc rare. When the government desires to be rid of an incon-

REMOVALS venient prefect it usually transfers him to some other

AND post in the public service. Or it puts him on the "un-
TRANSFERS.

attached" list, where he draws a salary but performs

no prefectoral duties. The prefect, in short, is not merely an ad-

ministrative officer. He is a political agent of the central govern-

ment and his usefulness in both capacities are matters for deter-

mination by the ministry which he serves. When a new ministry

comes into power there are sometimes a number of transfers.

Each of the eighty-nine French departments has its capital or

chief town, with an imposing structure known as the prefecture.
1

,
Above its main doorway is emblazoned the ubiquitous

HEAD- Liberte, Egalite, Fraternite; and from its flagstaff floats

QUARTERS AND fa tricolor. In this building the prefect has his resi-

dence and his offices. Here, also, are the offices of the

prefectoral staff, which consists of the perfect's confidential assistant

(chef du cabinet)^ his secretary-general, and various other high func-

tionaries. All are appointed by the authorities at Paris. In addition

there are various directors of divisions and bureaus, together with a

host of clerks and other employees. The laws regulate the method

by which all these subordinate officials are chosen, and they also

prescribe the technical qualifications in each case. There is no spoils

system, as we have had it in the United States, for the general quali-

fications are such that the ordinary political henchman cannot fulfill

the legal requirements. As a rule the higher positions are filled by

promotion from below, and although political influence counts for

a good deal in determining these promotions, it is by no means the

chief consideration.

The prefect occupies a dual position. He is primarily the local

agent of the central authorities at Paris; he is also the executive

head of his department. Powers and duties accrue to

*n koth capacities. As the agent of the central

government he is responsible for the promulgation
and enforcement of the national laws within his department. Like-

wise he promulgates minor decrees (arretes) on his own account.

He has charge of the various public services insofar as they operate
within his jurisdiction main highways, bridges, jails, poorhouses,
and hospitals, together with certain phases of public health and

1 In the Deparftnent of the Seine (Paris) it is known as the H6tel de Ville.

This department, as will be explained later, has two prefects.
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sanitary work, education, the raising of recruits for the army, the

taking of the census, the maintenance of public order, the tobacco

monopoly, censorship, the list, if given in full, would cover a whole

page. On behalf of the national government he appoints a large

number of officials, including school teachers, postmasters and

postmen, collectors of taxes, and sanitary inspectors. In the exercise

of this appointing power his discretion is limited by the provisions of

laws and decrees which fix the qualifications of the appointees; but

he has some discretion, and in the exercise of it is usually influenced

by the recommendations of senators and deputies.

The prefect is also entrusted with the function of keeping a

watchful eye on the government of the communes or towns. The
annual budgets of these municipalities must be sub-ii. r SUPERVISOR
mitted to him for approval ;

he appoints some of their OF MUNICIPAL

officers; he can even suspend a mayor or a municipal
ADMINISTRA-

council for cause. 1 He may issue orders to the mayor
of a commune on any matter connected with municipal police ad-

ministration. In most of this work the prefect is governed by in-

structions which come to him from the ministry of the interior, or,

in some cases, from one of the other ministries. Sometimes these

instructions are detailed and explicit in character, for in matters of

nation-wide concern it is desirable that all the prefects should act

alike. But as respects the special problems which arise from time to

time in his own department the prefect is generally permitted to

use his discretion. If he is in doubt he gets into touch with the

ministry by long distance telephone.

As local agent of the national government M . le Prefet is also a

politician, and usually a very active one. It is sometimes said that

the first qualification of a good prefect is his skill as a
HIS P(>

vote-getter not for himself but for the supporters of LITICAL

the ministry in the Chamber. At every election his
AGTIVITIES-

hand is in evidence. He has no scruples about using the extensive

powers of his office, and such patronage as he has, for the benefit of

his political friends. When his own side loses the election he expects

a demotion (and usually his expectations are fulfilled) ; when it wins

he counts on a move upward a transfer to a more important de-

partment. This active participation in politics has made the pre-

fect's position far more difficult than it would be if he were per-

mitted to maintain a strict neutrality; but prefectoral electioneering
1
Subject to a review of his action by the council of state. See above, p. 559.
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has become traditional in France and some writers on French gov-

ernment have expressed the conviction that the only practicable

way to make the prefect's office non-political is to abolish it alto-

gether.

To understand this curious combination of administration and

bossism, it is necessary to bear in mind that Napoleon created the

THE THEORY prefect in his own image. He desired to have, in every
AND THE department, an underling on whom he could rely in

THE^E-
F

a11 things. The prefects were to be the doers of his

PECTORAL will, not the keepers of his conscience. Naturally,
OFFICE. when this system was geared to a republican scheme

of government it jolted considerably, and it continues to jolt. For

the prefect is no longer the missus dominicus of an emperor whose

authority passes unquestioned; he is the agent of a minister whose

precarious tenure of office depends on the caprice of the Chamber of

Deputies.

As executive head of his department the prefect prepares all

business for the general council. This body, as will be indicated

presently, is the elective legislature of the department,THE PREFECT f ..,!,.,, , , . , , , ,

AND THE but it is forbidden to deal with any matter which has
GENERAL not been laid before it by the prefect. The latter, in
COUNCIL. .

' r
. . .

this connection, is more than a prime minister, for he

has the sole right of initiative. To the general council he submits

each year a budget of proposed local expenditures and this budget
is passed with such changes as the council may decide to make. But

the appropriations, after they are made, stand wholly within the

prefect's control; the council has no share in spending them.

On various other matters the general council may pass resolutions

and these, if they are within the law, the prefect carries into effect.

THE COUNCIL ^ut t^ie counc^ no niore controls the prefect in France

DOES NOT than the legislature controls the governor in the
CONTROL HIM.

American states In both cases it jg desirable that the

executive shall work in harmony with the legislative body, because

the latter controls the appropriations; but this does not mean that

the executive occupies a dependent position. The general council

cannot remove a prefect, or reduce his salary, or curtail his powers.
When the two come into conflict, as they sometimes do, the dead-

lock is solved by an appeal to Paris. The President of the Republic,
on the advice of the minister of the interior, has power to dissolve

the general council and to order a new election. Or, if the fault
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seems to lie with the prefect, he can transfer this official to some other

department.
The prefecture as an institution is one of great importance in

France, because the entire system of local government is clearly

pivoted on it. Its technical mechanism runs with the
. . r . , ~ , . T> . n- IMPORTANCE

precision of an airplane motor. Cabinets at Pans nit OF THE

in and out of office; ministers abide their destined hour PREFECT'S

and go their way; but the prefects and their subordi-

nate officers maintain the whole administration as a going concern.

France might change from a republic to an empire with very little

effect upon the life of the average citizen; but let the eighty-nine

prefectures be abolished and the country would be in chaos within

a week.

"Just get yourself born in France," the saying is, "and the prefect
will do the rest." Yes, the prefect or his subordinates will give you
a birth certificate (acte de naissance); they will certify

you for admission to school, guard you in person,

property, and health, grant you permission to marry,

they will even perform the civil marriage ceremony. They will

tell you when your turn comes to serve in the army, count you in

the census, enroll you as a voter, take care of you if you become sick

or insane, and issue the burial permit when you die. Even more,
they will bury you, for the funerals in France are conducted by the

public authorities. The prefect is the little father of his people, the

central figure in this seamless web of administrative paternalism.
In the person of this all-pervading functionary the shadow of the

Great Corsican still hovers over every corner of the land. The bill-

boards everywhere are plastered with the prefect's qffickes, his de-

crees which regulate all manner of things from traffic on the high-

ways to the price of cigarettes. Nothing seems too inconsequential
for a prefect's decree. They fly from his pen like sparks from a

blacksmith's anvil. He is as omnipresent as Providence and his

ways are sometimes as inscrutable.

For over sixty years the Third Republic has been trying to har-

monize local self-government, as embodied in an elective council,
with rigorous centralization as it is enshrined in the , TQ TM A*** ta in A
prefect s office. This means that the prefect must go DIFFICULT

through gestures of deference to the public opinion of
PLACE -

his department while actually defying it in accordance with in-

structions from Paris. It is small wonder that he often fails to satisfy
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either of his two masters. As a buffer between bureaucracy and the

crowd the shocks come to him from both directions. "The agent of

the government," says Hanotaux, "and the tool of a party, he is also

the representative of an area which he administers. He must remain

impartial, foresee difficulties and disputes, remove or mitigate them,

conduct affairs easily and quickly, avoid giving offence, show the

greatest discretion, prudence and reserve, and yet always be a

cheerful, open, and good fellow; he must be always accessible, speak

freely, and be neither affected nor churlish; ... he must pay atten-

tion to and conciliate all the opinions, interests, and jealousies which

rage around him." 1 A rather stiff set of specifications for anyone to

fulfill, one would think.

THE GENERAL COUNCIL

The general council of the department is made up of councillors

who are elected by manhood suffrage for a term of six years, one

half of them retiring triennially. The largest generalTHE GENERAL
i / i i ri TX r

COUNCIL OF council (with the exception of the Department of the
THE DE-

Seine) has sixty-seven members; the smallest has onlyPARTMENT. _
'

t

seventeen. The general council meets regularly

twice a year at the chief town of the department, but may be called

in special session when necessary. When the council is not in session

it leaves an executive committee to exercise routine functions on its

behalf. This committee is required to meet at least every month but

it sits in almost continuous session.

In a broad way the general council serves as the legislative body
of the department. It has much to do with the regulations relating

to poor relief, public buildings, and most perplexing

FUNCTIONS. of all, the traffic rules. But its legislative powers are

narrow for three reasons, first, because nearly all im-

portant matters are dealt with by national decrees; second, because

the general council is forbidden to take up any "political ques-
tions" (a term which has been given a very broad interpretation),

and third, because its actions may be overruled by the central au-

thorities at Paris. In addition, as has been pointed out, no matter

can be taken up by the council except on the prefect's initiative.

1 Gabriel Hanotaux, UEnhgiejranqaise (Paris, 1902), pp. 129-131.
1 In the Department of the Seine the general council is made up of the munici-

pal council of Paris, which has eighty members, together with twenty-one
members from two suburban arrondissements.
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Of late years the general councils have been given somewhat greater

liberty of action, and they are now beginning to serve, in a limited

way, as departmental parliaments.

The chief function of the general council is to vote the annual

budget of the department.
1 This budget is tentatively prepared in

the office of the prefect and submitted to the council THE DEPART.

at one of its regular sessions. It is then discussed, item MENTAL

by item, and changes may be made in it by majority
BUDOET -

vote of the council, but such changes are subject to veto by the na-

tional government. When the budget has been finally approved, the

council figures out the amount of revenue needed. Then it appor-
tions among the various arrondissements the sums ofmoney required
to cover the total expenditure. The council is also supposed to ex-

amine the accounts of the prefecture but this task it invariably refers

to a committee. With actual administration the council has nothing
to do, but various questions of administrative policy are submitted to

it by the prefect from time to time. Finally, the members of the gen-
eral council (as elsewhere pointed out) constitute a section of the

electoral college which chooses the senators from the department.
2

French writers often lay stress on the fact that the department is

not a mere administrative district but an area with a corporate per-

sonality, with the right to sue and be sued, to hold LEGAL

property, and to make contracts. In a legislative sense STATUS OF THE

that is true, but it does not alter the fact that the
DEPARTMENT*

French department does not enjoy as much home rule as an English

county. It has no rights that the national parliament cannot take

away. Its officers have no final authority. It has the forms of self-

determination, that is all. Its people elect the members of the general

council, but this body does not control the executive branch of de-

partmental government. The principle of executive responsibility

has not been extended to local government in France as it has, been

in England.
A system of centralized local government can be made efficient,

but it is rarely popular with the people whom it

serves. In France the tutelle administrative is continually

under fire.
8 Its critics are fond ofquoting the old maxim

1 The budget provides funds for the maintenance of the prefectures, the court

houses, the prisons, and other institutions of correction, besides various roads

and bridges.
2
Above, p. 460.

8 P. Laroguc, La tutelle administrative (Paris, 1931).
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that "centralization produces apoplexy at the brain and paral-

ysis at the extremities." They complain that it clogs the central

mechanism and deadens popular interest in local affairs. As for the

prefect, his office is the target of a continuous fusillade, and it can

hardly be otherwise so long as he is compelled to run with the hares

while he hunts with the hounds
;

It is not improbable, indeed, that

the prefect's office would have been abolished long ago if Frenchmen
had been able to agree upon something to put in its place. During
the past thirty years there have been numerous proposals to consoli-

date the eighty-nine geographical departments into a much smaller

number of "regions," each with a real legislative body and a respon-

sible executive. Measures of this character have been repeatedly

brought forward in parliament, but no one of them has as yet sur-

vived the initial stages there. Nevertheless, regionalism still has

vitality in France, and some day the movement may prove suc-

cessful. 1

To an outsider it does not seem that a mere geographical rear-

rangement would accomplish much. The root of the trouble does

THE DIFFI-
not ^e *n t^ie ^act t^iat t*16 departments are too numer-

CULTIES IN ous or too small. There are communities in the
THE WAY.

United States, not half the size of the French depart-

ments, which have a very large measure of local home rule. The
trouble does not arise from the map of France but from the tradi-

tions of the French. The old regime which came to an end in 1789

was paternal and centralized in the extreme. The psychology of the

people had become so habituated to paternalism and centralization

that it could not be transformed overnight, as the revolutionists

imagined. During the past hundred years there has been some

progress toward decentralization, and this might well be speeded

up. But there are two reasons why it cannot easily be accelerated,

and the first is the fact that the masses of the people in the rural dis-

tricts are making no clamor for it. Their inclination is to let well

enough alone. The second reason arises from the ardent desire of

ministers and deputies to keep all the local patronage that they

now control. Any reorganization of local government would in-

evitably take some of this away and from the politician's point of

view any reform that takes away patronage is an undesirable re-

form.

1 For a full discussion see R. K. Gooch, Regionalism in France (New York, 1931),

especially chap. iv.
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THE ARRONDISSEMENTS

The departments, as has been said, are divided into arrondisse-

ments. There are now 279 of these. They do not bear designatory

names, like the departments, but are numbered

first, second, third arrondissement. Each is a depart-

ment in miniature, with an appointive subprefect and

an elective council. Of themselves the subprefects have no inde-

pendent powers, or almost none. They are merely the channels

through which the prefect obtains information and

transmits his orders the prefects' "letter boxes" they P̂REFECTS .

are sometimes called. The chief reason for their exist-

ence may be found in the simple fact that no prefect can attend to all

the details of local government. The subprefect relieves him of

minor functions, both administrative and political.

The subprefecture, accordingly, is a busy place with a consider-

able staff and a large amount of clerical work to be done. The sub-

prefect is responsible for a vast amount of daily rou-

tine; in addition he spends a portion of his time in

political activities. For these two hundred and

seventy-nine subprefects are not only the fingers but the eyes and

ears of the ministry. Every subprefect hopes for promotion, and the

fulfillment of this hope depends to some extent upon the success with

which he can keep his district in line when a general election comes.

The council of the arrondissement has little more than nominal

functions to perform. It makes no laws and votes no money. Until

a few years ago it had the duty of allotting the de- THE ARRON.

partmental tax quotas among the communes, but even DISSEMENT

this perfunctory task has now been taken away. The COUNGILS -

members of the council are ex officio entitled to sit in the electoral

college of the department (which elects the senators) and the arron-

dissements also serve as the election districts from which members
of the Chamber of Deputies are chosen. Were it not for these elec-

toral functions they might readily be abolished. Unlike the depart-

ment on the one hand and the commune on the other, the French

arrondissement is not a corporate entity and owns no property. It

is a purely administrative unit. 1

1 Each arrondissement is divided into cantons, but the canton likewise has

no corporate organization. It is merely a geographical division, a sort of en-

larged ward, which serves for various electoral and judicial purposes.
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THE COMMUNES

Finally, there is the commune. It is the only area of local govern-

ment that antedates the Revolution. The American mind, filled as

CITY TOWN lt *s w^k Distinctions between townships, villages,

AND VILLAGE towns, boroughs, and cities, finds difficulty in grasp-
GOVERNMENT.

ing what a French commune really is. The French

municipal code defines it as "any tract of territory the precise limits

ofwhich were defined by the decree of 1789 or which has been recog-

nized by any subsequent law or decree." As a matter of fact the

term includes everything that would be called a municipal corpora-

tion In the United States whether city, town, village, or township.

A commune is any French community, big or little. Marseilles is a

commune; so are Lille, Bordeaux, Toulon, and Lyons; so is Cha-

teau-Thierry; so is every little hamlet in which American troops

were billeted during the days of the great push through the Argonne.
Some of these little communes have fewer than fifty inhabitants.

All in all there are about 38,000 communes in France. Each is

governed under the provisions of the same municipal code. 1 This in

some ways is a serious defect; for a city is a good deal

more than a village writ large. Its problems differ not

only in extent but in character. The French govern-

ment has recognized this to some extent by providing the bigger

communes with larger municipal councils and some additional ad-

ministrative machinery, while holding broadly to the principle of

uniformity.

The government of the commune is a relatively simple affair, as

local governments go. Each commune has a municipal council of

varying size, depending upon its population. The
THEIR FRAME

counciUors are elected by manhood suffrage for a six-

GOVERNMENT: year term and serve without pay. In the small com-

i THE munes the whole council is chosen on a general ticket,

COUNCIL. but in the larger ones there is a division into wards,

each of which elects a portion of the council. This

municipal council is the dominating factor in local government, for

it not only makes the appropriations but elects the mayor and the

other officials who have the spending of the money. Some of its

powers, however, are limited by the supervision of the prefect.

1 The best commentary on the French municipal code is Leon Morgand's
La lot municipde (10th edition, 2 vols., Paris, 1923).
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The first duty of a newly elected municipal council is to choose a

mayor (maire). This it must do from within its own membership.
The mayor is chosen to hold office during the same

, . ., . . P 2 - THE MAIRE.
term as the council; and although serving as chief

executive of the commune, he continues to be a member of the coun-

cil and acts as its presiding officer. There is no separation of execu-

tive from legislative functions in the French city. Invariably the

mayor is a man who has already served one or more terms in the

council and has become a recognized leader in his work. Sometimes

the municipal campaign turns on the issue of reflecting or not re-

electing the mayor.
The council of the commune also selects, from within its own

membership, one or more adjoints or assistant mayors, who hold

office for six years but continue to be regular members

of the council. 1 The mayor, the assistant mayors, and

the councillors all sit together and constitute the gov-

ernment of the commune. The only difference between the smaller

and the larger municipalities is that the latter have more adjoints

and bigger councils. There is no difference in the powers of the

various municipal authorities or in their relations to one another.

So, if you describe the government of one French city, your de-

scription will serve for them all. The American student of municipal
institutions need not be reminded that nothing of that sort is true in

his own country.

Although the mayor of the French commune is not an independent
executive officer like the American mayor, he is by no means a

figurehead. He has considerably more authority than

the mayor of an English borough. Between the

American and the English mayor, in other words, he

stands midway. The council elects him (as in England), but there-

after it cannot remove him, nor has it any direct control over his

actions. Still, this lack of direct control is not a matter of much

practical importance for two reasons: first, because the council does

not choose a mayor unless it is reasonably certain that he will work
in harmony with it, and, second, because the mayor has no way of

getting money unless the council gives it to him. Even the money to

1 In the smallest communes there is one assistant mayor; communes of from

2,500 to 10,000 population have two; those of 35,000 have three, and so on. The

largest communes have twelve with the exception of Lyons which has seventeen.

Paris, as will be seen later, has no adjoints; it has two prefects and twenty maires.
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pay his own official expenses must come in that way.
1

So, although
he may not be a responsible executive in the ordinary sense, he is

under bonds for good behavior.

The French mayor, like the prefect, occupies a dual position. In

some matters (for example, in matters relating to police, public
, . health, finance, the taking of the census, and the ap-

AGENT OF THE plication of the laws relating to military service) he is

HIGHER the agent of the higher authorities. Decrees go from
AUTHORITIES. _

. , /. ~ , * ,-
Paris to the prefects of departments, from the prefects

to the subprefects, and from the subprefects to the mayors. The

mayors then promulgate them to the people. When necessary, the

mayor issues his own local edicts supplementing these decrees. The

higher authorities may suspend or remove a mayor from office if

he fails to carry out their instructions.

On the other hand the mayor performs various functions as 'the

chief executive of his commune. In this capacity he carries out the

resolutions of the municipal council. He appoints the

CHIEF local administrative officers, prepares the budget for

EXECUTIVE OF submission to the council, and tries to keep the ad-
THE COMMUNE. . . .

ministration of his commune running smoothly. In

the larger municipalities he distributes some of his responsibility

among the adjoints or assistant mayors. To one he gives the function

of looking after the streets, another takes charge of fire protection,

another of sanitation, and so forth. In this way the assistant mayors
serve as titular heads ofdepartments. But they do very little real work

in connection with the departments for which they are technically

responsible. They leave the work to the professional administrators

who are paid for doing it. When the mayor is absent, an adjoint

serves in his stead. The mayor does not choose these assistants, and

cannot remove them, but he can take an adjoint's duties away and

leave him unattached.

Neither mayors nor assistant mayors are professional administra-

tors. They are laymen, elected by the people and then appointed by

THE PER- t*10 counc^- They receive no salaries from the mu-
MANENT nicipal treasury and hence can give only a portion of
STAFF '

their time to the public service. It is true, of course,

that the practice of reflecting adjoints gives them more familiarity

1 The mayor receives no regular salary but the council is permitted to vote

him, each year, an allowance for expenses. This "allowance" in the larger com-
munes is virtually equivalent to a salary.
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with the affairs of the commune than one customarily finds among
the elective officials of American cities, but they do not attempt to

manage the business of the municipality upon their own knowledge.
The actual work of city administration, in France as in England, is

performed by permanent, expert officials who are appointed on the

basis of qualifications prescribed by law. This does not mean that

local politics play no part in such appointments or in the making of

promotions. They do, to a considerable extent. But no amount

of political influence will avail to give any man an important post of

administrative responsibility in a French city unless he has the

technical qualifications which are laid down by the local civil service

regulations.
1

Ostensibly the French city is governed by laymen; in reality the

administration is dominated by experts. Prominent among these is

the secretaire de mairie or city clerk. In the small com-

munes he is usually the local schoolmaster; in the EXPERT'
AN

larger ones he is a full-time official who takes a large

part of the mayor's responsibilities off his shoulders. Every munici-

pal service in the larger French towns (public works, sanitation,

health, and so forth) has its full staff of professionals, and together

they form a very efficient administrative machine. There are no

loose ends in French municipal government.
The French municipal council, unlike the council of an English

or American city, does not meet once a week or once a month. Like

a legislature it holds its sessions day after day until the

business is finished, and then takes a long recess.* As a COUNCIL*
rule there are four sessions a year, each lasting from

two to six weeks. Its powers, according to the municipal code, are

of the widest extent. "The council," in the words of this en-

actment, "regulates by its deliberations the affairs of the com-

mune." Nothing could be much more comprehensive than

that.

But as a piactical matter, the authority of the council is emascu-

lated by the necessity of obtaining the prefect's approval for many
of its decisions before they become valid. In the field THE PREFECT
of municipal finance, particularly, this requirement KEEPS A CLOSE

operates as a great restriction upon its powers. The EYE ON rr*

national government deals out authority with a generous hand but

1 On the workings of the civil service system in a French city (Bordeaux)
see Walter R. Sharp, The French Civil Service (New York, 1935), chap. xiii.
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it cuts the cards. Broadly speaking the council takes the initiative in

most matters of municipal government except finance, police, and

education. It may adopt resolutions relating to various questions of

municipal policy and if these are not annulled by the higher au-

thorities, the mayor and his adjoints see that they are carried into

effect. Prefects and subprefects everywhere keep a watchful eye on

all the municipal authorities. But their interference is not as fre-

quent as it used to be.

Whether by reason of this prefectoral supervision, or in spite of it,

French cities have been well governed. They have been better

governed, on the average, than the cities of the United
FRENCH CITIES

HAVE BEEN States. The city s money has been honestly spent, and
WELL good value has been obtained for it. The grosserGOVERNED.

forms of malfeasance and peculation, which have

been so common in the cities of the United States, are virtually

unknown in France. Contracts are fairly awarded to the lowest

bidder; the spoils system has been kept in control; the officials of the

various departments have been given security of tenure; and the

police have remained reasonably honest: It is sometimes said that

French cities are unprogressive, that they let their affairs travel in a

rut and are slow to adopt new methods. There may be truth in this

allegation; but it is to be remembered that French cities have been

growing very slowly and hence have not had need for much re-

planning or for large reconstructions in their public services. The
French temperament, moreover, is not given to exuberance over

anything for the mere reason that it is new.

A word should be added with reference to the government of

Paris. The French capital is under a special dispensation, and there

THE are several reasons for its being so placed. Paris is the

GOVERNMENT largest city in France, five times as large as its nearest
OF PARIS.

rival, Marseilles. It is the seat of the national govern-
ment with an enormous amount of national property within its

bounds, including legislative and executive buildings, museums,

libraries, palaces, and public monuments. Paris, moreover, has

been a troubler in Israel. It is the point from which all the revolu-

tions and coups d'etat have emerged. History is to a nation what

memory is to man and a burnt child dreads the fire. Although
Paris has never contained more than ten per cent of the French

population, the city has been responsible for at least ninety per cent

of the nation's political vicissitudes. The city on the Seine is both
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the head and the heart of France. The Third Republic takes no

chances on its good behavior.

Paris virtually covers a whole department, the Department of the

Seine, and is governed as such by a prefect. Unlike the other

eighty-eight departments, however, it has an addi-

tional prefect, known as the prefect of police, whose

function is the maintenance of law and order. Both AND THE

prefects are appointed by the President of the Re- COUNCIL^

public, acting upon ministerial advice. There is also a

municipal council of eighty members, four from each of the twenty
arrondissements into which the city is divided. With the addition

of certain members from communes just outside the city (but within

the Department of the Seine) this municipal council serves also as

the general council of the department.

Paris, therefore, has no mayor in the American sense. But the

administrative heads of the twenty arrondissements are called

mayors, although they are in reality subprefects.

They are chosen in the same way as subprefects and WARDS OR

have similar functions. A large portion of the city's
ARRONDISSE-

* f i 111 MENXS.
routine work is performed at the headquarters or

mairie of each arrondissement and is not concentrated at the city hall

as in American cities. This attempt to combine the government of

a city with that of a department has resulted in the creation of a

curious hybrid. There is a centralization of power and a decen-

tralization of functions. The prefect of the Seine is the dominating
factor in Parisian government but like all the other prefects he is

merely the agent of the ministry. The city council votes the budget,

and it has some other important powers; but it does not control the

city administration.

Many Parisians are dissatisfied with this arrangement and there

has been a persistent clamor for a greater degree of metropolitan
home rule. Thus far, however, the clamor has availed THE FRENCH

nothing because the French parliament is made up, CAPITAL,

for the most part, of senators and deputies from the J^jJ,!^
rural areas and small towns who look upon the capital WANTS HOME

with suspicion. Their attitude toward the City of
RULE"

Light continues to be a strictly bucolic one. Recollections of barri-

cades, jacqueries, the Red Terror, and the Commune still haunt the

rural French mind. "Paris belongs to France," they say in the

provinces, "and France must control its administration." This
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might sound strange to American ears were it not for the fact that

precisely the same doctrine is applied to Washington. The Depart-
ment of the Seine is not allowed to manage its own affairs, neither

is the District of Columbia, but that is another story and one

which does not belong in this book.

The subject of French local government in its various phases is fully

treated in all the standard works of French administration (see above,

p. 564). L6on Morgand's La lot municipals (10th edition, 2 vols., Paris,

1923) is the most useful book on the government of the commune. There

are eight chapters on French municipal government in William B. Munro's

Government of European Cities (revised edition, New York, 1927), pp. 205-336.

A full bibliography is there appended (pp. 413-423). Mention may also be

made of M. F61ix, Petit dictionnaire de droit municipal (Paris, 1926), and M.

Leroy, La ville franqaise: institutions et libertes locales (Paris, 1927).

On the government of Paris the most comprehensive book is Eugene

Raiga and Maurice F61ix, Le rtgime administratif et financier du departement de

la Seine et de la ville de Paris (Paris, 1922). Albert Gu6rard, UAvenir de Paris

(Paris, 1929) is an interesting study.



CHAPTER XXXII

FRANCE AS A WORLD POWER

And threatening France, plac'd like a painted Jove,

Kept idle thunder in his lifted hand.

Dryden.

France, like Great Britain, is a world power, with possessions

scattered all over the globe. She is today more distinctly an imperial

power than she has ever previously been, even under GREATER

the Bonapartes. The European territory of France FRANCE:

covers a little more than 200,000 square miles, which HER AREA -

is less than the area of Texas. But the tricolor flies over more than a

million square miles outside Europe in Africa, in Asia, and in

America.

The population of France herself is less than 40,000,000; but the

French overseas possessions, including Algeria, the colonies, the pro-

tectorates, and the mandated territories, have a com-

bined population of almost 60,000,000. Apart from

the commercial possibilities which may be available

in these varied possessions this reservoir of man-power is of great im-

portance to France, because it serves to counterbalance, in some

degree, the numerical weakness of the French in Europe. The failure

of her own population to grow at the rate maintained by her neigh-
bors has given France a serious problem, especially in connection

with her desire for security.

France and England, as colonial powers, afford some interesting

analogies and some striking contrasts. Both made a belated entry
into the field of colonial expansion, having delayed
until after Spain and Portugal had taken what then ENGLAND AS

seemed to be the choicest territories in the new world. COLONIAL

But although they began late, both France and Eng-
land made rapid progress. Both obtained a strong

THE

foothold in America, and both undertook to get con-

trol of India. Both lost their first colonial empires in the latter

half of the eighteenth century, the one by conquest, the other by
revolution. Both began the creation of a second colonial empire,

587
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and during the nineteenth century both succeeded in acquiring great

tracts of territory in various regions of the globe.

But the analogies are outweighed by the contrasts. The British

empire of today has been built up, for the most part, by private

initiative, by the activities of traders and commercial

CONTRASTS companies. In English colonization the merchant has

invariably gone ahead, dragging his government after

him. In French colonization, on the other hand, the government has

assumed most of the initiative. The commercial exploiter has usually

waited for his government to lead the way, or, at any rate, to en-

courage him with a subsidy. Dr. Johnson, sipping his seventh cup of

tea, once expressed astonishment that any European should go roam-

ing in far-off lands when it is so much easier to sit comfortably at

home. But pioneering has been the sport of the Saxon. There is a

roving strain in his blood. His neighbors across the Channel have not

been moved by it in the same degree.

There are other differences. England's colonial policy has been

unsteady and opportunist, while that of France has been guided by

ATTITUDE OF a ^xe(̂ anô consistent purpose. England, again, has

THETWOGOV- specialized in the middle latitudes, while France has
ERNMENTS.

devoted most of her energies to the tropics. Her princi-

pal dependencies Algeria, Tunis, Madagascar, Indo-China, the

French Congo, Somaliland, French Guiana are all tropical terri-

tories. It is for this reason, among others, that the French have not

had to wrestle much with difficult problems of colonial self-govern-

ment and with demands for self-determination. On the other hand,
France has given some of her outlying territories the privilege of

being represented in the home parliament, which Britain has not yet

done. As a final difference, the French are still inclined to look upon
their colonies as areas of exploitation which exist primarily for the

benefit of the mother country, although this point of view is grad-

ually being changed. England, as regards her great dominions,
abandoned it long ago.

"Happy the land whose history is dull !" It was a Frenchman who
said it, but there is no tedium in the annals of his own country. No

other land has its pages of history so crowded with vic-

A FACTOR tory and defeat, success and disaster, glory and hu-
IN WORLD

miliation, each following the other in quick alterna-

tion. For five centuries no other country has been so

steadily involved in the turmoils of humankind. Modern history
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records very few international episodes with France left out. To
some extent the explanation of this ceaseless activity may be found in

the location of the country, for France sits in the very center of

Europe, a quadrilateral with a frontage on two seas. She is neither a

North-European nor a South-European country; she is both. Six

nations are on her flanks, England, Germany, Belgium, Spain,

Italy, and Switzerland. No other great power has so many imme-

diate neighbors. No other great nation, accordingly, has had so

strong an incentive to become involved in the meshes of European

diplomacy. Geography has denied France the factor of isolation

which has profoundly affected the history of England, and to an even

greater extent the history of the,United States.

There is no race of men, moreover, like the Gallic race. French-

men stand together, a compact and coherent mass, the most homo-

geneous in Europe. Heirs to the Roman tradition they
have always believed themselves to be the salt of the

earth. Their manifest destiny they have taken for

granted. Hence the policy of the nation has been more often guided

by emotion and sentiment than by reason and cool calculation.

Frenchmen are willing to be liked or disliked, as the rest of the world

may please; but they are not willing to be ignored. A great race,

none the less, and one that has contributed its full share to progress

in every field. At any rate it is to racial inheritance, as well as to

geography, that France owes her strong nationalism, her restless

diplomatic activity, her ability to bear overwhelming disasters, and

her extraordinary powers jof recuperation.

During the sixteenth century, when the various countries of

Europe engaged in the great race for colonial possessions, France

was the premier nation of the Continent. Her popula-
i - r TI it MSE AND FALL

tion was three times that of England. Her wealth was OF THE FIRST

greater, and more widely diffused among the people.
COLONIAL

Yet the French were the last to enter the field of over-

seas expansion, and when they got busy all the best * IN

territories were gone. Spain and Portugal had ac-

quired Central and South America; England had entrenched herself

in India and along the Atlantic seaboard. France had to .go farther

north to the Gulf of St. Lawrence. Yet the French made a brave

attempt to establish a Bourbon empire in the new world and by
1750 they were in the way of succeeding. At that date France

possessed the whole region north of the St. Lawrence and the Great
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Lakes, together with what is now the American Middle West, part
of the Northwest, and Louisiana. The French were also striving ta

make good their claim to the Ohio Valley, thus hemming the Eng-
lish colonies between the Alleghenies and the sea. Had France suc-

ceeded in this ambitious plan, how different the history of the new
world would have been !

In India also the French arrived late but made rapid progress;

when they came. The expansion of their power in the East was so

striking, indeed, that they were nearly on even terms
2. IN INDIA.

0> > 7 7

with the English when the great duel between the two

nations began. For more than a decade they fought it out on three

continents. At the white man's behest, as Macaulay says, brown men
knifed one another on the coasts of Coromandel and red men scalped

each other on the shores of the St. Lawrence. In the end France was

the loser, east and west. By the Treaty of Paris she gave up her

dominion over palm and pine. Virtually her whole colonial empire

passed into English hands. The date of this treaty, February 10,

1763, was a great day in the chronicles of the sceptered isle. Never

did England sign such a peace before.

In the management of her first colonial empire France did not dis-

play a high degree of imperial statesmanship. Her policy had all the

THE OLD vices f R man expansion without the virtues. She
COLONIAL ruled her colonies with an iron hand and gave them no
POLICY.

vestige of local self-government. Those who have read

Parkman's immortal volumes on the French in Canada need not be

told that no Roman province was ever more completely delivered

into the hands of publicans and sinners. 1 Much has been said and

written about England's oppression of her American colonies during
the first half of the eighteenth century, but let the student of colo-

nization place the institutions of New England and New France side

by side during this period. He will find that English colonial policy,

with all its shortcomings and mistakes, was by far the more generous
and enlightened of the two.

The French took the loss of their first colonial empire philosophi-

cally. Their colonial ambitions were not abandoned but deferred

.j^ necessarily deferred because France was on the eve of

NAPOLEONIC grave troubles at home. The rumblings which pre-
INTERLUDE.

ceded the Revolution of ^39 coukl aiready be heard.

1 The most interesting book of history ever written by an American is Francis

Parkman's Old Regime in Canada. It is on the shelves of every public library.
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It was not until this era of chaos had been definitely ended that the

French government could once rnbre turn attention to the acquisi-

tion of colonies. Bonaparte had great plans in this direction. He

hoped to conquer the whole of North Africa and make it tributary to

France as it once had been to Rome. This would give him a base

from which he could strike at India and wrest it from English con-

trol. His eagles would fly over mosque and temple. That is why he

planned his ill-starred expedition to Egypt and fought the battle of

the Pyramids. But the Bonapartist vision came to naught, as it

was bound to do, so long as England held control of the seas.

The Napoleonic Wars left France exhausted, but still with colonial

aspirations. The idea of extending the French sway over northern

Africa had captivated the national imagination. Here THE ^OND
was good territory, close at hand, and supposedly easy FRENCH

to conquer. The opportunity to make a start was pre- EMPIRE^
sented in 1827 when the native ruler of Algiers de-

clined to make amends for an insult to the French
ALOEWA -

consul-general. So his city was bombarded, and when this did not

bring him to terms an expedition was convoyed across the Mediter-

ranean. In the end the whole of Algeria was subdued, but only
after an unexpectedly long and expensive campaign. Then the

country was annexed to France.

This annexation virtually doubled the territories under French

control, for Algeria is slightly greater in area than France herself. It

contains some highly fertile plains and valleys within ^ AREA

easy access of the Mediterranean coast, together with AND POP-

a mountainous hinterland which has considerable min-
ULATION '

eral wealth. The total population of Algeria is now about six mil-

lions, of whom only ten per cent are Europeans, chiefly French and

Spanish. The rest are of mixed blood, for Algeria has been at various

times overrun by the Phoenicians, the Romans, the barbarian tribes

of Europe, and the Mussulman Arabs, each of whom left its racial

imprints. Agriculture, including the raising of cattle and sheep, is

the chief occupation of the people, and Algeria sends large quantities

of foodstuffs to France. There is free trade with France both ways,

except in the case of a few enumerated commodities.

Algeria is regarded, in a political sense, as an integral part of

France. Its chief executive is a governor-general, appointed by the

President of the Republic on the recommendation of the minister of

the interior. Under the supervision of this minister the governor-
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general has charge of the military forces and of police administration.

He prepares the annual budget, which is voted by the

ERNMENT French parliament but is kept separate from the regular

national budget. The governor-general of Algeria

is assisted by two councils, one consultative and the other delibera-

tive. The former is wholly appointive and has advisory functions

only; the latter, known as the superior council, is made up in part of

high officials and in part of councillors elected by French residents.

Algeria is divided into three departments (Algiers, Oran, and

Constantine), each of which is governed by a prefect and a depart-

LOCAL mental council, much after the fashion of the eighty-

GOVERNMENT nine departments in France. 1 But the members of the
IN ALGERIA.

departmental councils in Algeria are not chosen by all

the people. The suffrage is restricted to French citizens. This does

not shut out all but Frenchmen, however, for in 1919 French citizen-

ship was extended by law to natives above the age of twenty-five who
served in the World War, or who are owners of land, or who can

read and write. In addition to the elective members of the general

councils, certain councillors are also nominated by the governor-

general to represent the unenfranchised natives. The departments,

as in France, are divided into arrondissements and within the latter

are numerous communes or municipalities.

From Algeria the French eventually spread over into the contigu-

ous territory of Tunis, which is of historical interest as the seat of an-

cient Carthage. This territory was invaded and be-

came a French protectorate in 1881. Technically it

still continues to be a protectorate, although it has become to all

intents a French colony. The Bey of Tunis remains the titular sov-

ereign, but virtually all authority belongs to a French resident-

general who is appointed by the President of the Republic on recom-

mendation of the French foreign office. This resident-general serves

as minister of foreign affairs in the Tunisian ministry. With him are

ten other ministers, chiefly French officials, who serve as the heads of

remaining executive departments in the protectorate. They are

nominally appointed by the Bey ofTunis but in reality are chosen by
the minister-resident in consultation with the French

cwNciL
1*

foreign office. Tunis also has a parliament known as

the grand council. It is made up of two sections, one

1 A portion of the country, known as the Territories of the South, is not in-

cluded in any of these departments but is under military rule.
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representing the French and the other the natives. This grand coun-

cil has authority over all items in the Tunisian budget except those

designated as mandatory, for example, interest on the public debt,

the salary of the resident-general, and so forth. Tunis is not divided

into departments but into regions, with a French comptroller in

charge of each.

On the other side of Algeria is Morocco, a territory which man-

aged to retain its independence until long after all the others had

lost it. This was partly because Spain and England, as
_ ^ 7 ^

. MOROCCO.
well as France, were casting covetous eyes upon it.

Each was unwilling that any other country should capture the whole

prize. In 1 904, however, it was arranged by a series of agreements

among the three nations that France should have liberty of action in

Morocco in return for certain concessions to Spain on the coast and

various compensations to Great Britain elsewhere. But at this stage

Germany intervened with a warning that she would not recognize

these arrangements and for a time the European horizon became

overcast with war clouds. But a compromise was patched up and

although not regarded as satisfactory to anyone, it served until

the close of the World War when France obtained an opportunity to

settle the fate of Morocco in her own way. Germany, by the Treaty
of Versailles, was required to surrender all that she had obtained in

privileges and compensations before the war.

Morocco is now divided into three zones Tangier (which is ad-

ministered by an international commission), a Spanish zone along
the Mediterranean, and all the rest of the country PRESENT
which is a French protectorate. The French zone is by GOVERNMENT

far the most extensive and embraces an area as large as
OF MOROCCO-

France herself, with an estimated population of nearly six millions.

This territory is still governed in the name of the sultan, who is both

the civil and religious ruler of his people. But his civil authority is

controlled by a French resident-general. There is a ministry, also

under French control, but as yet no representative council. The agri-

cultural and industrial possibilities of Morocco are still unknown, for

the interior of the country has not yet been occupied by its new
masters.

The African dependencies of France are not confined to the Medi-

terranean region. Reckoned in square miles, the French have more

territory in Africa than the English. But this is because France owns

the great Sahara desert a tract of imperial vastness which has very
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little value unless it can be irrigated. Other African territories

owned by France are Senegal, Guinea, the Ivory

FRENCH POS- Coast, Dahomey, the Niger region, and the Somali
SESSIONS IN

Coast, the whole with a population of about thirteen

millions. The French Congo, in equatorial Africa, is a

large and valuable tract bordering the Belgian Congo. By the Treaty
of Versailles the French obtained mandates for a large part of two

former German colonies, Togoland and the Cameroon, on the West

African coast.

The island of Madagascar, on the east coast, is larger than France,

although one may not realize it from a glance at the world map.
The French took possession of this island nearly two

MADAGASCAR.
,

r
_

f ,

7

,

hundred years ago and then abandoned it. Later they

went back and declared it a French protectorate, which it remained

until 1896 when it became a colony. Madagascar supports a popula-
tion of nearly four millions, but the French inhabitants number only
about fifteen thousand. It is ruled by a governor-general who re-

ceives his instructions from the minister of the colonies in Paris. The

governor-general is assisted by an advisory council and the island is

divided into provinces with French commissioners in charge.

In Asia the French have maintained a foothold for nearly three

hundred years. By the Treaty of Paris (1763) they surrendered most

of their holdings in India but were permitted to keep

COLONIAL Pondich6ry and a small tract along the Coromandel
EMPIRE IN coast. This territory France still retains but she has

never been able to expand it, for the rest of the Indian

peninsula is under British control. Further to the eastward, however,
the French have built up a valuable empire in Indo-China. This is

made up of five dependencies, Cochin China, Cambodia, Annam,
Tonkin, and Laos which have China to the north of them and

Siam to the west. Together these dependencies have a population
of about twenty millions. Cochin China is a colony; the others are

still called protectorates. In partial keeping with this status there is a

governor-general for the entire territory, a governor in Cochin

China, and a resident-general in each of the other states. The gov-

ernor-general is assisted by a superior council, the members ofwhich

are either ex officio or appointive. There is a single budget and a

uniform tariff for the whole of Indo-China.

The island of Reunion, in the Indian Ocean, also belongs to

France. In the Australian archipelago the island of New Caledonia
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and some adjacent islands belong to her, and in the South Pacific

there are various French islands, among which Tahiti
THE ISLANDS.

is the best known. From the wreck of her first colonial

empire France salvaged a few possessions in the new world. She still

holds two small islands (St. Pierre and Miquelon) off the coast of

Newfoundland which are used as the headquarters of the French

fishing fleet'. France also retains two islands in the Caribbean (Mar-

tinique and Guadaloupe), and holds dominion over French Guiana

on the northeast coast of South America.

Among the mandates given to France at the close of the World

War, one is of special importance the mandate for Syria. This ter-

ritory includes a broad coastal strip of the old Turkish

empire, with a population of three millions. This

population is largely of Arab origin, and Arabic is the language most

generally used, but there are large foreign elements in the towns,

particularly in Damascus, Aleppo, and Beyrut. The land is agricul-

tural with no great mineral resources. France maintains a small

army of occupation in the country and carries on the civil adminis-

tration through officials who are under control of the French foreign

office.

Mention has been made of the fact that some of the French colo-

nies (not including the protectorates) have been accorded repre-

sentation in the home parliament. This is a concession

which England has not made to any of her dominions.
JJJJJf^Jf THE"

The United States has given the Philippines and COLONIES IN

Puerto Rico the right to send commissioners to the pJ^ NT
House of Representatives at Washington; but these in-

sular representatives are not regular members of the House and are

not privileged to vote. The senators and deputies from the French

colonies have full rights of membership in their respective chambers.

In addition to the representation from Algeria there are four sena-

tors and ten deputies representing the overseas possessions of France.

This representation is allotted arbitrarily, not on a basis of area or

population. Reunion, Martinique, and Guadaloupe have each one

senator and two deputies; French India has one senator and one

deputy; Senegal, Guiana, and Cochin China have each one deputy
but no senators. The other colonies and the protectorates have no

representation. Both senators and deputies are chosen by the French

citizens, including natives who possess certain qualifications, but

most of the natives take no part in the elections.
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As a plan of colonial representation, this arrangement is quite

inadequate. It leaves some of the newer and most important colo-

nies (notably Madagascar) without recognition. As

OT^THE^LAN. respects the represented colonies it affords a useful

channel for the presentation of their grievances and

petitions, but beyond this it has little value. In a Senate of over

three hundred members, and a Chamber of six hundred, the colonial

delegations form a rather diminutive bloc. Their support on any
measure is hardly worth making a bid for. Moreover, it has been the

frequent practice of the colonies to select, as their senators and depu-

ties, Frenchmen who are already active in politics at home and who
sometimes have no special knowledge of colonial conditions. There

is a common impression /that these colonial senators and deputies do

not accurately reflect the public opinion of the colonies from which

they are accredited, but merely the wishes of the French officials who
dominate the colonial elections.

The minister of the colonies is the chief supervisgr of French co-

lonial affairs. He is chosen in the same way as the other French

THE MINISTRY ministers, and like them is responsible to the Cham-
OF THE bers. He has general charge of all the territories be-
COLONEBS.

longing to France or under French protection outside

of Europe, with the single exception of the territories in Northern

Africa. The French colonial ministry is organized on an elaborate

scale, with various services and bureaus. Each bureau is concerned,

not with a group of colonies, but with some branch of colonial ac-

tivity, for example, colonial finance, colonial trade, or colonial

police. A very large amount of routine business is handled by these

various bureaus because the French, unlike the English, have not

acquired the habit of leaving details to be settled by the men who are

on the ground. The tendency is to centralize everything in Paris.

For various reasons the French have been less successful than the

English in their r61e as colonizers. This is partly due to the good
fortune which enabled the English, by their control of

COLONIZER* *^c seas to ta^e *ke kest colonies of France away from

her. But it is also because the French are not a migra-

tory race. France has had no overpopulation, no surplus with which

to people her dependencies. Moreover, the Frenchman loves his na-

tive soil, and well he may, for there is no portion of the earth's sur-

face more blest by nature than the tract that lies between the Rhine

and the Pyrenees. Give a young Frenchman the assurance of a mod-
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crate income and he will rarely leave France for the chance of mak-

ing a fortune elsewhere. The fairly equal distribution of property

among the French people, moreover, has deprived France of that

venturesome element, the penniless younger sons, who have played
so large a part in the upbuilding of Greater Britain. Finally, some-

thing is attributable to the rigid economic policy which France has

applied to her dependencies. The doctrine of the open door has pro-

duced no rhapsodies in the French colonial office. The colonies have

been discouraged from entering into close commercial relations with

foreign countries. France has not found it easy to supply them with

sufficient capital or initiative; nor has the French government been

willing that other countries should do this.

The keynote of French policy towards the rest of the world is

security. The overbearing, sword-rattling, threatening France of

Bonapartist days is no more. Here is a nation that has

had enough of invasion, carnage, and devastation,

whose strongest desire is to be secure from any more of

it. Frenchmen love their own land with more than a simple pa-
triotism. It is the patriotism of one great family, numbering forty

millions, with a philosophy of national life. So France will sacrifice

much for the security of this sun-blessed domain. But there are

limits beyond which no government of hers would dare to go. One
of these is set by her overseas interests, especially in Northern Africa.

France, like Britain, is deeply concerned about the control of the

Mediterranean. For her military man-power must be supplemented

by troops from Algeria in time of war, and such transportation might
be precarious if both Italy and Spain were her enemies. Likewise

France is equally concerned with Britain in keeping the Mediterra-

nean open for communication with the east by way of Suez, for she

has valuable interests in Madagascar and Indo-China. These and

other considerations tend to bring the French and British together.

The relations of France and Russia are also traditionally close, for

these two countries have no serious clash of interests in any part of

the world. There is no French conception of international security

which does not look towards cordial relations with both Britain

and Russia.

The most recent book in this field is Stephen H. Roberts, History of French

Colonial Policy, 1870-1925 (2 vols., London, 1929). Other useful volumes EFC

A. Meggl, Le domains colonial de la France; ses ressources et ses besoins (Paris,
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1922), V. Beauregard, Uempire colonial de France (Paris, 1924), Albert

Duch&ie, La politique colonial de la France (Paris, 1928), and G. Hardy,
Histoire de la colonisationfranfaise (Paris, 1928).

Mention may also be made of V. Picquet, Colonisation franqaise (Paris,

1912), Albert Sarraut, Mise en valeur des colonies frangaise (Paris, 1923),

A. Girault, The Colonial Policy of France (Oxford, 1917), and Constant

Southworth, The French Colonial Venture (London, 1931).

The more important laws and decrees relating to the French colonies are

given in A. M6rignhac, Prtcis de legislation et d?economic coloniale (Paris, 1924),

as well as in Ren6 Foignet, Manuel elementaite de legislation coloniale (Paris,

1924), and in Henri Mariol, Abregee de legislation coloniale (Paris, 1925).

Uannuaire colonial
', published in Paris, gives up-to-date information and

statistics.



CHAPTER XXXIII

THE OLD EMPIRE AND ITS COLLAPSE

The old political science was mistaken when it regarded the army as nothing
but the servant of diplomacy, and gave it only a subordinate place in its political

system. ... If power, within and without, is the very essence of the state,

then the organization of the army must be one of the first cares of the constitu-

tion. ... It is the army which supports the state. Heinrich von Treitschke.

What was generally supposed to be the strongest and most efficient

government in the world went down with a crash in the first week of

November, 1918. The collapse, so quick and com-

plete, astounded everyone. The rest of the world COLLAPSE

looked at the broken idol and wondered why a govern-
AND ITS

_ . _ _ . . LESSONS.
ment could have been so weak when it seemed so

strong. How did the pre-war German empire manage for so many
years to maintain such a show of vitality while developing internal

deterioration? The answer involves some Knowledge of the circum-

stances under which the empire came into being and of the govern-
mental mechanism which it used.

The German empire which came to an end in 1918 was, as Bis-

marck once said, a creation of "blood and iron." It was the descend-

ant, none too direct, of the Holy Roman Empire which

played such a striking part in mediaeval history. This THE HOLY

imperial institution was a strange mosaic of kingdoms,
ROMAN

principalities, dukedoms, bishoprics, and what not,

stretching down the axis of Europe from the Baltic to the Mediter-

ranean. Everyone, of course, has read the comment of Voltaire that

it was neither holy, nor Roman, nor an empire. It was not holy be-

cause its head was a civilian; it was not Roman but largely German;
and it was not an empire because it possessed no imperial unity. Its

principal service, or disservice, during the many centuries of its exist-

ence, was to keep Germany and Italy from becoming unified na-

tions. 1

J The Holy Roman Empire continued to exist, in form at least, until 1806
when Napoleon Bonaparte erased it from the political map of Europe.

59?
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Now among the various principalities which made up this wraith

of a federal empire (which Germans now posthumously designate as

the First Reich) was the "mark" or principality of

Brandenburg, ruled by the House of Hohenzollern.

It was a small tract, devoid of advantages in the way
of natural resources, and without access to the sea. In due course,

however, this little principality began to grow in size and strength;

its name was changed to Prussia; new territories were acquired, and

Prussia eventually became, in the eighteenth century, one of the

leading European powers. Then came the Napoleonic Wars, with a

disastrous defeat for the Prussians at Jena (1806) and the subsequent

overthrow of Bonapartist power, with Prussian help, at Waterloo.

Being among the victorious allies, Prussia obtained some impor-

tant territorial acquisitions at the close of the Napoleonic Wars. It

was likewise arranged that all the German states, in-

GERMAN eluding both Prussia and Austria, should be joined to-

FEDERATION
gether in a league or federation. This union somewhat

resembled the confederation of states which existed in

America during the ten years prior to the framing of the constitu-

tion. And like the latter it proved a failure. But the old German

federation continued in existence for about fifty years when it was

brought to an end by an open rupture between Austria and Prussia,

its two principal members. These two states went to war in 1866 and

the Prussians were quickly victorious. Thereupon Prussia ousted

Austria from all part in German affairs and proceeded to form a new

federation under her own undivided leadership. It was intended to

include all the German states except Austria in this union, but this

did not turn out to be practicable at the moment. Four southern

states (Bavaria, Baden, Hesse, and Wiirttemberg) had to be left out.

So the North German federation was formed under Prussian spon-

sorship in 1867 and provided with a federal constitution. This con-

stitution was largely the work of Otto von Bismarck,
THE NORTH . . . , . . . , , - ,

GERMAN Prussian prime minister, who is said to have dictated

FEDERATION ^ first draft of ft
'm a single afternoon. The king of

(1867-1871). ^ . , ,v> . . , r i / i

Prussia became ex officio president of the tederation

with Bismarck as his chancellor. But before the new order could be-

come well established the Franco-Prussian War of 1870 intervened.

This short struggle resulted in a decisive Prussian victory, whereupon
the four South German states were brought into the federation.

Their incoming was facilitated by the fact that during the years im-
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mediately preceding the war they had joined with the northern

confederation in a ^pllverein or customs union. With these new mem-
bers added the union now became the German empire (1871), but

the constitution of 1867 was retained with a few minor changes.

The German empire which came into being in 1871 was made up
of twenty-five kingdoms, grand duchies, duchies, principalities, and

free cities.
1 Of these Prussia was by far the largest both THE OERMAN

in area and in population, being larger than the other EMPIRE

twenty-four states of the empire put together. It was t187

not, therefore, a federation of equals. To use a well-known meta-

phor it was a compact between "a lion, a half-dozen foxes, and a

score of mice." Although federal in form, this, "Second Reich" was

not a true federation. Prussia governed the country with a certain

amount of reluctant deference to the wishes of the other states.

In one sense, however, the Second Reich was definitely federal, for

it had a constitution which divided the field of governmental powers
between the imperial and the state authorities. And ONE OF ITS

the constitution was generous in the amount of au- PECULIAR-

thority which it left to the various states. 2 The im-
rnES *

perial authorities were given jurisdiction over such matters as foreign

relations, foreign trade, the army and navy, indirect taxation and

customs duties, borrowing, railroads, canals, the postal and tele-

graph services, currency and banking, patents and copyrights,

weights and measures, the regulation of industry, censorship, and so

on. In addition the entire field of criminal and civil lawmaking, and

of judicial procedure, was turned over to the imperial parliament.
On the other hand the actual administration of these functions was

largely (though by no means entirely) devolvfed upon the states and

the latter were given many important independent powers.
The chief executive official of the old empire was tjie emperor.

1 There were four kingdoms Prussia, Bavaria, Saxony, and Wurttemberg;
six grand duchies Baden, Hesse, Mecklenburg-Strelitz, Mecklenburg-Schwerin,
Saxe Weimar, and Oldenburg; five duchies Brunswick, Saxe-Mciningen,
Anhalt, Saxe-Coburg, and Saxe-Altenburg; seven principalities Waldeck,

Lippe, Schwarzburg-Rodolstadt, Schwarzburg-Sonderhausen, Reuss (elder

line), Reuss (younger line), Schaumberg-Lippe; and three free cities Ham-
burg, Liibeck, and Bremen. In addition there was the "imperial territory"

of Alsace-Lorraine.
2 Bavaria was given some special privileges, in order to bring her into the

empire, while Prussia was placed under the disability of having only seventeen

votes in the Bundesrat or Upper House although her population entitled her to

a much larger quota.
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His title was German emperor, not emperor of Germany, and he

occupied the imperial post by virtue of his being kingTHE EMPEROR. . mi i t TLT t

of Prussia. The two titles went together. No imperial

throne was set up, no imperial salary provided, no imperial palaces

placed at the emperor's disposal. His salary, palaces, and throne

came to him as king of Prussia. As king of Prussia, of course, he was a

royal sovereign over three fifths of the empire, hence his authority

was much more extensive there than in the rest of it. As emperor he

had important executive powers in only two fields of
HIS POWERS. r

,
. , , r , c . ,.

government national defense and foreign relations.

As commander-in-chief he supervised the organization of the Ger-

man army and navy in time of peace, with absolute authority over it

in time of war. Likewise he appointed the German ambassadors to

other countries, gave them their instructions, received ambassadors

from abroad, and exercised a general supervision over all diplomatic

negotiations. In this field he possessed the same powers that belong
to the President of the United States. But he had a further power
which the President does not possess namely, that of "entering into

alliances and treaties with foreign states." This he had the right to do

without consulting either branch of the German parliament unless

the treaty happened to require parliamentary legislation for carrying
its provisions into effect.

It was in these two fields of government, national defense and

foreign relations, that the emperor found scope for the exercise of his

BLUNDERS personal influence. In spite of a promise made to his

IN THESE chancellor in 1908 that he would act on the latter's
TWO FIELDS. j ..I J . . . i A i i A i

advice the emperor s initiative continued to be both

direct and decisive. And it was here that William II, third of the em-

perors, made his most serious blunders. The collapse of the imperial

power in 1918 was fundamentally due to a long succession of blun-

ders made by him in military, naval, and diplomatic policy the do-

mains of government in which the constitution vested him with full

power.

During the years 1871-1918 Germany had three emperors. The
first of these, William I, had been king of Prussia since 1860. Born in

1797 he was seventy-four years old when he assumed
THE THREE ' J

EMPERORS: his new imperial post in 1871
;
nevertheless he held the

(187^888)
throne until 1888. 1 On his death the Prussian throne

(and with it the imperial title) passed to his eldest son,
1 He had the remarkable experience of entering Paris in 1815 after the over-
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Frederick. But Frederick was seriously ill at the time of his accessior

and died within a few months. Thereupon Germany
went under the leadership of her third kaiser, who took

the title of William II. In addition to being young,
the new emperor was known to be impulsive, ambi-

tious, and self-confident. From his accession to the

outbreak of the World War he tried to make himself a dominating
influence in all branches of imperial policy. In point of energy and

self-reliance he was not inferior to some of his ancestors, but he

lacked their shrewdness. His political views were reactionary and

he openly avowed himself a monarch by divine right. In the

field of diplomacy his ineptitude was phenomenal, and it became

more so as he grew older. When he came to the throne, William II

was an enigma, and he has remained a good deal of a puzzle, both on

the throne and in exile, to this day.

The imperial constitution of 1871-1918 made no provision for a

cabinet. The statesman Bismarck, who was the author of this con-

stitution, desired to be the emperor's sole adviser. THE OFFICE

What he wanted was a one-man cabinet. He was OF GHAN-

ready to have subordinates but not colleagues. So he
GELLOR -

provided in the constitution that there should be a chancellor, ap-

pointed by the emperor to countersign the imperial orders and

thereby become responsible for them but not responsible to parlia-

ment. The constitutional responsibility of the chancellor was to the

emperor alone. Students of government ought to know something
about this remarkable man, who rose in ten years from relative ob-

scurity to be the author of the empire's constitution, its first chan-

cellor, and a controlling figure in its politics for nearly a score of

years.

Otto von Bismarck was born in 1815, the son of a Prussian land-

owner. He received a good education, entered political life while

still a young man, and soon attracted attention by his BISMARCK

vigorous support of the crown. Later he secured a THE FIRST

i t j. i j r n i_ CHANCELLOR.
place in the diplomatic service and finally became

Prussian minister to France. He was occupying this post when Wil-

liam I summoned him from Paris in 1862, and appointed him prime
minister of Prussia. Thereupon he proceeded to put into practice a

political philosophy which may be summed up in this way: "The

throw of Napoleon I at Waterloo, and again entering the city at the head of hi<

troops in 1871 after the collapse of Napoleon I**-
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German states must be welded together into a closer union under

Prussia's leadership. To accomplish this, Austria must be ejected

from all part in German affairs. This will mean wars, and to win

wars Prussia must have an all-conquering army. If parliament will

not help build up such an army, then parliament must be sacrificed."

This objective he pursued relentlessly without a quiver of con-

science although it took Prussia into three wars before it was reached.

Within a period ofseven years he dictated his own terms to Denmark,

Austria, and France. Meanwhile he drafted a constitution, organized
a new confederation, and transformed it into an empire. Bismarck

had no scruples in dealing with his opponents, and his ethical stand-

ards as applied to diplomacy left something to be desired. Hence his

critics called him a Machiavelli one to whom the end justified the

means yet Bismarck was a devoutly religious man, a fundamental-

ist in his beliefs, and patriotism was part of his religion. "One war at

a time" was his maxim. So he kept his wars localized. He cajoled

France while he dealt with Austria. Then he humored Austria while

he squared accounts with France. All the while he cultivated the

friendship of Russia and scrupulously refrained from antagonizing

England. He would never have let his country get into a conflict

with half the world as it did in 1914.

The iron Pomeranian ceased to be chancellor of the empire and

prime minister of Prussia in 1890. William II had come to the throne

two years earlier. A difference of opinion arose be-
HIS DE-
PARTURE tween the two and the chancellor submitted his resig-
FROM nation. Much to Bismarck's surprise the resignation

was promptly accepted. The ex-chancellor did not

take his dismissal in good part but became a severe critic of his im-

perial sovereign,^thus creating a situation that was embarrassing to

all concerned. He died in 1898, but before his death a reconciliation

had taken place. After Bismarck's departure from office William II

virtually became his own chancellor although various statesmen held

the title and performed the routine duties, including the pacification

of parliament.

For the constitution of 1871 made provision for a German parlia-

ment, with an upper house, or Bundesrat, and a lower house, or

THE Reichstag. The first was assumed to represent the

IMPERIAL states and the second the people. The Bundesrat had
PARLIAMENT.

fifty-eight members representing Prussia, Bavaria,

Saxony, and the other German states not equally (as in the Senate



THE OLD EMPIRE AND ITS COLLAPSE 605

of the United States) nor in exact ratio to population. The basis

of representation was a compromise between the

two. Members of the Bundesrat were appointed by BUNIXESRAT
the heads of their respective states for no fixed terms

and could be recalled at will. They voted in accordance with in-

structions from home, and for that reason every state-delegation in

the Bundesrat always voted as a unit. Any member of the delegation

could cast his state's vote; it was not essential that the other members

of the delegation be present. The Bundesrat, from this point of view,

was an assemblage of ambassadors rather than a body of senators.

The Reichstag, on the other hand, was a body of nearly four hun-

dred members elected from single-member constituencies on the

basis of manhood suffrage. It was supposed to have

an equal share in lawmaking, but the Bundesrat be- RE^HSTAG
came the dominating branch of the imperial parlia-

ment. Nearly all important bills originated there. The Reichstag,

moreover, could be dissolved at any time by the emperor with the

Bundesrat's consent, and on several occasions it was dissolved when
it refused to concur with the latter on important measures of legisla-

tion. But the chief reason for the Reichstag's failure to become a

powerful factor in imperial policy was the absence of any means by
which it could control the executive. The chancellor was not respon-
sible t6 it, nor could his subordinates be called to account by its

members.

Having no real control over the policy of the executive, the Reich-

stag became a chamber of echoes. It received bills from the Bundes-

rat, went through the gesture of referring them to com-

mittees, debated them, amended and compromised QF^CHDES*
when it could, and in the end gave its assent. When it

proved obdurate on any important measure a threat of dissolution

could be used to mellow its attitude. No single political party ever

managed to obtain a clear majority in the Reichstag, and the chan-

cellors were able to play off one faction against another. Yet the old

Reichstag had all the externals of a democratic chamber. Its mem-
bers were chosen by manhood suffrage and no law could be enacted

without their consent. But its activities were largely negative and it

failed to exemplify the principle of popular sovereignty.

Germany, as Bismarck once said, "owed more to her armies than

to her parliaments." The first chancellor gave up the helm in 1890,

but his maxims of politics did not depart with him. "Ballot? are
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yours, but bullets are mine," said William II to his people after

Bismarck had gone. The army and navy continued to be the first

care of the imperial authorities. The task of bringing

tiie armed forces of the empire to the highest pitch of

strength and efficiency seemed to be vastly more im-

portant than that of making ministers responsible or developing a

sound political spirit among the people. War was asserted by some

German philosophers to be a biological necessity, and the only way
of applying the law of the survival of the fittest among nations. Ger-

many must have "a place in the sun"; her only alternatives were

Weltmacht oder Niedergang, so the people were assured. The officers of

her armed forces, at mess, drank toasts "to the day" when they

would meet the French army on land and the British navy at sea.

Thus the force complex dominated every phase ofGerman life during
the years preceding the World War.

Three reasons have dictated the outline of imperial government
which has been given in the foregoing pages. In the first place, as has

THE LESSONS keen sa^ t^ie stu^ent of government should not be ob-

OF THE OLD livious to the lesson that a government may be out-
R GIME.

wardly strong while it is inwardly weak. He should

learn not to be deceived by the appearance of things. No matter how

vigorous a government may seem to be, it is insecure unless it rests

upon a consciousness of consent among its people. In the second

place no one can understand the government of the Third Reich, as

it is conducted today, without some knowledge of its imperial pred-
ecessor and some appreciation of the old political psychology. For

it is quite apparent that the German national temper has undergone
no substantial change. The doctrine of rulership by fear and expan-
sion by force has lost none of its strength in the Germany of today.

1

The old empire represented a step, although not a complete one, in

the unification of Germany which is now a first commandment in the

decalogue of Hitlerism. Finally, some of the political tenets of the old

regime have been carried over into the new. The chief of state (now
known as Der Fuhrer) is his own chancellor, as the exiled emperor

virtually was during the latter portion of his reign. More attention is

being given to the army than to parliaments, and more faith is being
1 While the philosophy of force has played a large r61e in Germany, it is

not certain that the Germans really worship force more than other European
peoples do. It may be merely that they owe more to force in the past and that,

unlike some of their neighbors, they are less adept in garnishing their gospel
of force with beatitudes.
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placed in munitions than in ministries. The Reichstag of today is

merely the still further emaciated Reichstag of a quarter century ago.

The German empire of William II came to an end on Novem-

ber 9, 1918. During the earlier part of the war the German victories

aroused nation-wide enthusiasm, and in the ardor of

the moment nobody gave thought to questions of TIH^END
executive irresponsibility or the impotence of parlia-

ment. The military leaders completely dominated the entire govern-

ment until signs of war weariness began to appear and a spirit of

political unrest began to manifest itself. At first the authorities un-

dertook to silence all such mutterings with a stern hand. But it grad-

ually became apparent that repressive tactics would not avail, for in

spite of glowing official reports and high-powered propaganda the

restlessness among the people kept increasing. Thereupon the em-

peror decided that it would be wise to apply a sedative by hurrying

through a revision of the constitution.

But the hour of concession had been too long delayed. The Social-

ists in the Reichstag would not now be satisfied with anything short

of a complete change of government and their de- CONCESSIONS

mands found an unexpected measure of aggressive sup- CAME TOO

port among the people. One of President Wilson's
LATE *

notes (October 23, 1918), in answer to the German government's

request for an armistice, suggested that Germany could expect no

leniency from her foes unless the old scheme of autocratic govern-
ment was abandoned. Then came the great d6bacle. While the

negotiations for an armistice were proceeding, the German fleet

mutinied; the mutiny spread to the shore; and presently the disorder

reached Berlin where the government did not dare attempt its sup-

pression. Meanwhile the emperor had taken refuge at army head-

quarters, leaving the chancellor in control of affairs at the capital.

The latter, on November 9, 1918, announced the emperor's abdica-

tion and turned his own office over to Friedrich Ebert, a leader of the

Social Democrats, who proceeded to set up a provisional republican

government. The emperor thereupon fled to Holland with the crown

prince at his heels, while various other distinguished personages scur-

ried for safety to Switzerland or Sweden. All over the country the

various state dynasties toppled in quick succession. Thus Germany
changed in a few days, and almost without bloodshed, from a mili-

tary empire to a people's republic.
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CONSTITUTIONAL HISTORY. Of the many books which deal with German
constitutional history in its earlier stages the most useful for general reference

are Heinrich von Treitschke, Deutsche Gesckichte im Neunzehnten Jahrhundert

(translated into English by E. and C. Paul under the title History of Germany
in the Nineteenth Century, 7 vols., London, 1916-1920), and H. von Sybel,

Begriindung des deutschen Retches (also translated as The Founding of the German

Empirey
7 vols., New York, 1898). A less detailed account, covering a

longer period, is given in Ernest Henderson, Short History of Germany (New

York, 1916), in J. Holland Rose, Political History of Germany in the Nineteenth

Century (Manchester, 1912), and in G. P. Gooch, Germany (New York, 1925).

Mention should be also made of Sidney B. Fay, The Rise of Brandenburg-

Prussia to 1786 (New York, 1937), W. H. Dawson, Evolution of Modern Ger-

many (London, 1909), and R. H. Fife, The German Empire between Two Wars

(London, 1916).

THE SECOND REICH. For the structure and workings of the imperial gov-

ernment during the years 1871-1918 the best source of detailed information

is that in Paul Laband's Das Staatsrecht des deutschen Reiches (4 vols., Tubingen,

1901), of which there is a translation into French but not into English. A
good brief survey may be found in A. Lawrence Lowell, Greater European

Governments (Cambridge, Mass., 1918). Mention should also be made of

B. E. Howard, The German Empire (New York, 1906), and F. Krviger, Govern-

ment and Politics of the German Empire (New York, 1915). The last-named

book is strongly partisan but contains a useful bibliography. An English

translation of the old constitution may be found in W. F. Dodd, Modern Con-

stitutions (2 vols., Chicago, 1908).

BISMARCK. The most useful short biography of Bismarck is by J. W.
Headlam (New York, 1899), but the iron chancellor also published two

volumes of Reflections and Reminiscences prior to his death. A third volume was

withheld from publication until after the close of the World War. Mention

should also be made of Emil Ludwig's Bismarck (New York, 1929).

THE COLLAPSE OF 1918. Good accounts of the events which preceded and

accompanied the -collapse of the Second Reich in 1918 are given in A.

Rosenberg, The Birth of the German Republic (New York, 1931), M. Baumont,
The Fall of the Kaiser (New York, 1931), H. G. Daniels, The Rise of the German

Republic (London, 1927), R. H. Lutz, The Fall of the German Empire, 7914-

1978 (2 vols., Stanford University, Calif., 1932), and the same author's

Causes of the German Collapse in 1918 (Stanford University, 1934). This last-

named volume contains English translations of important German docu-

ments. Mention should also be made of E. Bevan, German $pcial Democracy

during the. War (New York, 1919), Miles Bouton, And the Kaiser Abdicates

(New Haven, 1921), and Hans Delbruck, Government and the Will of the

People (New York, 1923).



CHAPTER XXXIV

THE REPUBLICAN INTERLUDE

But, oppression by your mock-superiors shaken off, the grand problem yet

remains to solve; that of finding government by your real-superiors. Alas!

how shall we ever learn the solution of that? Thomas Carlylc.

The old German government having collapsed, it became neces-

sary to create a provisional administration. Ebert, the new chan-

cellor, hastily formed an emergency council of six

members drawn from the two branches of the Social- THE NEVV
PROVISIONAL

ist party known as Social Democrats and Independ- GOVERNMENT.

ent Socialists. A proclamation announced that a con-

stitutional convention would be elected to settle the future govern-
ment of the country; meanwhile the council of six commissioners,

under Ebert's leadership, was to manage affairs without a constitu-

tion. It was this provisional government that authorized the signing

of the armistice.

But no sooner had hostilities ended than the council of six found

itself bady divided. The three Social Democrats were content with

the political revolution as an accomplished fact; the

three Independent Socialists regarded the work as only
half completed; they wanted an economic revolution

also. Meanwhile, as in Russia, the organization of workers' and

soldiers' councils went on throughout Germany, and each faction in

the council of six tried to get the support of these bodies. In the end

the Social Democrats succeeded, and the Independents thereupon
withdrew from the government. Their withdrawal was the signal for

Communist disorders which, however, were quickly suppressed.

In the early days of 1919 more than four hundred delegates to a

constitutional convention, or constituent assembly, were elected by
universal suffrage in accordance with the principles of^i ^ ^ A J T* i Al_ THE WEIMAR
proportional representation. And in February they ASSEMBLY.

assembled at Weimar to frame a constitution for the

new German Republic. The delegates met at Weimar for the senti-

mental reason that this city was associated with the real cultural

609
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glories of the.German people, and for the practical reason that in

Berlin their work might be interrupted by Communist demonstrations.

The delegates got to work quickly and appointed a steering com-

mittee to make the draft of a constitution. This committee was so

constituted as to give representation to the various

OF woRK
DS

party groups in the assembly and to the various geo-

graphical divisions of the country. Accordingly, dif-

ferences of political opinion soon developed among its members and

many compromises were found necessary. But in the end, after

much trimming and touching up, a lengthy document (which later

became known as the Weimar constitution) was agreed upon by a

majority of the convention in the summer of 1 91 9. It went into effect

at once, without being submitted to a vote of the German people.
1

At the outset the new constitution was regarded as reasonably

satisfactory by the moderate party groups in Germany, that is, by
all except the Monarchists and Nationalists at one

NATURE OF extreme and by the Independent Socialists and Com-
THE NEW munists at the other. In many ways it was a remark-
CONSTITUTION. '

able production, embodying numerous striking inno-

vations, and as such it evoked the interest of political scientists

throughout the world. A long document, ten times longer than the

Constitution of the United States, the Weimar constitution en-

deavored to combine a new political philosophy with a very old one,

Its framers retained from the old constitution much of its imperial

mechanism while engrafting upon it various institutions of the new

post-war democracy.
2

For example, it continued the federal type of governmental organ-
ization. Powers were divided between the Reich and the states, as

during the imperial regime, but the central govern-

FORxT
DERAL

ment was greatly strengthened.
3 The center of gravity

was shifted from the states to the nation. The number

1 The most prominent figure in the convention, and the one chiefly respon-
sible for the initial draft of the Weimar constitution, was Dr. Hugo Preuss, a

Jewish professor of public law. For the later significance of this racial affiliation

see below, pp. 633-637. His book on the constitution, entitled Urn die Reichsver-

Jassung von Weimar (Berlin, 1924), is of much interest.

2 An English translation may be found in H. L. McBain and Lindsay Rogers,
New Constitutions of Europe (New York, 1922), pp. 167-212.

3 The term Reich has usually been translated into English as empire. That is

not an accurate translation. Deutsches Reich does not mean German Empire, but

German Commonwealth, hence the term is quite consistent with a republican
form of government.
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of states was reduced from twenty-five to eighteen
l and their powers

were so greatly curtailed as to raise the question whether the Weimar
constitution established a federal system in reality or only in form. 2

At any rate the prediction was made that if the government of the

Reich should ever proceed to exercise all the authority vested in it by
the new constitution there would be very little left to the states. And
uo it turned out. State rights in Germany were virtually abolished

before the Weimar constitution went into the discard with them.

The constitution of 1919, although it did not prove to be long-

lived, deserves to have its principal features explained here, for two

reasons. In the first place it embodied the -democratic WHY IT

ideology which surged over most of Europe imme- MERITS STUDY:

diately after the war. It contained all the modern de-
t m

vices of democratic government universal suffrage, DEMOCRATIC

proportional representation, initiative and referen-
IDEOLOGY -

dum, the recall, ministerial responsibility and a bill of rights. It

marked an attempt to transform Germany, at one stroke, from an

imperial autocracy to a democratic republic. And like most ambi-

tious enterprises of this nature it proved abortive because it went

too far and too fast.

fn the second place, the Weimar constitution deserves attention

from the student of government because it is only through a study of

its provisions, weaknesses, and workings that one can

get an understanding of the stepping-stones on which RELATION TO

Hitler rose to power. The Third Reich could not have *"*** GAME
_

i i. i i . f i
AFTER IT.

been established, in its present form at any rate, with-

1 The old empire was made up of twenty-five states (including three free

cities), together with the imperial territory of Alsace-Lorraine which was lost

to France as a result of the war. In 1919 the two small states known as Reuss

(older line) and Reuss (younger line) united into the "People's State of Reuss."

A year later seven states, namely, Reuss, Saxe-Weimar-Eiscnach, Saxe-Alten-

burg, Schwarzberg-Rudolstadt, Schwarzburg-Sonderhausen, Saxe-Meiningen,
and Saxe-Gotha were consolidated into the republic of Thuringia. A portion
of the last-named state (Coburg) was joined with Bavaria. This makes only
fifteen states, namely, Prussia, Bavaria, Saxony, Wurttemberg, Baden, Bruns-

wick, Oldenburg, Anhalt, Thuringia, Hesse, Mecklcnburg-Strelitz, Mecklen-

burg-Schwerin, Lippe, Schaumberg-Lippe, Waldeck, together with the three

Free Cities of Bremen, Hamburg, and Liibeck. To these fifteen, Austria has now
been added.

2 By the provisions of the Weimar constitution the financial powers of the

Reich were so greatly widened as to deprive the states of almost their entire

fiscal autonomy. Presently the state railroads were unified under the control of

the Reich. Thus the urge toward administrative centralization started imme-

diately after the war.
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out the various provocations which engendered nation-wide dis-

content during the republican interlude under the Weimar con-

stitution. This is not to imply that the weak features of this constitu-

tion were the sole inspiration of Hitlerism; but it is probable that

they contributed greatly to the outcome. For the constitution of 1919

provided the German people with a scheme of government under

which a forceful, consistent national policy proved to be impossible.

THE WEIMAR CONSTITUTION

Under the Weimar constitution the chief executive power was

vested in a president, elected by direct vote of the people for a seven-

year term, with no restrictions upon his eligibility to

reelection. Friedrich Ebert, who had been made pro-

visional President, was kept in office until his death in

1925. Then a presidential election was held and Field Marshal Paul

von Hindenburg was chosen to the post. At the expiry of his term in

1932 he was reflected, despite the fact that he was eighty-five years

of age, and he died in office two years later. During the fifteen years

of the republican interlude, therefore, Germany had only two presi-

dents. Provision was made in the constitution for the recall of the

President by popular vote, on the initiative of a two thirds vote in

the Reichstag, but this provision was never used.

As for general powers, the President was given an imposing list,

but his authority was emasculated by a qualifying provision that all

his actions should "require for their validity the coun-

tersignature of the chancellor or the appropriate min-

ister." And this was followed by the stipulation that

by giving such countersignature the chancellor or minister would

assume responsibility to the Reichstag. Thus the constitution sought
to establish the principle of ministerial responsibility as it existed in

the French Republic. Incidentally, in this connection, it may be

mentioned that the Weimar convention borrowed a good deal from

France, but virtually nothing at all from the United States. Many
references to the American plan of republican government were

made on the floor of the convention, but very few of them were

favorable ones.

In addition to such usual executive powers as the right to execute

THE the laws, to make appointments, and to conduct for-

EMERGENCY eign relations, the President was given a special power
J>OWER.

which, with the concurrence of the chancellor, would
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enable him to deal firmly with any grave national emergency.
This extraordinary power was contained in Article 48 of the con-

stitution which provided, in part, as follows:

\

"If public safety and order in the Reich are materially disturbed or

endangered, the President may take the necessary measures to restore

them, and may do this, if need be, by using the armed forces."

Likewise the President was given, by this same article, authority ta

suspend various fundamental rights enumerated in the constitution.

But in all cases he was required to inform the Reichstag of decrees

issued by him under this emergency provision, and the latter could

then abrogate them.

Now the dictatorial possibilities which lurked in this provision

were not fully realized by those who framed it. The intent, of course,

was to provide the chief executive with an emergency power which

would be used only in a grave national crisis, involving danger to the

safety of the Republic. But it did not work out that way. Almost from

the outset Article 48 was utilized by the President and the ministry to

disregard the regular lawmaking bodies and govern the country by
the issue of executive decrees. This was done by conjuring up one

emergency after another. During the six years 1919-1925 over 130

decrees were issued under the terms of Article 48, but during the six

years 1925-1931, when the political situation in Germany became

somewhat more stabilized, fewer than twenty emergency decrees

were issued. In 1930, however, the Bruening ministry put through
its entire financial program by decree, whereupon the Reichstag

passed a resolution demanding abrogation. Bruening then appealed
to President Hindenburg who dissolved the Reichstag and ordered a

new election. In other words the Reichstag found that it could not ex-

ercise its constitutional powers without imperiling its own existence.

The experience of Germany in connection with Article 48 of the

Weimar constitution provides the student of comparative govern-

ment with an illuminating lesson. It demonstrates the A SIGNIFICANT

danger of entrusting any national executive with prae- LESSON FROM

torian powers, even for emergency use. In countries
rr *

where disorders endangering the public safety are likely* to arise

it is obviously desirable that there shall be some competent author-

ity to deal with such situations promptly and decisively, with-

out waiting for the tardy action of legislative bodies. But to

give the chief executive a right to determine when the situation is
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an emergency one, and to act upon his own discretion in dealing

with *
it that is an arrangement which embodies not only the

possibilities of dictatorship but an encouragement to it. The emer-

gency decrees of the German President were thought to be well safe-

guarded because their exercise required the countersignature of the

chancellor; but this restriction proved to be of little avail because the

President could remove one chancellor and install another. And the

latter could countersign the order of removal as well as his own ap-

pointment! Likewise although the President's emergency decrees

could be abrogated by action of the Reichstag, the latter found itself

dissolved when it attempted to enforce its power of abrogation.

At any rate the German Republic presently found itself being gov-

erned largely by one article of the constitution to the disregard of all

the rest. Presidential government, for the most part,GOVERNMENT '

_, _.

BY PRESI- replaced parliamentary government. The German
DENTIAL courts upheld this situation as constitutional by hold-
DECREE. . .

ing that the President and his ministry were the ones

to judge whether or not a serious danger to public safety and order

was present.
1 The general intent of the Weimar constitution was to

lodge the center of political gravity in the Reichstag; the outcome

shifted it to the executive branch of the government.
As for the ministry, which supported the President in carrying on

the government under the emergency clause, its size was not fixed

by the constitution. The -President merely chose a

^^TOTDV chancellor and the chancellor, in turn, selected such
M1ISla 1 K.Y ' *

ministers as he thought desirable. Usually there were

ten or twelve of them. Each took charge of a department finance,

foreign affairs, defense, justice, economic affairs, and so forth. In

addition the ministry as a whole formulated the general policy of the

government and presented measures to the Reichstag for adoption.

The Reichstag, under the provisions of the Weimar constitution,

was composed of members elected for a four-year term by universal

suffrage under a system of proportional representation.

PARU!MENT: For electoral purposes the country was divided into

thirty-five districts, each of which chose one member

REICHSTAG. *OT everv 60,000 votes cast within the district at the

election. Thus the size of the House was not fixed until

1 This met with public approval because internal chaos seemed to be the only
alternative. The composition of the German parliament made the obtaining of

essential legislation virtually impossible.
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after the election had taken place. This procedure represented

an innovation in electoral methods, and like most novelties in

the art of government proved to be unsatisfactory. Its purpose was

to assure every political party, however small, its proportional repre-

sentation in the Reichstag. What it did was to encourage the divi-

sion of the voters into numerous political parties so that no single

party ever obtained a majority of seats in the Reichstag.
1

The system of proportional representation which was used in Ger-

many during the republican regime was not the only feature which

contributed to the relative impotence of this legislative ITS FAILURE

chamber. The Reichstag's own methods of procedure TO FUNCTION
i i i A 11 SUCCESSFULLY

were also, m part, responsible. All important meas-

ures, when presented by the ministry, were not only referred to com-

mittees but were considered by the members at party caucuses.

Frequently two or more party groups met in joint caucus, and this

was especially true of the bloc which supported the ministry for the

time being. Thus it came to pass that most of the Reichstag's deci-

sions were controlled by the action or inaction of party groups and

did not eventuate from an open debate on the floor. Votes in the

House were, in most instances, merely ratifications of what had al-

ready been decided by party combinations behind closed doors.

This method of doing things facilitated political trading and had an

adverse reaction upon the public mind.

The Weimar constitution provided that "national laws are en-

acted by the Reichstag." The concurrence of an upper chamber was

not made necessary, as in Great Britain, France, and

the United States. Yet there was an upper chamber, R
'

EI^RAT
established by the constitution. Known as the Reichs-

rat it was made up of ministerial delegates from the fifteen German

1 As for the detailed procedure, each political party nominated a list of can-

didates for each district, another list of candidates for each of seventeen unions

into which the districts were combined (for the purpose indicated below), and a

national list for the whole country. The voters marked their preferences for lists,

not for individual candidates. Then, when the ballots were counted, each dis-

trict was allotted one seat for every 60,000 polled votes. If the list of the .Social

Democrats received 182,000 -votes in any district, the first three candidates on
that list were declared elected.

But that was only the first step. There would be surplus votes, or fractions of

60.000 left over. So the surplus votes for each party list in two or more districts

were combined for the choice of members from the top of its union list. If, when
so combined, the party's surplus exceeded 60,000 it obtained a member. Finally,
the surplus votes in all the unions were combined in the same way for the choice

of members from the top of the national list.
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states and free cities, roughly according to population.
1 Each of

these sent one or more members of its own state-ministry to represent

it. Thus the members of the Reichsrat were ex officio ambassadors to

Berlin from their own communities. It was as though Iowa were rep-

resented in the Senate of the United States by her own governor,

lieutenant governor, and state treasurer, while New York could send

not only such officials but a dozen others as well. The Reichsrat

was intended to be a federal council, representing the state govern-

ments.

When a measure passed the Reichstag, however, it did not go to

the Reichsrat for concurrence. Instead it was sent directly to the

THE PROCESS President for promulgation. But meanwhile the upper
OF LAW- chamber might by resolution file objections with the
MAKING.

ministry in which case the measure had to be referred

back to the Reichstag for reconsideration. If the latter declined to

reconsider, the President could either withhold the measure from

promulgation indefinitely or submit the issue to the people for deci-

sion at an election. But he was required to either promulgate it or

submit the question to a referendum if the Reichstag, in its recon-

sideration, had stood its ground by a two thirds vote. Thus the

Reichsrat had merely a suspensive veto, which could be overridden

by a two thirds vote of the Reichstag with the President assenting, or

by the people in any case. 2 Provision was also made for a referen-

dum on any law (with certain specified exceptions) if a petition

signed by five per cent of the qualified voters was presented asking

for it.

Two or three other features of government established by the con-

1 It was provided, however, that every German state or city, however small,

should have at least-one representative in the Reichsrat and that no state, how-
ever large, might control more than two fifths of the membership.

2 This curious veto arrangement deserves a place in the museum of discarded

governmental devices. It may be more clearly explained as follows:

When the Reichstag had passed a measure by majority vote, and the Reichsrat

had filed objections to it, the bill went back to the Reichstag and the latter

might then:

(a) amend the bill to meet the objections, in which case it was promulgated
and became a law;

(b) disapprove the Reichsrat's objections by less than a two thirds vote, in

which case the President could refer the issue to the people, or, if he failed

to do this, the bill did not become a law;

(c) disapprove the Reichsrat's objections by a two thirds vote, in which case the

President was required either to promulgate the bill and thus give it effect

as a law, or else refer the issue to the people for their decision.
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stitution of 1919 deserve to be mentioned in passing. One of these is

its bill of rights. In some instances its terminology

seems to have been borrowed almost literally from the FEATURES OF

Constitution of the United States for example, the THE

, ^ , i ,i , ,
CONSTITUTION:

provision that "no ex post facto law shall be passed,

that "private property must not be taken for public use l THE BILL

r i *s i t
^ RIGHTS.

except by authority of law and with just compensa-
tion (angemessene Entschddigung) . The Weimar bill of rights, how-

ever, went farther in some respects than the American. It forbade,

for example, the maintenance of private schools as a substitute for

public schools. It declared that "the house of every German is

his sanctuary and is inviolable" a Teutonic rendition of the

old common-law adage that "an Englishman's house is his

castle."

Freedom of spirit, freedom of the press, freedom of emigration, the

equality of all Germans before the law, these and many other fun-

damental civil liberties were enumerated. Butvin many instances the

heart was taken out of these constitutional guarantees by inserting

the provision that "exceptions may be made by law." It is not to be

assumed, however, that the framers of the German constitution failed

to appreciate the true significance of their action in this regard. They
probably realized full well what they were doing when they provided
that various constitutional rights might be infringed by authority of

law if necessity should arise. Their idea was to enunciate certain

principles which seemed to them to be worthy of observance under

ordinary conditions, but it was not their intention that these prin-

ciples should be absolutely binding upon the national parliament in

all cases whatsoever.

A second feature of the Weimar constitution was its provision for a

series of workers', employers', and economic councils. Wage-earners
and salaried employees were to be organized locally

into workers' councils; these were to choose delegates

to district councils* and the latter, in turn, were to se-

lect representatives in a national workers' council. The employers
were similarly to be organized into district and national associations.

Then the two were to be brought into contact through joint district

councils and a national economic council. Provision was made in the

constitution that when the national ministry prepared any measure

of fundamental importance relating to social or economic policy it

should submit the measure to the national economic council before
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introducing it in the Reichstag. If the bill met with disapproval in

the national economic council it might nevertheless be presented to

the Reichstag and passed by that body. On the other hand the na-

tional economic council could, on its own initiative, prepare the

draft of any such measure and submit it to the Reichstag either

directly or through the ministry.

In 1920 the national economic council was organized on a

provisional basis with over 300 members representing all branches of

HOW THE German economic activity. Great hopes were reposed
COUNCIL PLAN in it by economic reformers but they were not fulfilled.
FUNCTIONED. DUIing the first few years of its existence many impor-
tant projects were submitted to the council by the ministry and

these, in turn, were referred to committees for consideration. Then

they were debated by the council as a whole. But after 1923 the coun-

cil ceased to hold plenary sessions and the committees sent their re-

ports to the ministry direct. Likewise fewer projects of legislation

were submitted to the council and in the end its committees virtu-

ally ceased to function. With the advent of the Hitler government it

became lost in the general economic reorganization.
1

The failure of this experiment with a national economic council

was due to several causes. One was the fact that many members of

REASONS *ke Reichstag obtained seats in the council, thus giving
FOR ITS it a political tinge. The council, in fact, soon showed
FAILURE.

itself divided into party groups and became a sort of

auxiliary Reichstag with the same factional divisions. It would seem

that this must inevitably be the case, for you cannot eliminate poli-

tics from any policy-determining body by merely calling it "eco-

nomic" and providing that its members shall be chosen by industries

rather than by districts. The determination of public policy inevi-

tably becomes a^matter of politics. Another reason may be found in

the extremely difficult problems which were referred to the council

by the ministers. And, finally, the national economic council failed

to gain public confidence because it had no definite economic phi-

losophy. On such questions as government ownership and govern-

ment regulation of business it was badly divided within itself. Some-

thing may also be attributed to the fact that German public opinion,

during the later years of the council's existence, was rapidly losing

1 There is a discussion of the general subject in L. L. Lorwin, Advisory Eco*

nomic Councils (Washington, 1931), and E. Linder, Review of the Economic Councils

in the Different Countries of the World (Geneva, 1932).



THE REPUBLICAN INTERLUDE 619

confidence in deliberative bodies of any sort and was turning its

favor to the principle of leadership.

A third conspicuous feature of the Weimar constitution was the

security which it endeavored to give to the members of the German
civil service. All parties were agreed that this corps of

public employees should have its continuance and its

integrity safeguarded. Accordingly the constitution

provided that the vested rights of public employees should be in-

violable, that they were not to be removed, suspended, or transferred

except in accordance with conditions determined by law, and that

they were to have full liberty to organize like private employees. As

it turned out, this last provision was not altogether a wise one.

Large and influential organizations of German public employees

quickly came into existence and began to make demands on the gov-

ernment for higher pay and more privileges. They claimed, and

sometimes exercised, the right to strike. When economic conditions

in Germany became bad, and government expenditures had to be

reduced, the salaries of public employees were cut and many of them

were discharged. This led to widespread grumbling and much bitter

criticism of the government by its own employees, thus lending sup-

port to a common impression that members of the German civil serv-

ice were not standing loyally by the republic. Step by step the serv-

ice was drawn into politics and when the National Socialist party
came into power under Hitler's leadership (1933) it was given a

drastic reorganization as will later be explained.

Surveying the provisions of the Weimar constitution as a whole one

may venture the suggestion that they were out of joint with the

times. Germany was not quite ready for the thorough-
,. 1-11 SUMMARY.

going parliamentary system which the constitution

sought to establish. Some features of it, moreover, were ill-advised.

The requirement of proportional representation, in a country where

there were already too many political parties, rendered the smooth

working of ministerial responsibility impossible. Article 48, the emer-

gency provision, embodied what proved to be a dangerous delegation

of authority to the executive. When that provision was under dis-

cussion at the Weimar convention only one delegate argued strongly

against it, Dr. Cohn of the Independent Socialist party. His pre-

dictions as to the probable misuse of the emergency power were ful-

filled to the letter. But, most of all, the constitution failed because it

did not provide Germany with the strong government which she
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needed in order to cope with the difficult problems of the post-war

years. These problems, one after another, were of such magnitude
that even the most unified government would have found great diffi-

culty in coping with them.

POLITICS DURING THE REPUBLICAN ERA 1

The first Reichstag election was held in 1 920. At this election the

Social Democrats, who had been the chief party of opposition during
the imperial era, gained the largest number of seats,

about one third of the whole. But the Centrum, or

UNDER THE N Catholic party, also secured a sizable representation,

J!^^^ and so did the People's party which gained large sup-

port from the industrialists and business interests.

Several other parties, ranging from the Nationalists (or extreme

conservatives) on the Right, to the Independent Socialists and

Communists on the Left, had varying degrees of strength in the new

legislative body. The middle groups were in control and by a com-

bination among themselves they undertook to conduct the govern-

ment. But no ministry proved itself able to keep the combination

intact very long. The various difficulties connected with reparations,

taxation, the inflation of the currency, and the French occupation of

German territory proved beyond their power to overcome. The diffi-

culty of keeping jealous party groups combined into a bloc encour-

aged compromise and drifting. Several ministries went into office

and out again during the first few years of the new parliamentary

government.
In May, 1924, a new Reichstag election took place. It had be-

come apparent, during the campaign, that the middle parties, espe-

Yjjg TWO cially the Social Democrats, were losing their hold on
ELECTIONS the country. The Nationalists, with some success, were
OF ! 4:

endeavoring to rouse popular resentment against the

1. THE MAY foreign policy of the government, a policy which in-
ELECTION.

volved compliance with various demands of the

Allied powers. The Communists, at the other extreme, sought to

capitalize the disappointment of the wage-earning classes who
had confidently hoped to get more out of the revolution than they

were obtaining. The general expectation was that both of these

1 For a more detailed survey the reader may be referred to F. Lee Benns,

Ewope Since 1914 (2nd revised edition, New York, 1936), pp. 426-463, or to S.

Neumann, Die dcutsche Parteien; Wesen und Wandel nach dem Kriege (Berlin, 1932).
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extreme wings would gain heavily at the first election of 1924, and

they did gain, but not so heavily as was anticipated. The middle

parties retained control of a majority in the Reichstag but could no

longer muster the two thirds vote of that body which the constitution

required in certain contingencies. It therefore became necessary to

dicker with the Nationalists for their support, and this was. done.

The various measures which became essential under the so-termed

Dawes plan of financial rehabilitation were put through the Reichs-

tag by means of Nationalist votes.

The May election of 1924 left the German political situation in a

state of unstable equilibrium. The extremists were too strong to let

the middle groups control. On the other hand they 2 THE
were not willing to help maintain a coalition except at DECEMBER

a price which the Social Democrats were unwilling to
ELEGTION -

pay. It soon became apparent, therefore, that another appeal to the

country must take place, and in December, 1 924, a hew election was

held. The result of this election did not help matters much, for al-

though the extreme Right and the extreme Left both lost somewhat,
it was not possible to form a middle coalition which could be certain

of a majority in the Reichstag. Ostensibly the Center, Social Demo-

crats, and Democrats included more than half the House, but some

members of the first-named group were too conservative to be relied

upon in any liberal bloc. For a time the country was left without a

ministry altogether, and finally the Right was given a chance to

show what it could do. Early in 1925 a ministry containing four

Nationalists was installed after giving assurance that they would

stand by the republic.

This ministry managed to accomplish a good deal as respects the

solution of foreign problems. It conducted the negotiations which

led to the Locarno Pact and secured Germany's admis-

sion to the League of Nations. But these steps were re- OF
sented by the Nationalists, who withdrew from the

ministry and ultimately forced the rest of it to resign. Then a new

ministry was constituted, once again from the middle parties, with

both Nationalists and Social Democrats left out, but it lasted no

longer than the others had done and in 1927 the Nationalists were

once more taken into the cabinet. In the following year the time for

a general election arrived and at this election the Social Democrats

made considerable gains. It therefore became necessary to take a

chancellor from the ranks of this party and he formed a ministry
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with the aid of the middle groups, thus creating what came to be

known as the Grand Coalition because five parties were represented

in the ministry according to their strength in the Reichstag. High

hopes were entertained for the permanence of this coalition but they
were not fulfilled. The cement was too weak and failed to hold.

In 1930 the Reichstag refused to pass a measure which the chan-

cellor regarded as essential to the financing of the government,

THE MARCH whereupon President Hindenburg dissolved the cham-
OF EVENTS, ber and ordered a new election. This election once
1930-1933. more proved indecisive but it demonstrated that the

National Socialists (Nazis), with Adolf Hitler as their leader, were

gaining strength in the country. This stormy petrel of German poli-

tics had developed such a large following that he became the logical

candidate to oppose Hindenburg when the latter stood for reelection

to the presidency in 1932. The old field marshal was reflected by a

safe margin but his advanced age made it improbable that he would

serve out his second term. Meanwhile successive chancellors (Bruen-

ing, von Papen, and Schleicher) tried to keep the wheels of govern-

ment moving, but without much success. Of these three, Franz von

Papen was President von Hindenburg's personal choice, and having
full presidential backing he proceeded to take strong-arm measures.

By emergency decree he ousted Prussia's state government, barred its

members from their office rooms, and made himself national com-

missioner for Prussia, thus setting an example of rule by force which

his National Socialist successors were not slow to follow. But the

stroke did not avail. Viewed in retrospect it marked the real begin-

ning of the revolution.

Two general elections within a year failed to break the deadlock;

meanwhile the country was growing tired of the perpetual uncer-

THE WEIMAR taintics. As a last resort President Hindenburg opened
REPUBLIC negotiations with Hitler. An offer of the chancellor-
COLLAPSES.

dnip9 with various conditions attached to it, was re-

jected. Then, in January, 1933, it was tendered again and accepted.

This step proved to be one of far-reaching consequence. It quickly

led to the collapse of parliamentary government and ushered in the

Third Reich.

TEXTS OF THE WEIMAR CONSTITUTION. An English translation of the

Weimar constitution, by William B. Munro and Arthur N. Holcombe, is

published by the World Peace Foundation (Boston, 1920). This translation
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is also printed as an appendix in Brunei's book (see below) and in Bouton's

book on the imperial abdication (see above, p. 608). Somewhat different

renditions may be found in H. L. McBain and Lindsay Rogers, The New
Constitutions of Europe (New York, 1922), pp. 167-212, George Young, The

New Germany (New York, 1920), A. Headlam-Morley, The New Democratic

Constitutions of Europe (London, 1926), as well as in the volumes by A. J.

Zurcher and by Blachly and Oatman (see below).

COMMENTARIES. Of commentaries on the new constitution there is an

abundant supply. The most convenient for student use is Karl Pannier,

Die Verfassung des deutschen Reichs vom 11 August, 1919 (in Reclam's Universal

Bibliothek, Leipzig, 1929), but mention should also be made of G. Anschiitz,

Die Verfassung des deutschen Reichs (14th edition, Berlin, 1933), and of volumes

bearing the same title by F. Giese (Berlin, 1931), Fritz Stier-Somlo (3rd edi-

tion, Bonn, 1925), and Otto Buhler (Berlin, 1922). A full bibliography may
be found in F. F. Blachly and M. E. Oatman, The Government and Administra-

tion of Germany (Baltimore, 1928). This volume also contains an English

translation of the Weimar constitution.

Mention should also be made of Rene" Brunei's La constitution allemande du

11 aout, 1919 (Paris, 1921) of which there is an English translation byJoseph
Gollomb (New York, 1922). This book may profitably be studied, side by

side, with Otto Meissner's Das neue Staatsrecht des Reichs und seiner Lander

(Berlin, 1923). Johannes Mattern, Principles of the Constitutional Jurisprudence

of the German National Republic (Baltimore, 1 928) is a useful book, with a good

bibliography, and so is H. Quigley and R. T. Clark, Republican Germany

(London, 1928). Julius Hatschek, Das Reichstaatsrecht (Berlin, 1924) is a

standard treatise on German constitutional law during the Weimar era, and

Robert Hue de Grais, Handbuch der Verfassung und Verwaltung in Preussen und

dem deutschen Reiche (24th edition, Berlin, 1929) is also authoritative.

THE CONSTITUTION IN OPERATION. The practical workings of the Weimar
constitution are discussed at length in H. G. Daniels, The Rise of the German

Republic (London, 1927), Ernst Jackh, The New Germany (London, 1927),

W. H. Dawson, Germany under the Treaty (New York, ,1933), Philipp Scheide-

mann, The Making ofNew Germany, translated by J. E. Mitchell (2 vols., New

York, 1929), Arthur Rosenberg, Geschichte der deutschen Republik (Karlsbad,

1935), P. P. Reinhold, The Economic, Financial and Political State of Germany

since the War (New Haven, 1928), R. T. Clark, The Fall of the German Republic

(London, 1935), A. J. Zurcher, The Experiment with Democracy in Central

Europe (New York, 1933), Elmer Luehr, The New German Republic: The

Reich in Transition (New York, 1929), J. F. Coar, The Old and the New Ger-

many (London, 1924), W. G. de Roussel, Uevolution du pouvoir executif en

Allemagne, 1919-1934 (Paris, 1935), and Herbert Kraus, The Crisis of German

Democracy (Princeton, 1932).

POLITICAL PARTIES, 1918-1933. The ups and downs of the political parties
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during the Weimar interlude are explained in S. Neumann, Die deutsche

Parteien: Wesen und Wandel nach dem Kriegc (Berlin, 1932), L. Bergstrasser,

Geschichte der politischen Parteien in Deutschland (6th edition, Mannheim, 1932),

F. Salomon, Die deutschen Parteiprogramme (new edition by W. Mommsen and

G. Franz, 3 vols., Leipzig, 1931-1932), and Konrad Heiden, History of

National Socialism (New York, 1935).

BIOGRAPHIES AND MEMOIRS. Prince Maximilian of Baden, Memoirs, trans-

lated by W. M. Calder and G. W. H. Sutton (2 vols., New York, 1928),

Friedrich Ebert, Schriften, Auf&ichnungen, Reden (2 vols., Dresden, 1926), R.

Wetterstettin and A. M. K. Watson, Biography of President von Hindenburg

(New York, 1930), G. Schultze-Pfallzer, Hindenburg (New York, 1932)J. W.

Wheeler-Bennett, The Wooden Titan (New York, 1936), R. Olden, Strese-

mann (New York, 1930), and Konrad Heiden, Hitler: A Biography (New

York, 1936).



CHAPTER XXXV
THE THIRD REICH

We must get rid of the last vestiges of democracy, especially of the method*

of voting and making decisions by majority. Adolf Hitler.

Within two years after Adolf Hitler became chancellor the entire

political organization of Germany was changed. The republic was

transformed, by a series of executive decrees, into a A RAPID

dictatorship. On the death of President Hindenburg TRANSFORMA-

in 1934 no successor was chosen. As Reichsfuehrer and

head of the state, Hitler merely absorbed this office. The Weimar
constitution was never definitely abrogated as a whole with another

constitution put in its place. It was simply emasculated, step by step,

as the occasion required. The Third Reich does not rest upon a con-

stitution, for it recognizes no real distinction in effectiveness between

constitutions and laws, or laws and decrees. Meanwhile the Germans
have taken to using a new political chronology. The mediaeval em-

pire is now designated as the First Reich, the period from 1871 to

1918 as the Second Reich, the years from 1918 to 1933 as the Weimar

Republic or Interregnum, and the Hitler regime, since the last-

named date, as the Third Reich.

What form of government has Germany today? Even Germans
find that question a difficult one to answer. The present German

government does not fit into any of the usual classifi-
. -r. 1.111 111,*. INTO WHAT?

nations. It is not monarchical, although the head of

the state is in office for life, with the power to name his own suc-

:essor. It is not republican, for it is the essence of a republic that the

:hief executive shall hold office for a fixed term of years and that

his successor shall be chosen by the people, either directly or

through their representatives. The Third Reich is designated by
Germans as a Fiihrerstaat (leader state), a state based upon the

principle of unquestioned leadership, just as an army is. In this

Form of government all authority comes from above. The Fuehrer

may seek and take advice if he desires, but it is by his own
inherent authority that he promulgates orders with the force of

625
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law, levies taxes, makes war or peace, and determines the manner of

the common life with even greater freedom from restraint than any
mediaeval despot did.

Yet the Third Reich cannot be called a despotism, as the term has

commonly been understood, because the authority of the leader is

AN ostensibly derived from the people. There was a time,

ENNOBLED not so long ago, when the world held the belief that
DEMOCRACY. where the masses of the people were given the right to

choose their form of government there could be no danger of autoc-

racy or dictatorship. They would always vote in favor of democracy
and liberalism. But the developments of the past dozen years in sev-

eral European countries have thrown doubt on this proposition.

Millions of voters have gone to the polls in Germany and have there

given a "manufactured" consent to the extinction of their own per-

sonal liberties.

The German government of today claims to have- the most truly

popular basis of any government in the world, because it was en-

dorsed at the last election by almost ninety-nine-and-nine-tenths of

the voters. But a government which absolutely controls all the agen-

cies of propaganda and tolerates no organized opposition is bound to

win endorsement at the polls. It merely goes to prove, what the

world had not hitherto suspected, that universal suffrage and the

secret ballot can readily be used to enthrone autocracy and destroy

all freedom of political opinion. When Hitler designates his Third

Reich as "the most ennobled form of a modern European democ-

racy," he surely is giving this term a new definition.

THE RISE OF HITLER

Inasmuch as the establishment of the Third Reich in 1933 was the

culmination of a National Socialist movement it is necessary to know

something about the development and activities of
ORIGIN OF
THE NATIONAL this political organization. It began in Bavaria, shortly
SOCIAIJST aftej. the ciose of the World War. Starting with a small
MOVEMENT.

group, chiefly of war veterans, the National Socialist

movement was mainly one of protest against the humiliations of

the Versailles Treaty, the growing menace ofcommunism, the power
of the Jews in Germany, and the extortions of money-lenders in

general.

Among the original members of this group was a young Austrian,

Adolf Hitler, who had served with conspicuous gallantry in the Ger-
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man army during the war. l
By the force of his personality he be-

came the leader of the movement although he was not mx^^g
at that time a German citizen. Like most movements EARLY

of plural protest, this one began to gain adherents,
LEADERSHIP -

especially by reason of Hitler's tireless and effective speechmaking.

Moreover, these were days when conditions in Germany provided

plenty of ammunition for incendiary orators. The humiliations of

the peace treaty with its admission ofwar guilt, the burden of repara-

tions, the miseries which accompanied inflation, and the heavy hand

of the Allied troops in occupation of German territory combined to

furnish fuel for the flames of discontent. People listened readily to

anyone who could suggest a way out of their troubles, the restora-

tion of Germany's prestige as a nation, the repudiation of war guilt,

the end of reparations and sanctions, the elimination of unemploy-

ment, and the substitution of a firm, unified government for the

squabbles and bickerings of Weimar republicanism.

So Hitler gathered followers and in 1923 attracted the attention

of General Ludendorff who had himself become the leader of a

group calling themselves Nationalists. The two joined
*. , , _ , , . , rrs GROWTH.
forces and presently attempted a coup d'etat which

was designed to stampede the country and overthrow the govern-
ment. But it proved to be a sorry fiasco; Hitler and various

others were sent to jail, while the episode became scornfully known
as "the beer-hall Putsch," from the fact that the conspirators had

held their meetings in a Munich restaurant. Hitler did not stay in

custody very long, however, for within a year he was released and

although he was admonished to do no more speechmaking he soon

resumed his political campaigning. With some results, moreover, for

at the election of 1924 his National Socialists captured thirty-two

seats in the Reichstag. From this modest beginning the strength of

the National Socialists (Nazis) grew at the successive elections (but

with occasional setbacks) until the party became the largest single

group in the Reichstag.
2

Meanwhile the National Socialists had provided themselves with

a political platform known as The Twenty-five Points. This program,
which was originally written by one of the group as early as 1 920,

1 For a full account of his activities during and since the war see Konrad

Heiden, Hitler: A Biography (New York, 1936).
2
Although "Nazi" is a polemical slang term in Germany, it has passed into

general use among Americans as the accepted abbreviation for National So-

cialist.
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consisted about equally of denunciations and demands. It de-

THE PARTY'S nounced the peace treaty, the Communists, the Social

ORIGINAL Democrats, the Weimar Republic, and all its works.
PROGRAM.

j^ Demanded t^ < Union of all Germans in one great

Germany" (in other words the absorption of Austria), the abroga-

tion of the Versailles treaty, the return of the German colonies, the

exclusion of Jews from citizenship, the abolition of all income ac-

quired without work, the relief of debtors, the abolition of "slavery

to interest," the confiscation of war profits, the nationalization of all

trusts and business combinations, the distribution of the profits of

large industries, the public ownership of large department stores

(which, by the way, were largely owned by Jews), the prohibition of

child labor, the free education of gifted children, the curbing of

newspapers "which work against the common good," the elimina-

tion of profiteers, the remilitarization of the country, and the creation

of a strong central government with unqualified authority over

every portion of the Reich. 1

Some of these twenty-five points were so vague that an official

commentary was issued to elucidate them, and in 1924 a book by
Hitler entitled Mein Kampf (My Battle) threw addi-

SLCXJANS?
tional light on various phases of the program.

2 These

interpretations made it clear that the Nazi philoso-

phy regarded the Jewish "materialistic spirit" as Germany's chief

bugbear. Through the diffusion of this spirit, it was said, the country
had placed individual aggrandizement ahead of the public welfare,

thus preventing the development of a national solidarity. On the

other hand neither the twenty-five points nor Hitler's interpretation

of them envisaged the abolition of private property or the overthrow

of the capitalistic system. "Within the limits of the general duty to

work incumbent on every German, and subject to the recognition of

the principle of private ownership, every German shall be free to

earn his living in whatever manner he chooses, and free to dispose of

the results of his labor." Private initiative would therefore be fos-

1 This is still the official Nazi program. It may be found in Gottfried Feder,
Hitler's Official Program and Its Fundamental Ideas (London, 1934). This booklet

also explains the various "points" in detail. An English translation likewise is

given in J. K. Pollock and H. J. Heneman, The Hitler Decrees (Ann Arbor, Mich.,

1934), also in W. E. Rappard and others, Source Book on European Governments

(New York, 1937), Part IV, pp. 9-13, and in R. L. Buell, editor, New Govern-

ments in Europe (New York, 1934), pp. 140-144.
* An abridged English translation by E. T. S. Dugdale has been published in

America (Boston, 1933).
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tered in economic life, although "slavery to interest" must be ended

and the productive power of the nation relieved from the burden of

excessive debt charges. Germany^ it was argued, must become a

home for "creative, productive Germans, and not the abiding place

of Jews, Communists, aliens, profiteers, and Social Democrats who

recognize no fatherland."

In the domain of foreign policy the Nazi program had as its pri-

mary objective the liberation of Germany from the political and

economic shackles imposed upon it by burdensome in-
. S-r. , , , . .

FOREIGN
ternational commitments. Hitler and his associates POLICY IN

made forthright demand for a "self-sufficient nation THE HITLER

including all Germans" whether living in Austria,

Poland, Czechoslovakia, or elsewhere. The restoration of the Ger-

man colonies, the abolition of the Polish corridor, the expansion of

German territory to the east (at the expense of Russia), and the

elevation of Germany to a dominating position in Middle Europe,
these were other goals which the Nazis set before the eyes of the

people.

These various objectives, which had become definitely formulated

and interpreted by 1 924, served as a rallying point for an increasing

number of discouraged and disillusioned elements THE PARTY

among the people. Revolution thrives on discontent ORGANIZA-

and can grow in no other soil. Hitler and his fellow
TION:

orators adapted the various points of the program to their audiences,

promising all things to all men with a sublime indifference to con-

sistency. Yet the Nazis did not become a dangerous factor in the Ger-

man political situation until after 1928, because Germany was en-

joying in the middle twenties an interlude of business revival due to

the influx of foreign capital. Meanwhile, however, the party was

perfecting for itself a semi-military organization.

Members were enrolled in divisions, regiments, and

battalions of Storm Troops, the ostensible purpose of which was to

combat the menace of communism. There was also organized a

large group of Schutzstaffeln or bodyguards who accompanied and

protected the, Nazi leaders when they went around the country with

their propaganda. Hitler became recognized not only as the supreme
leader of the Nazi party but as leader of the Storm Troops and other

semi-military organizations which gave him what was in effect a

private army.

Paralleling this military organization there was developed an
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elaborate civilian set-up for the party. At the head of it was the

leader (DerFuhrer) with a cabinet of nineteen members,
2. CIVILIAN.

, r , J !_! r v r
each of whom assumed responsibility for some phase of

Nazi activity. For example, the party cabinet included a chief of staff

of the Storm Troops, a director of the press bureau, a youth leader,

a propaganda director, a business manager, and so on. Then the

country was divided into districts (Gaue), each under the manage-
ment of a district leader. Within every district the party organiza-

tion was divided and subdivided under local leaders right down to the

the Nazi Blockwart, a party official in charge of a single city block.

Finally, there were innumerable "cell organizations," operating in

factories, stores, schools, and among agricultural workers. Ancillary

to this regular party organization were such associations as the league

of Hitler Youth which kept the party ranks recruited from below.

Gradually, in this way, the Nazi network was extended into every

nook and corner of German life. Brown shirts, emblazoned with the

party emblem (the swastika), were in evidence every-
ITS METHODS. ,,.,,,

where. Speakers by the thousand were sent to all parts

of the Reich, protected by squads of Storm Troops, to spread their

gospel. This cost a great deal of money, but every member of the

party paid dues. The campaign funds were also augmented by con-

tributions from many non-Nazis, including large industrialists, who
looked upon the movement as their chief reliance against the spread
of communism. Hitler, moreover, showed himself a master of crowd

psychology. His organization adopted a symbolic ritual and de*

veloped an elaborate military ceremonial (including a new salute)

which encouraged every Nazi to look upon himself as a knight in the

new crusade. 1 All in all the National Socialists, using the two simple

principles of leadership and discipline, brought their party organiza-

tion to a very high degree of efficiency and developed an aggressive-

ness which no other German political party approached.
But neither the compendious generalities of the National Socialist

1 The Nazis also adopted a militant song, the Horst Wessel Song, which has
now become a sort of national anthem for the Third Reich. Its composer, Horst

Wessel, was a University of Berlin student and Storm Troop leader who was
shot by a group of alleged Communists in 1930. One verse of this battle hymn,
(in English translation) runs as follows:

Clear the streets for the brown battalions!
" Out of the way for the Storm Troop men !

Millions with hope see the swastika emblem,
Bread and Freedom are here again.
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program nor the excellences of the party organization would have

availed to place Hitler in power had it not been for ,^^0^ FOR
various other forces which played into his hands. THE NAZI

First among these was the severity of the economic de-
SUCGESS *

pression which began in Germany, as in the rest of the world, during
the years 1929-1930. The years immediately following the close of

the war had been bad enough for the German people, l THE
with the lurid experience of uncontrolled inflation ECONOMIC

which swept away the property of the middle classes
SITUATION -

and disorganized the whole economic life of the country. But the

Weimar Republic weathered the storm and during the middle

twenties seemed to be getting more solidly on its feet.

With the onset of the world-wide depression in 1930, however, the

government could no longer stem the tide of increasing unemploy-
ment or assure to the masses of the people a reasonable standard of

living. Banks began to totter and industries shut down. The country
defaulted its reparation payments. International trade fell off and

the inflow of foreign capital ceased. Although the economic crisis in

itself was hardly worse than it became in the United States during
the early months of 1 933, the immediate effects upon the people were

much more severe because Germany had no reserves to go on. The

monetary inflation which followed the war had wiped out the savings

of the middle classes and the brief prosperity of the later twenties,

itself largely induced by foreign capital, had not been adequate to re-

place them. So the country went rapidly and deep into economic

disorganization. "Work and bread," the Nazi slogan, carried a

strong appeal to the millions who were without jobs.

The existing government seemed utterly unable to deal with this

crisis. It could not, or would not, stem the tide of economic deflation.

In Germany, as in America, the people demanded a/J '

. 2. IMPOTENCE
new deal, but no ministry could keep itself in power OF THE

long enough to give it to them. The democratic forces EXISTING

GOVERNMENT.
which were behind the Weimar Republic had no

leader who could hold them together and capture the imagination of

the people by proclaiming a forthright policy. It is rather significant

that the only figure of national stature connected with the republic

was President von Hindenburg, himself a monarchist at heart, and a

"Wooden Titan" besides. 1

1 See J. W. Wheeler-Bennett's biography of Hindenburg (the best yet pub
lished) entitled The Wooden Titan (New York, 1936).
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Hitler was fond of saying during these years that party was merely

fighting party; the Reichstag was fighting the government, and the

government was fighting the people. Spasmodic attempts to alleviate

the situation by the issue of emergency decrees seemed only to make

matters worse. People will not starve in the name of democracy.
The masses would rather be secure in their daily bread than in their

right to freedom of speech, if they have to make a choice. As between

steady jobs and freedom of the press, they will take the former if

there is no third alternative. Democracy, after all, is a fair-weather

craft. People believe in it when things are going well. But when a

typhoon comes they clamor for strong hands at the helm, and to se-

cure this they seem ready to make almost any sacrifice of political

principles. The history of economic depressions in all countries gives

proof of this.

Another factor which expedited the growth of Hitlerism was the

unsatisfactory character of Germany's foreign relations. Not only

3 THE had the Germans been needlessly humiliated by the

APPEAL TO Treaty of Versailles, being forced to acknowledge the
PATRIOTISM.

entire guilt for the outbreak of the war, but many pro-

visions of the treaty were harshly interpreted by the victors. One
ultimatum from the Allies followed another, each backed up by
threats of penalties. No self-respecting German could be proud of his

country during these years. For the nation which had once been

looked upon as the foremost power in Europe now saw her colonies

taken away, her navy obliged to surrender and be destroyed, her

army reduced to a Reichswehr of 100,000 men, military air forces

prohibited, reparations exacted, her territory cut asunder by the

Polish corridor, a union with Austria outlawed, and some of her most

valuable sources of raw materials (such as the Saar) kept from

her.

Moreover the unwillingness of the Allies to modify the harsh pro-

visions of the Versailles Treaty disillusioned the German people

TO THE about the processes of peaceful diplomacy. The
MARTIAL League of Nations seemed to be providing Germany
SPIRIT. w.

tk no means Of reiief from her international humilia-

tions. Although President Wilson and his fellow liberals at the peace
conference had aroused in the German people a spark of confidence

in peaceful methods of adjusting international disputes, this was ex-

tinguished by the rigidity with which the terms of the treaty were en-

forced. Consequently they listened more readily to Hitler's declara-
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tiori that the only way to get relieffrom the humiliations and burdens

of the "dictated peace" was to rearm the nation and rely once more

on force as the only dependable instrument of international djplo-

macy. Then Germany, the Hitler orators declared, would take what-

ever she needed or desired, irrespective of treaties.

Nor did they omit to impress upon their hearers that although

Germany had won most of the battles she had lost the World War

through "a stab in the back," in other words that the AND T0 THE

army had been betrayed by a government which, at NATIONAL

the time of the armistice, was dominated by Social
RESENTMENT-

Democrats, Catholic Centrists, and parliamentary liberals of other

varieties. It was by the representatives of these political groups that

the bitter terms of the armistice had been accepted and the subse-

quent peace treaty signed. The Weimar Republic, they screamed,

was "a republic of traitors." It had been established, they said, at

the behest of the Allies who wanted Germany to have a weak gov-

ernment. For had not President Wilson insisted upon the demolition

of the Second Reich before even an armistice could be granted? By
way of contrast with all this the Nazi leaders pledged themselves to

rebuild the army, thus facing the outer world with a "phalanx of

steel," to make Germany once more a great naval power, to create an

air force second to none, to repudiate all the limitations placed upon
the Reich by other countries, to sweep the foreign office "with an iron

broom," and to regain for Germany her "rightful place as an equal in

the family of nations." The impact of these appeals upon the na-

tional spirit was overpowering.

THE NAZIS AND THE JEWS
Then there was the capitalizing of anti-Semitic prejudice. Prior to

the World War there had been a certain amount of official discrim-

ination against the Jews in Germany although it never
4 CAPITALIZ.

extended to persons of partial Jewish ancestry. Jews ING THE ANTI-

and part-Jews, as a matter of fact, have never formed p^|
a large element in the population ofmodern Germany . AMONG THE

The estimates vary, and must necessarily be guesswork
PEOPLE -

because there is no accurate way of determining how many Germans
have a slight Jewish dilution of their professed Aryan purity. A lib-

eral estimate, however, would be less than three million "non-

Aryans" in a total population of over sixty-five millions. During the

imperial regime all German Jews had been permitted to exercise all
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the ordinary civil privileges although they were seldom found in the

higher ranks of the military and naval service. They were fairly well

represented in the legal profession, the civil service, the judiciary,

and the universities. It was in the realm of business, however, that

they made the greatest headway. Members of the Jewish race ac-

cumulated a good deal of economic power in pre-war Germany
through their control of banking and credit as well as through the

ownership of large industries, department stores, arid newspapers.

They figured prominently among the captains of industry, the barons

of finance, and the owners of the great journals of information as well

as in the fields of literature, art, music, and public recreation.

The Revolution of 1918, the Weimar constitution, and the new
liberalism gave them still greater scope. This constitution declared

WHY THIS ^ Germans to be "equal before the law," and abol-

FEELINGHAD ished "all privileges and discriminations due to
INCREASED.

birth." Its principal author was a Jew.
1 And imme-

diately after the new organic law went into effect the Jews began to

play an enlarged part in German public life. It was quite natural

that this should happen with the incoming of the new r6gime, for in

a democratic republic it is the lawyers, bankers, merchants, and

newspaper men rather than members of the nobility or large land-

owners who generally take the reins into their hands. Jewish lawyers

became especially prominent in the Progressive party and in the

Social Democratic party during the republican interlude.

It has often been alleged by their Nazi persecutors that German

Jews swarmed into the government service during the era of the

JEWS IN THE Weimar Republic and were responsible for many of

PUBLIC the nation's vicissitudes during these years. And it is

SERVICE.
probably true that there were more Jews on the pub-

lic pay roll in 1 933 than there had been at the close of the war. But

even so, they formed a very small element in the whole service, less

than one per cent. Nor do the figures indicate that members of the

Jewish rce were numerous in the policy-forming branch of the gov-

ernment under the Weimar Republic. More than 250 ministers

served in the various German cabinets between 1918 and 1933, but

of these not more than a dozen were of Jewish or part-Jewish an-

cestry.

In the course of the great inflation, moreover, when fortunes van-

1 Dr. Hugo Preuss. Sec his volume entitled Urn die Reichsverfassung von Weimar

(Berlin, 1924).



THE THIRD REICH 635

ished everywhere, the bankers, industrialists, and merchants natu-

rally fared better than persons with fixed incomes who ^ JEWS
had their savings wiped out. That is what usually DURING THE

occurs during an uncontrolled inflation. And it hap-
INFLATION -

pened that many of these bankers, industrialists, and merchants were

Jews. LeadingJewish bankers and traders had foreign affiliations, as

all bankers and large traders have. For this reason they were alleged

to be in a conspiracy with Germany's neighbors to enforce the pay-

ment of reparations and keep the nation poor. Hitler's oratorical

barrage also directed itself against what he termed theJewish alliance

with communism, as illustrated by Russia where Jews figured prom-

inently among the Soviet leaders.

Now it is a rather significant fact that of all races in history the

Jewish race is the one that has been most frequently persecuted. And
there would seem to be more than one reason for this.oi- , .111-1 WHY THE JEW
Something may be attributed to the inherent capacity is PER-

of the Jewish race, especially in the fields of trade and SECUTED:

finance. The Jew, as a rule, is hard-working, shrewd, (a) THE

thrifty, saves his money, invests it profitably, and ENVY OF

i i-1-ii i_ u OTHERS.
makes two or three shekels grow where one grew be-

fore. In competition with races which do not possess these qualities

the Jews are bound to win$ but on their way to the top they often

leave a trail of envy and resentment behind. Much of the animosity
towards the Jews, at all times in modern history, has not been be-

cause of their Judaism but because of their economic competence.
"And Israel shall be a proverb," wrote one of her prophets, "and a

by-word among all the peoples."

Envy and resentment, however, have not been the only main-

springs of anti-Semitic hostility. The Jews, in the main, do not

spread themselves uniformly into all the vocations and

professions but tend to concentrate into a few of them.

They do not intermarry freely with other races but

keep their racial integrity well guarded. Scattered over the face of

the earth for more than a thousand years, without a homeland, it is

amazing that this race should have so well preserved its solidarity.

By so doing, however, it has rendered its members easy to distinguish

from the mass of the people when any movement for discrimination

arises. The Jew, moreover, tends to be an individualist and an inter-

nationalist. As a rule he is not intellectually docile, as the rank and

file of most other races are; he inclines to think for himself rather than
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to let somebody else do it for him. While he performs his civic duties

with reasonable fidelity, the Jew's patriotism is not of the aggressive

type. And quite naturally he has never reconciled himself to the idea

that Germans, Russians, Spaniards, or any of the other people

among whom he has lived are the salt of the earth. This, of course,

renders him guilty of what the French Jacobins called incivisme, the

offense of not being sufficiently effusive in his enthusiasm for the gov-

ernment under which he happens to live.

Mention may also be made of the fact that when economic dis-

asters overtake any country, with widespread and tragic losses of for-

tune, the Jews seem to fare better than most other

ACCUSATION people. This is partly because of their shrewdness and

OF "SCUT- caution, but it may also be due in part to the long
TUNG THE

schooling which the race has had in the art of finding

a safe haven when trouble impends. Harsh discrimina-

tion in all ages, and in nearly all countries, has naturally developed
in the Jew a certain measure of skill in looking out for himself. The

German Jews were charged with having profiteered during the war,

but if they did they certainly had no dearth of Aryan company in

doing this. It was said that most of the Jews who were called into

service during the war either found ways of escaping this service or

managed to get safe posts, away from the battle-fronts, an allega-

tion which the figures prove to have been without any foundation.

They were assailed for having managed to keep some of their wealth

when others lost it. In fact it was frequently charged by the Hitler

propagandists that they had scuttled the ship by withdrawing capital

from industry and sending it to safety abroad, thus accentuating the

depression at home.

Some of these charges were without foundation, but they were

widely believed and gained adherents to the Nazi cause. And imme-

diately following Hitler's seizure of power the persecu-THE BOYCOTT. . . .

tion began in earnest. First it took the form of a boy-

cott, with the picketing of Jewish stores and offices by Nazi Storm

Troopers. Then followed a decree for the purging of the civil service.

This decree, besides barring all Jews and other "enemies of the

state
9 ' from public employment, contained what has become known

as "the grandmother clause," a provision which extended the dis-

barment to anyone who could be shown to have had Jewish grand-

parents. The civil service decree soon became the model for other

regulations and orders which were intended to harry the Jews out of
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all other positions of responsibility, semi-public and private, through-

out the Reich. Step by step they found themselves virtually excluded

from employment by railroads and banks, from the legal and teach-

ing professions, from journalism, and from an increasing number of

activities vocational, social, and cultural. Even the universities

slammed their doors against Jewish students. Finally, by a decree

based on the Reich citizenship law of 1935 it was provided that "a

Jew cannot be a Reich citizen. He is not allowed to vote in political

affairs; he cannot hold a public office." In the same year a law "for

the protection of German blood and German honor" forbade the in-

termarriage ofJews with citizens of German or kindred stock. Thus

deprived of their citizenship, and of the means whereby they were

earning a livelihood, large numbers of Jews have had to leave Ger-

many and flee as refugees to other countries. Among these are

many of the foremost among the nation's scientists and men of

letters.

But Hitler did not ride into power on the crest of an anti-Semitic

crusade alone. There were numerous classes to whom his compen-
dious program carried an appeal. Small shopkeepers
who felt the keen competition of large department
stores and chain stores lent a willing ear. Landowners WHICH

and houseowners whose property was mortgaged to J^J^^
the banks saw in Hitlerism an avenue of escape from

their interest burdens. This was particularly true of the small farm-

ers, or peasants, who became the principal objective of Hitler's mass

appeal. The promise to abolish interest on mortgages, loans, and all

other forms of indebtedness (a promise which, by the way, the Hitler

government has never carried out) drew a large fraction of the debtor

class into the Nazi ranks.

There were several million German workers out of employment

during the early thirties, moreover, and most of these people, includ-

ing university graduates and other white-collar workers, took at face

value the Nazi promise to give everyone a job. They did not realize

then, as they do now, that many of the jobs would be as "farm help-

ers" or in labor camps, with scythe and spade, pick and shovel. Ger-

man youth, likewise, were captivated by the pledge of a new era in

which their fatherland would have first place among the virile na-

tions of the world. They were also intrigued by the Hitlerite declara-

tion that "it is the duty of the national government to provide the

necessaries of life" and that "a limit shall be set to the immoderate
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amassing of wealth in the hands of individuals." Even the big indus-

trialists turned in many cases to the ideology of national socialism as

the most dependable bulwark against the menace of communism.

Among the twenty-five points there was something for nearly every-

one. It is rather surprising, in fact, that the National Socialist pro-

gram did not completely sweep the country.

Yet when Hitler became chancellor in the early days of 1933 his

party did not possess a majority in the Reichstag. It was therefore

necessary for him to form a coalition ministry, which
THE FINAL
SUCCESS OF he did. But it soon became apparent that he did not
THE NAZI intend to be the head of a coalition government veryMOVEMENT *

long. A dissolution of the Reichstag was promptly de-

creed by President Hindenburg (although he had just refused a dis-

solution to Hitler's predecessor) and a new election was ordered. At

once the Nazi members of the ministry took full control of the prep-

arations for this election, backed by their party organization which

now ramified into every part of the country. In propaganda they

excelled, and their giant propagandist machine was thrown bodily

into the campaign. Hitler's Storm Troopers were inducted into the

police as auxiliaries, so that they virtually controlled the enforce-

ment of law and the maintenance of order during the campaign. A
communist scare of large proportions was artificially created; all

opposition speechmaking and electioneering were eliminated by
Storm Troop pressure; and electoral intimidation became the order

of the day. The outcome of the campaign was made more certain by
the burning of the great Reichstag building in Berlin a short time

before the date set for the balloting. The origin of this conflagration

is still a mystery, but the National Socialist leaders lost no time in

blaming it on their opponents, especially on the Communists. 1 It

gave the government an opportunity to arrest the opposition leaders,

to throttle the press, and to suspend until further notice all the per-

sonal liberty provisions of the Weimar constitution.

The German people went to the polls in March, 1933, with pas-

sions roused to an extreme. But despite their tactics

of wholesale intimidation the National Socialists did

1933, AND THE not manage to secure a majority of the seats in the
ENABLING

Reichstag. By joining with a closely allied group
of Nationalists, however, they were able to control the

1 For an impartial eye-witness account of the London Times correspondent
see Douglas Reed, The Burning of the Reichstag (London, 1934).
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Chamber by a narrow margin.
1 The victory was not clean-cut, but

it sufficed. The newly elected Reichstag met for a single sitting (with

the Communist members excluded) and obediently passed an En-

abling Act which virtually concentrated all political power in Hit-

ler's hands. In addition to the National Socialists the members of the

Catholic Center and of several other groups voted for this act, being

cajoled by assurances which were never fulfilled. They were also in-

fluenced, no doubt, by a speech made to them by Hitler in which he

announced that "the government insists upon the passing of this law

. . . but is equally resolved and ready to meet the announcement of

refusal and thus of resistance."

The first two articles of the Enabling Act deserve to be quoted :

Article I. National laws can be enacted by the Reich ministry as well as in

accordance with the procedure established in the constitution. This applies

also to the laws referred to in Article 85, paragraph 2 [the power to enact

a budget] and in Article 87 [the power to borrow] of the constitution.

Article II. The laws enacted by the Reich ministry may depart from the con-

stitution so far as they do not affect the position of the Upper House [Reichsrat]

and the Reichstag. The powers of the President remain untouched.

These two provisions, it will be noted, conferred upon the ministry,

all the members of which were named by Hitler, the power to enact

laws both inside and outside the constitution. An ad- craEF

ditional article provided that the ministry might also PROVISIONS

make treaties without consulting the legislative cham-
OF THE ACT*

bers. 2 The Enabling Act was valid as an amendment to the Weimar
constitution because it was passed by a two thirds majority in the

Reichstag, but it was an amendment which emasculated the entire

document. At a single stroke the newly elected Reichstag abdicated

its own powers and left the nation with virtually no constitution at

all. Having passed this amazing piece of legislation the Reichstag

adjourned and did not meet again.

ORGANIZATION OF THE THIRD REICH

Then things began to happen with drumfire rapidity. All political

parties in the Reich, with the exception of the Nazis, were forthwith

dissolved. The latter were duly declared to be the only recognized

1 The total Reichstag membership was 647. The National Socialists obtained

288 seats and the Nationalists 52.
2 The text of the Enabling Act is given in W. . Rappard and others, Source

Book on European Governments (New York, 1937), Part IV, pp. 14-15.
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political party. Communists were harried out ot the land. Jfer-

secution of the Jews was begun on a large scale, cul-
THE RAPID . . ... , . . . 7 . ,-
SUCCESSION mmating in their complete loss of citizenship (Septem-
OF RADICAL 5^ 1935). Members of the ministry other than Nazis

were eliminated. The Upper House (Reichsrat) was

abolished in spite of the limitation which had been placed in Arti-

cle II of the Enabling Act. In 1934, on the death of President Hin-

denburg, the powers of the presidency were merged with those of the

chancellor. The office of Fuehrer, which now combines the presi-

dency and chancellorship, was given life tenure. Its incumbent is en-

titled to name his own deputy. And the Enabling Act was widened

to give the ministry the right of enacting new constitutional laws

without restriction whatsoever.

The political structure in the Third Reich has thus been simplified

to a point where it requires no elaborate description. There is no

THE NEW constitution. The head of the government is Der

NATIONAL Fiihrer, president and chancellor combined, appointed
OOVERNMENT.

for life He chooses the ministers who hold office dur-

ing his pleasure and are responsible to him alone. At present the

ministry includes, besides the chancellor, fifteen members. Thirteen

of them are heads of departments, namely, finance, foreign affairs,

interior, defense, economic affairs, food and agriculture, labor, com-

munications and posts, justice, aviation, education, church affairs,

and propaganda. Two others are ministers without portfolio. In

addition there are many boards and commissions appointed by and

responsible to the ministry. The Reichsrat, or Upper House, no

longer exists. But the Reichstag (elected in March, 1936) continues

in being, although it now contains virtually none but National

Socialists because the voters were given no alternative but to vote

Tes or No on a'single slate of candidates submitted to them by the

government. As a body it retains no real function except to hear and

acclaim an occasional address by Herr Hitler.

Organization for the control of economic life in Germany is much
more complicated. This consists of a vast network comprising all

rrsvAsr manner of bureaus, "estates," boards, commissions,
MECHANISM directors, trustees, leaders, inspectors, coordinators,

ECONOMIC an<* what not. In general, all of these are linked up
COORDINA- with one of the regular ministerial departments, such
TION *

as economic affairs, food and agriculture, labor, or

finance, but in some cases they have a very large measure of inde*
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pendence. The elaborate regulations for stimulating production,

fixing prices, distributing labor, and controlling foreign trade arc

framed and enforced by these boards and functionaries, as will be

explained in the next chapter.

During the fourteen years preceding 1933 there was provision foi

the use of the initiative and referendum in Germany. The Nazi gov
ernment has abolished the former and greatly limited TOE
the latter. A referendum or plebiscite may now be REFERENDUM

held only when the ministry orders it. This restriction
PROGEDURE -

has kept the weapon of a popular vote from becoming a danger, while

on the other hand it has afforded Hitler an opportunity to use the

political technique which was so popular with the two Napoleons,

namely, that of doing something dramatic and then calling upon the

people to ratify it.

Under both the imperial constitution and the Weimar constitution

German administration was largely in the hands of a permanent civil

service. This was a well-trained, efficient body the PURGINO
members of which were appointed without reference THE CIVIL

to party service and enjoyed security of tenure. When SERVICE -

the republic was established, immediately after the close of the World

War, its leaders did not turn out of office all those who had served in

subordinate posts under the empire. Practically all were retained in

their old positions; there was no general purging of the service by the

new republican authorities. It is probably true that some members
of the old bureaucracy did not do their best to popularize the new

republic, although complaints on this score were exaggerated.

But the National Socialists, when they came into power, decided

to do differently from their predecessors. One of their first steps was

to promulgate a new civil service law (April, 1933),

which ousted all officeholders of "non-Aryan" descent
"^' Kir riLLi I JC.U.

except those who had served in the war or whose

fathers or sons had been killed in the war. 1 In addition this law pro-

vided for the dismissal or transfer of all officeholders whose political

affiliations were open to criticism or who had at any time "come out

in an offensive manner" against the Nazi movement. These provi-

sions made it possible to dismiss or transfer to a lower post almost

any officeholder, and most of those who could not qualify as bona fide

sympathizers with the Hitler program were gradually eliminated.

1 In 1935 these exempted Jewish officeholders were also eliminated but

allowed to retain their pension rights.
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The law of 1933 has now been superseded by a new civil service law,

promulgated as a "cabinet act" in 1937, which completes the process

of making the bureaucracy an integral part of the totalitarian state. 1

To realize the vast extent of this administrative house-cleaning it

needs to be borne in mind that the German civil service includes not

only what the term implies in America but judges,

school teachers, university professors, and all persons

engaged in certain semi-public enterprises. Provisions

similar to those of the civil service law have also been incorporated

in regulations for admission to the legal profession, the medical pro-

fession, and even the universities. According to the official figures,

however, there are still a good many "non-Aryans" in some of these

professions, but they are gradually being weeded out.

The judicial system has also been considerably reorganized. Since

April, 1935, there have been no state courts in Germany. All courts

JUDICIAL
from hignest to lowest are organs of the national gov-

REORGANIZA- ernment. Under the empire and the republic all the
TION '

regular courts, except the Reichsgericht or supreme

court, were state courts. In a general way the old hierarchy of courts

has been continued, but it has been made uniform and nationalized.

The change has rendered it possible for the government to "purify"

the courts and make sure that all the judges are not lacking in sym-

pathy with the political authorities. On the other hand the German

judiciary has not had its spirit of independence completely crushed

out, as is demonstrated by the way in which persons brought to trial by

government prosecutors have frequently been acquitted by thejudges.

The ordinary courts begin with the Amtsgerichte or local courts

which exercise original jurisdiction, both civil and criminal, in the

general run of cases. Ordinarily a single judge con-

COURTS ducts the proceedings in this local court, but in the

(AMTSGE- ^j^ of serious crimes the judge is assisted by two lay-
RICHTE).

J 7 7

men as assessors or jurymen. These two jurors are

1 As this consolidated civil service law of 1937 contains no fewer than 184
sections a summary of its provisions is hardly practicable here. But in general
the law excludes all non-Aryans from the service and virtually requires every
new entrant to have the endorsement of the local Nazi party organization. Then
it lays down various technical qualifications, provides for life tenure after five

probationary years in certain cases, and devotes many pages to such matters as

salaries, pensions, discipline, hours of work, and the maintenance of "strict

secrecy" within the service. A good account may be found in James K. Pollock

and Alfred V. Boerner, Jr., The German Civil Service Act, published in 1938 by the

Civil Service Assembly of the United States and Canada.
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chosen by lot from the citizenship and are consulted by the judge in

reaching his decision.

Next above these local courts are the district courts (Landgerichtc),

of which there are more than 150 throughout the Reich. Each of

these courts has two sections, one civil and one crim-
, ,n, , . ,. . , , 2. DISTRICT

mal. Each section has a presiding judge and two or COURTS

more associate judges. These courts hear appeals from (LAND-

. .... GERICHTE).
the local courts and also have original jurisdiction in

cases which are beyond the competence of the latter. For the trial of

very serious crimes (those punishable by death or life imprisonment)
there are special jury courts (Schwurgcrichte), established in connec-

tion with the district courts. But these courts do not use juries in the

American sense. Each German jury court has three judges, together

with sixjurymen or assessors chosen by lot. All sit together and deter-

mine the verdict by majority vote. In some instances the district

court has additional sections, beyond those dealing with ordinary
civil and criminal cases, for example, a commercial section to deal

with business controversies.

Then there are the superior courts (Obcrlandesgcrichte), twenty-seven
of them. They serve as courts of appeal, and are divided into sections,

each section having from three to five judges. For the

trial ofpersons accused oftreason a special court known
as the People's Court (Volksgerichthoj) has been estab- (OBER-

lished. Other special courts, known as Sendergerichte, GERICHTE)
have been set up in each superior court district for the

trial of certain specified offenses against the Reich, the people, or the

National Socialist party. A law which was promulgated on July 5,

1935, embodies a novel principle ofjurisprudence in that it empowers
the courts to punish any offense, even though it \s not punishable
under the criminal code, if the court feels that the offense is one that

deserves to be punished "in accordance with a healthy public senti-

ment." Thus far, however, this provision has been very little used,

although it would seem to have large possibilities for oppression.

Finally, there is the supreme court (Reichsgcrtchf). It is an inherit-

ance from the old r6gime. The German supreme court does not sit

in Berlin but at Leipzig. It has about a hundred judges
who sit in sections or "senates" of five or more judges 5^^^
each. The court exercises a final appellate jurisdiction COURT

over all the other courts. Under the Weimar constitu-

tion the supreme judicial court was given power to de-
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clare state laws unconstitutional, but now that the state legislatures

have been abolished such issues no longer arise.

In Germany the distinction between ordinary and administrative

law has long been recognized. Under the Hohenzollern empire and

ADMINIS- during the period of the Weimar Republic the distinc-

TRATIVE tion was fully recognized. Special administrative courts
COURTS.

were maintained for the adjudication of suits brought

by citizens against the government or its officials. The Weimar con-

stitution provided for the creation of a supreme administrative court

(Reichsverwaltungsgcricht) corresponding to the council of state in

France, but this has not yet been done. In a general and somewhat

spasmodic way the Nazi government continues to recognize a dis-

tinction between ordinary and administrative law, and the civil serv-

ice act of 1937 gives public employees certain rights of appeal to the

administrative courts; but the idea that the citizen has legal rights

against his government, with power to enforce these rights in any

court, that idea does not have any place in the political philosophy

of national socialism.

The Third Reich is well provided with special courts, such as labor

courts (Arbeitsgerichte) and courts of social honor (Soziales Ehren-

gerichte) which deal with controversies between em-

ployers and workers. 1 There are three gradations of

these labor tribunals, topped by a supreme labor court.

These courts handle a vast amount of business. Special courts of the

Agricultural Estate and of the Estate of Industry and Trade settle

controversies between members within these organizations.
2 Men-

tion should likewise be made of the health courts (Erbgesundheitsgt-

richte), of which there are more than two hundred scattered through-

out the Reich. ^ Each health court is composed of a judge and two

physicians; they administer the Nazi laws relating to eugenic sterili-

zation.

Not only the courts have been unified, but the police system as

well. Prior to the advent of the Hider regime each of the German
states controlled its own police establishment and they

UNIFICATION usually delegated a portion of this control to the mu-
OF THE nicipalities. Now there is a uniform system throughout

FORCES ^e ent"re Reich, with centralized control and stand-

ardized police procedure. The nation-wide organiza-

1 Sec below, p. 653.

*lbid.> pp. 659,650,



THE THIRD REICH 645

tion is divided into branches such as the Ordnungspoli&i and the

Sichcrheitspoli&i. In addition there is a special body of secret state

police known as the "Gestapo" with the special function of ferreting

out political offenders.

STATE AND LOCAL GOVERNMENT

One of the much-used terms in the lexicon of National Socialism

is Gleichshaltung. The word is not easily translated into English, but

in general it signifies the ordering of all things into the

same groove, the shunting of all cars onto the same "GLEICH-

track, the casting of all metals in the same mould. Our SHALTUNG"
. . . PROCESS.

usual rendition into English is "coordination." Now
it will be recalled that the fifteen German states, under the Weimar

constitution, retained a considerable measure of local self-govern-

ment. Each kept its own executive, legislature, and
STATES

judiciary. But with the advent of the Nazi govern- REPLACED

ment in 1933 the process of coordinating these govern-
BY DISTRIGTS-

ments with the Reich was rapidly pushed forward. By a law which

the complaisant Reichstag enacted (January 30, 1934) on the first

anniversary of Hitler's accession to power, the state legislatures were

abolished, the powers of the states were transferred to the Reich, the

state ministries were made responsible to the national ministry, and

the various states (with the exception of Prussia) were placed under

the administration of national governors. Each state governor

(Staathalter) is appointed by the national ministry on recommenda-

tion of the minister of the interior. Prussian affairs, however, arc

kept under the supervision of the supreme leader, but are directly in

charge of a minister-president appointed by him.

By these arrangements the German states have been "coordi-

nated" with the Reich. Germany has ceased to be a federalism and

has become a thoroughly centralized nation. The
avowed purpose of the Nazi leaders has been to get rid O^HED*
of the state rights and eventually of state bound-

aries, replacing them by national supremacy exercised in artificial

districts (Reichsgaue\ similar to the French departments, but on a

larger scale. A complete system of districting has not been put
into effect, nor has much progress been made in that direction as yet>

although the government has recently reiterated its purpose to carve

the entire Reich into districts averaging between three and four

million inhabitants each.
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Municipal government in Germany has also been coordinated.

Prior to the Nazi revolution each of the German states had its own

WORDINAT- municipal system, and they varied considerably among
ING THE themselves. 1 The new German Municipal Code of

1935, however, provides a uniform.framework for all

of them and lays down certain principles which are intended to en-

sure the full cooperation of the cities in the policy of the Reich. 2 This

code is a comprehensive one, embodying many details of local ad-

ministration. 3 In general, it abolishes the elective city councils and

replaces them by appointive councils having advisory powers only.

The biirgermeisters, who were formerly chosen by the city council,

are now appointed by the Reich's minister of the interior on the

recommendation of the Nazi party's local representative.
4 The

burgermeister, in each city, is assisted by chief executive officers

{Beigeordnete) whom he appoints, but only after receiving the recom-

mendations of the party agent. Biirgermeisters and their chief assist-

ants are chosen for twelve-year terms. Members of the advisory city

council are selected by the local agent of the National Socialist party

in agreement with the burgermeister. While the powers of the coun-

cil are of an advisory character only, the municipal code sets forth a

list of matters on which the council must be consulted by the burger-

meister before a decision is reached by him, but "if the matter does

not admit of delay the burgermeister may proceed without consult-

ing the council."

Other provisions of the municipal code deal in detail with such

matters as local finance and taxation, budgets and budgeting proce-

5TWCT dure, municipal utilities and public works, the man-
NATIONAL agement of municipal property, and the status of city
SUPERVISION.

employees. But every branch of municipal adminis-

tration must be conducted under the supervision of the national au-

thorities. The minister of the interior is designated by the municipal
code as the "highest supervising authority." He or his subordinates,

the national governors, may require any order to be issued, any ex-

1
Roger H. Wells, German Cities (Princeton, 1932), and B. W. Maxwell, Cew-

\emporary Municipal Government of Germany (Baltimore, 1 928).
* Known as the Deutsche Gemeindeordnung, or more briefly, as the D.G.O. The

Dfficial text is published in the Reichsgesttzblatt (1935), I, pp. 49 f.
9 An English translation is published in W. . Rappard and others, Source

Book on European Governments (New York, 1937), Part IV, pp. 34-65.
4 This party representative, after consulting with the advisory city council,

ecommends three candidates for the position of burgermeister and the minister

)f the interior then makes the confirmation from among these three.
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penditure to be made, or any action to be taken by the municipal
authorities. Or they may revoke and annul any action taken by the

local authorities on their own initiative. This complete subordina-

tion of the municipalities to the Reich is provided, the code rather

naively declares, "in order to be sure that their affairs are managed

according to the purposes of the Reich's leadership and in harmony
with the policy of its government."
The provisions of the municipal code do not apply to Berlin. The

capital city has a special regime. Instead of a burgermeister it has a

national commissioner as its chief executive. In ac-
. . . . , r 6ERLIN.

cordance with the Fiihrerpnnzip, or principle of cen-

tralized leadership, all municipal authority is concentrated in this

commissioner, subject to supervision by the minister of the interior.

There are executive officers to assist him, and a nominated council

with advisory powers.

On the changes made by the Third Reich and its present organization

much interesting material will be found in Fritz Morstein Marx, Government

in the Third Reich (2nd edition, New York, 1937), Henri Lichtenberger, The

Third Reich (New York, 1937), R. L. Buell, editor, Governments in Europe

(revised edition, New York, 1937), H. F. Armstrong, Hitler's Reich: The First

Phase (London, 1933), Wickham Steed, The Meaning of Hitlerism (London,

1934), Fritz Ermarth, The New Germany: National Socialist Government in

Theory and in Practice (Washington, 1936), Roy Pascal, The Nazi Dictatorship

(London, 1934), G. Ruhle, Das dritte Reich (Berlin, 1935), A. M. van den

Bruck, Germany's Third Empire (London, 1934), Calvin B. Hoover, Germany
Enters the Third Reich (New York, 1933), H. J. Heneman, The Growth of Exec-

utive Power in Germany (Minneapolis, 1934), Gottfried Feder, Hitler's Official

Program and Its Fundamental Ideas (London, 1934), and Adolf Hitler, My
Battle (Boston, 1933).

The standard German work on constitutional questions in the Third

Reich is Ernst Rudolf Huber, Verfassung (Hamburg, 1937). A monumental

printed collection of the laws and decrees is contained in Werner Hoche, Die

Geset&gebung des Kabinetts Hitler (Berlin, 1933-1937) which has already run

to twenty-three volumes. The more important of the earlier decrees are in-

cluded in J. K. Pollock and H. J. Heneman, The Hitler Decrees (Ann Arbor,

Mich., 1934). Some are also printed in W. E. Rappard and others, Source

Book on European Governments (New York, 1937), Part IV, pp. 9-202, and

various other items are included in N. L. Hill and H. W. Stoke, The Back"

ground of European Governments (New York, 1935), pp. 412-446.

See also the biographical references at the close of Chapter XXXIV.



CHAPTER XXXVI

GERMAN POLICIES AND PROBLEMS

What I do know is that the Germans understand nothing of the spirit of

man.//. G. Wells.

In a previous edition of this book, published a half dozen years ago,

there was a chapter on German political parties and politics. There

GERMAN can be no such chapter now, for there is only one po-
"poLmcs." litical party in the Third Reich, and there is nothing
that can be called party politics in any sense of the term. When an

American talks politics he defends or defames the party in power, as

may suit his own inclinations. The German either praises the Na-

tional Socialist party or he doesn't talk politics at all.

According to the Nazi political philosophy the German Reich

rests on three pillars, people, party, and state. The people (Volk)

T>w >t I? are the raw material out of which the edifice is built,
rJiOri-JC/j

PARTY, AND hence they must be racially pure and undefiled. To at-
STATE.

ta^n tke hig^^ gOOCi Of each individual they must

be welded into a coordinated whole. In all their varied activities

they must be actuated by a common purpose and work in unison

under leadership. The party, on the other hand, has the function of

planning this program of united effort and directing it, while the

state lends the weight of its sovereign authority to the task of putting

all the details of the program into effect. It is the instrument of the

people whose will is expressed through the party. That being the

case, there is room for only one party; no rival parties can be toler-

ated. The National Socialist party has the entire field to itself.

ONLY ONE The law of July, 1933, which gave the Nazi organi-
POLJTICAL zation a monopoly in the arena of German politics is

PARTY NOW.
5rief anci to the point. It contains only two short arti-

cles as follows:

1 . The National Socialist German Workers' party is the only political

party in Germany.
2. Whoever undertakes to maintain the organization of another polit-

ical party, or to form a new political party, is to be punished with im-

prisonment in a penitentiary up to three years. . . .

648
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Thus is accomplished the complete coordination of the party with

the Reich. The party, as such, has become an official branch of the

German government. But unlike the Communist party in Russia

the National Socialist party does not include in its membership only

a small fraction of the German people. On the contrary it now
claims members by the million, a great many of whom joined the

caravan when it was nearing the promised land or after it had ar-

rived. In its earlier stages the regular party organization -admitted

members quite readily, but of late its leaders have been inclined

to close the gates upon the older generation. Recruitment is now
made almost entirely from former Storm Troopers, the Hitler Youth,

and the corresponding Union of German Girls. An "Aryan" pedi-

gree, undiluted back to at least 1800, is an essential of admission.

Organizations controlled by the party, such as the Labor Front, the

Agricultural Estate, the Estate of Industry and Trade, and the

Chamber of Culture have a combined membership which includes

nearly the whole adult German population. The nature and work

of these various organizations will be explained presently.

The headquarters of the National Socialist party are in Munich,
where the movement originated. Its organization, like that of the

government, is based on the principle of "leadership NAZI PARTY
and discipline." Hitler is head of the party, as,he is ORGANIZA-

head of the Reich. But he has delegated most of the
TION *

functions to a deputy leader. There is a party cabinet, with such de-

partments as foreign affairs, defense, justice, propaganda, local gov-

ernment, racial policies, and so on. There are regional, district, and

local organizations, each with its recognized leader and each in

hierarchical subordination. There are recognized party representa-

tives or agents in every German community and they must be con-

sulted by the regular officials on various matters. The party is a cor-

poration at law. Its constitution is determined by its leader. For the

punishment of offenses against party discipline there is a regular lad-

der of party courts, with a supreme court on the top rung. These

courts may impose fines or imprisonment.

ECONOMIC REORGANIZATION: INDUSTRY

National socialism in Germany has undertaken as its goal the

complete refashioning of economic society while retaining the in-

stitutions of private property and capitalism. It is endeavoring to

reconcile these institutions with the totalitarian idea which requires
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that all the activities of the people, whether political, economic, or cul-

THE TO- tural, shall be directly under the control and guidance
TALITARJAN of the state. It envisages a wartime organization of
roEA *

all these activities as a normal, and not merely as an

emergency condition. Nothing can be left to go its own way and fol-

low its own bent, for by so doing it might exert a counter-clockwise

influence on the national solidarity. The government must be the

agency through which all human interests, and not merely a few of

them, are managed. This totalitarian concept provides a key to the

understanding of what the Nazi government has done, during the

past few years, not only in the domains of industry, labor, trade,

agriculture, and finance, but in its extension of control over the

churches, the press, and even the recreational activities of the

people.

The original Nazi program of twenty-five points contained a sub-

stantial number of pledges with respect to industrial reorganization

and attempts have been made to carry some of these

REORGANIZA- into effect. Beginning in 1934 German industry and
TION UNDER commerce have been reorganized into an Estate of In-

dustry and Trade under the ultimate control of the

minister for economic affairs. The groundwork for this organization

was provided by the various industrial associations, chambers of

commerce, and handicraft bodies which already existed in Germany.
All corporations and individual employers engaged in industry or

trade are required to join one of the groups into which the Estate is

divided and each group is further subdivided into sections. Each sec-

tion and each group has a leader who is chosen either directly or in-

directly by the minister for economic affairs. This leader is the repre-

sentative of his. group, even for legal purposes, and provides the

government with a channel through which its direction of industrial

activity can be made effective. But he has nothing to do with

wages, hours, or other matters affecting the relations of employers
and workers. These are handled by shop councils and labor trustees

as will be explained a little later.

These arrangements are in harmony with the Nazi principle of

coordination. Until 1933 German industry was conducted on a basis

of free competition although the government did in-

PRINCIPLE tervene at times to prevent the more obvious evils

ON WHICH IT

tion lessened the waste which free competition often

arising under the competitive system. This interven-
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involves and put an end to some unfair business practices, but oi

course it did not terminate the rivalry between competing industries,

each seeking its own profit and advantage. National socialism has no

place in its philosophy for rivalry between different industrial groups
or between different industrial classes, such as employers and work-

ers. To use a favorite Nazi metaphor they are all soldiers in the same

army of national solidarity. Even as a soldier obeys' his officers be-

cause he realizes that obedience is the only way to victory, so the in-

dustrial army should obey the leaders who direct its efforts to the

common good. Competition and class struggles have no place in

such a scheme of things.

Heading this hierarchy of industrial leaders is the minister for

economic affairs. It was expected in 1934 that the various groups
within the Estate of Industry and Trade would be to a large extent

self-regulating, but the ministry has assumed a steadily increasing

control over all phases of German industrial life. By various forms of

pressure it has compelled industries to merge or to change the nature

of their output, or their processes of production. Factories engaged
in the production of essential supplies have been directed to move

away from frontier locations (where they might be subject to air at-

tacks) and to reestablish themselves in the interior. 1 Industrial cor-

porations have been directed to combine and set up new factories,

particularly for the manufacture of experimental synthetic products,

with heavy losses involved. In 1934 Hitler ridiculed the Soviet idea

of a planned economy and declared that natural selection, with the

survival of the fittest, must be the guiding principle in business. But

it was not long before Germany went Russia one better with her Four

Year Plan which calls for sacrifices from both employers and work-

ers in order that the Reich may be fully rearmed and made more

nearly self-sufficient in that length of time.

This Four Year Plan was inaugurated in 1936. It aims to procure
the coordination of the entire economic resources of the Reich in

such way as to serve a twofold purpose, (1) to expedite
the program of remilitarization, and (2) to render the ^R PLAN

country independent of foreign supplies to such an ex- AND IN-

tent that it can be virtually self-sustaining in time of AUTARCHY.
war. This goal of economic independence is now com-

monly designated as "autarchy." In Germany the Four Year Plan

1 E. C. Donaldson Rawlins, Economic Conditions in Germany (London, 1936);

p. 83.
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involves the curtailment of production along some lines in order that

materials and labor may be available in other directions, for ex-

ample, to produce things which can be sold abroad and thus secure

exchange for the purchase of essential raw materials. "Less butter

and more cannon" is the way in which General Goering has ex-

pressed it. Autarchy is also sought to be achieved, under the Four

Year Plan, by aggressively encouraging the production of synthetic

motor fuel, cotton fibres or "cell wool," artificial rubber or "buna,"

and all sorts of other commodities which, in their natural forms,

would have to be imported. Considerable success has been attained

along these lines but it is not probable that complete self-sufficiency

can be reached with so short a period as the present plan contem-

plates. The cost of these synthetic products, moreover, is higher than

that of the natural commodities and the quality is usually inferior.

LABOR RELATIONS

The Nazi program gave a pledge to reduce unemployment. The

government did not propose to do this, however, by stimulating the

labor unions to collective bargaining, with fewer hours

RELATIONS of labor and more pay. On the contrary one of its first

UNDER THE acts was to get ,-jj of tjie existing labor unions as in-

struments of class warfare. Then a "Law for the Or-

ganization of National Labor" was put into effect (May, 1934).

This law establishes the rights and obligations of both employers and

employees in all business concerns. It forbids labor to organize by
itself and outlaws the right to strike. Likewise it forbids lockouts.

But it also provides that in every business establishment the employer
shall be recognized as the leader (Bertriebsfiihrer) . As leader he is re-

quired (in all industries employing more than twenty persons) to

have a confidential council (Vertrauensrat), chosen annually from

among his workers, to advise on working conditions and help him im-

prove the efficiency of his business. Members of this council are

nominated by the employer as leader, but only in consultation with

the leader of the Nazi "cell" organization among his workers. The
list is then submitted to the workers who may reject any or all of the

names. If an agreement cannot be reached, the workers may appeal
to the labor trustee for their district. These trustees are public offi-

cials, appointed by the minister of labor. Each trustee in his own dis-

trict is immediately responsible for the preservation of industrial

peace and for the promotion of full cooperation between employer
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and employed. He has authority to intervene and adjust wages or

other working conditions when any serious disagreement arises be-

tween the employer and his workmen.

There is also in each district a* "court of social honor," with a regu-

lar judge as chairman together with an employer and a representa-

tive worker as members. These courts hear complaints THE

against employers or employees in cases where the "COURTS OF

public interest, and not merely the immediate interest
HONOR -

of the two parties, is involved. If any employer "exploits his workers

or offends their honor," or if employees "endanger the social peace

by provocative behavior or undue interference with the management
of the industry, or make unfounded complaints to the district labor

trustee," or "if the workers divulge business secrets obtained at

meetings of the confidential council," it is provided that the trustee

may refer the matter "as a breach of social honor" to the court.

Finally, there is a tribunal in Berlin, a supreme economic court of

social honor, which has ultimate jurisdiction in these matters.

When the trade unions were abolished in 1934 the employers'

associations were also dissolved. In place of both there was estab-

lished a new organization, known as the Labor Front

(Arbeitsfront) . Its function is to represent both capital

and labor, including professional men and "white col-

lar" workers. The Labor Front now includes nearly twenty-five mil-

lion members, in other words virtually every German who is an em-

ployer, a professional man, or a worker employed otherwise than in

agriculture. But it is not an organization for the protection of the

workers against their employers. There are no labor organizations in

Germany corresponding to the American Federation of Labor or the

Committee for Industrial Organization. The National Socialist

shop-cell organization (NSBO) is merely a link in the party chain.

In 1935 a decree was issued setting forth a plan for giving em-

ployers and employees equal representation in a series of Labor Front

councils national, regional, district, and local. These

are intended to link the Labor Front with the Estate of "**t
URCH

JTKJSUJL/J&.

Industry and Trade. A department of the Labor Front

organization has also been established to promote "strength through

joy" or bodily stamina through wholesome recreation after work-

hours, and to establish a "just social balance." All the recreational

clubs and athletic associations of the Reich have been brought into

this Kraft durch Freude plan. The eoal is a vacation, with oav, for
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every worker, and facilities for its proper enjoyment. The organiza-

tion also*promotes entertainments, outings, sports, games, every-

thing that may help to make the worker more efficient through a wise

use of his leisure, and incidentally more contented with the new

regime. It has enabled millions of workers to attend theatres, con-

certs, and other entertainments at nominal cost and has also made it

possible for millions to take vacation trips at a minimum expense.

The Labor Front also maintains a "beauty of work" department
which has done much to improve working conditions in German fac-

tories and shops by providing better restrooms, sanitary facilities,

and sport fields, as well as by beautifying factory buildings and

grounds.
Labor conscription was one of Hitler's remedies for unemployment

when he took office, and it has been vigorously applied. Industries

have been put under pressure to employ additional
METHODS OF / / -n- ,

REDUCING workers, whether needed or not. Men have replaced
UNEMPLOY- women in many industries, although women are now
MENT. . . . .

resuming their place in industry and business owing to

a shortage in certain types of labor. Labor service camps have been

established, with regular barracks, and all Aryan men, prior to their

term of military service, have been ordered to work in them. 1 Uni-

versity students and all those desiring to enter certain professions,

young women of well-to-do parents living at home,
2 and various

other categories of youth have been required to spend a designated

period at manual toil as "farm helpers" or in labor camps under the

labor conscription decrees. Young workers by the thousand have

been compelled to give up their jobs to older men, betaking them-

selves to the farms and camps. Many young men have also been

taken into the military and naval service, for the regular armed

forces have been greatly increased, and thousands of other workers

have been given employment in establishments which are fabricating

war vessels, arms, ammunition, airplanes, tanks, and other imple-

ments connected with the rapid rearming of the Reich. 3

Other factors have likewise helped to reduce the ranks of the un-

*A translation of the national service law (June, 1935), and supplementary
orders may be founjd in W. E. Rappard and others, Source Book on European Gov-

ernments (New York, 1937), Part IV, pp. 97-99.
2 Labor service, however, has not been made compulsory for all young women.
1 The armed forces of the Reich now constitute a Wehrmacht in three divisions,

army, air force, and navy. The two years' term of compulsory service ( Wehrpflicht)

has been reestablished.
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employed in the Third Reich. The exodus ofJews, pacifists, aliens,

and other proscribed classes has created something of

a vacuum to be filled by new workers. A gigantic pro- DEVICES.

gram of public works has also absorbed many work-

ers. In addition to the award of public contracts for the building in-

dustry, the construction of roads and waterways, the launching of

reclamation schemes, private activity in all lines has been encour-

aged by subsidies, loans, and tax exemptions. Such industries, for

example, as automobile factories have been stimulated by the aboli-

tion of taxes on private motor cars. Other market-priming measures

have been taken, moreover, such as subsidies to houseowners for re-

pairing their property and marriage loans to young couples for the

purchase of household furnishings. Double earnings, by man and

wife, have been strongly discouraged in order to stretch employment
over as many family units as possible. The migration of labor from

rural areas to the cities, or from one city to another, has been put
under restriction in order to prevent a local surplus of labor any-
where. Workers in certain trades have even been forbidden to leave

one job for another if the local labor office finds that by so doing they

may impair the efficiency of the enterprise with which they have

been connected.

Restrictions upon the free flow of labor are becoming steadily more

comprehensive and more stringent. Farm workers have been warned

(March, 1937) that any attempt to leave the land and STABILIZING

engage in other occupations will be treated as deser- THE LABOR

tion and punished accordingly. Certain areas, includ-
MARKET'

ing Berlin and Hamburg, have been closed to all labor migration.

In order to make the enforcement of these restrictions more man-

ageable every employee earning less than a thousand marks a month

(which includes virtually all of them} is required to carry a labor

passport containing a full recital of his education, his vocational

training, and the various jobs that he has held. When a worker ap-

plies for a new job he must submit this passport to his prospective

employer. And employers in agriculture, as well as in certain indus-

tries, are authorized to withhold passports from workers who leave

their jobs without proper cause. Thus the German Reich is well

started on the road to a complete labor regimentation.

By these and various other governmental actions the number of

unemployed in Germany has been greatly reduced. When Hitler

came into power there were six million persons registered as unem-
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ployed; in 1938 this total had been reduced to considerably less than

a million, most of whom were either unemployables
PRESENT r .

FIGURES OF or persons moving from one job to another. This ap-
UNEMPLOY-

parently striking achievement loses some of its im-
MENT. r

. . . .

pressiveness, however, when it is pointed out that per-

sons in the labor camps or assigned by the authorities as virtually

conscripted farm helpers are no longer counted as unemployed. The
same is also true of various other groups subsidized or supported by
the government. And much of the alleviation has been the result of

government expenditures (for increasing the army, fabricating im-

plements of war, building public works, etc.) which cannot be con-

tinued indefinitely. Nevertheless unemployment has been virtually

eliminated in the Third Reich and there is an actual shortage of labor

in many branches of German industry. The total number of em-

ployed persons when Hitler came into office was less than thirteen

millions; in 1937 this had risen to more than seventeen millions.

Unfortunately this reduction in unemployment has not been ac-

companied by a noticeable rise in wages or in the standard of living.

It has not been the policy of the government *to encour-

THE^WAGE age anv generaj increase in the level of wages paid to

industrial workers, and the labor trustees, who are ap-

pointed by the government, have shared this point of view. The atti-

tude of the Nazi authorities in this matter is dictated by a feeling that

any general rise in the wages of labor at the present juncture would

have three detrimental effects upon their own general program. It

would greatly increase the cost of the government's rearmament

enterprise. In the second place, it would increase the level of prices

in Germany, thereby curtailing exports, stimulating imports, pro-

ducing a more strongly adverse balance of trade and diminishing

Germany's capacity to. buy raw materials abroad during the years

before she attains her goal of autarchy. Finally, in the opinion of tjie

Nazi leaders, it would probably start a vicious circle of inflation

within the Reich. This objection has been very plainly stated by Hit-

ler himself:

Raise wages and you raise prices; then you raise wages again; after a

while we would have to devalue the German mark and cheat the saving

public; then we would have to raise wages again, and so on. Do you
believe that such actions would make the German people happier?

Neither the wage nor the wage rate is of major importance; what matters



GERMAN POLICIES AND PROBLEMS 657

is the total production and the share of it which goes to every participant

in production.

The average yearly earnings of the German worker, stated in

monetary terms, was less than two thousand marks in 1933. It was

still under two thousand marks in 1936. On the other WAGES AND
hand the hours of labor have been lengthened. In the THE COST OF

summer of 1936 more than eighty per cent of the em-
UVING -

ployed workers in Germany were covering a forty-eight hour week or

longer.
1 Meanwhile the amounts deducted from each worker's wages

for taxes, social insurance, dues in the Labor Front, and more or less

involuntary contributions to various other Nazi funds have consider-

ably increased. Together these burdens are said to take about one

fourth of the average worker's earnings.
2 To make matters worse, the

cost of living has risen since Hitler's advent to office, notwithstanding

the government's effort to keep prices down. While the price level

for agricultural products has been permitted to rise somewhat, the

government's policy is to keep all other prices well pegged. To ac-

complish this a Commission of Prices has been appointed, with com-

prehensive power to forbid price advances. But in spite of this the

cost of living has risen more than the government's statistics indicate,

for these figures do not take into account the widespread evasions of

the official price lists, especially in the case of such foodstuffs as are

scarce, nor do they reckon with the deterioration in quality which has

resulted in many cases from the effort to keep prices down.

What, then, has the German worker gained from the new order?

He works longer hours, has gained no appreciable increase in wages,

pays more for what he consumes, and has lost the right THE WORKER S

to strike. On the other hand he has seen unemploy- BALANCE

ment virtually eliminated and jobs provided for every-
SHEET.

one who is able to work. Security for the worker, such as it is,

has been established for the time being. He has been released

from the haunting fear of losing his job. Vacations with pay have be-

come general. Comfortable and attractive small dwellings have been

built under the government's sponsorship for rental at low rates to

workers in industry. A better environment for work has been pro-

1 This estimate was made by the International Labor Office in its bulletin of

Industrial and Labor Information, July 27, 1936.
1John C. deWilde, Social Trends in the Third Reich (Foreign Policy Reports,

Vol. XIII, No. 4, May 1, 1937), p. 50.
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vided and more ample opportunities for a worth-while use of his

leisure hours. Incidentally, as the figures show, he manages to con-

sume a good deal more beer, wine, and tobacco than he did before

Hitler came to the throne.

THE CONTROL OF FOREIGN TRADE

When the Nazi government came into power in 1933 Germany's

exports exceeded her imports by a considerable margin, although the

excess had been reduced by the banking crisis of two

Years previously. The difference provided foreign ex-

change with which to pay German obligations abroad.

But when other countries devalued their currencies, while Germany
did not, exports from the Reich rapidly declined and -imports in-

creased until an unfavorable balance resulted in 1 934. It then became

the policy of the government to discourage imports and to limit them,
as far as possible, to purchases from countries which would agree

to buy an equivalent amount of goods from Germany. Agreements

along this line were negotiated with a number of countries. Prefer-

ence was given to raw materials and when these were imported the

public authorities rationed them to the various industries.

This system of controlling imports has not only been continued but

stiffened. It has gradually forced trade out of natural channels into

purely artificial ones. Germany, during recent years,
CONTROLLING f , . , , r

AND RA- has not been importing largely fr^om
countries where

TIONING
goods could be bought most cheaply but from coun-

IMPORTS. . .,,., , , ,

tries with which quota agreements could be negoti-

ated. Thus cotton importations from the United States have fallen

off, while purchases of Brazilian cotton have increased although the

latter costs rribre and is not of equal quality. German industry has

been considerably hampered by this rigid control and rationing of

imported raw materials. The evils of the system have been accen-

tuated, moreover, by the policy of giving a strong preference to those

materials which have been needed in the manufacture of armaments

and munitions.

In addition to this regimentation of imports, every effort has been

made to secure a favorable balance of trade by stimulating exports.

Liberal subsidies have been granted to exporters on the

J^ORTS
T

theory that such subventions constitute a sort of in-

verted tariff, making good the disparity between Ger-

man and foreign price levels. Funds for these subsidies have been ob-
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tained by levying a tax on German industries based upon the amount

of their domestic sales. The volume of exports has been increased by
the subsidy plan, but the cost is ,very large and some countries have

resented this form of competition in their own markets. Yet Ger-

many is in a situation where she must keep up her export trade, for

she requires a large volume of imports (such as metal ores, oil, wool,

hides, etc.) and the only way to pay for them is by exporting goods of

similar value. The Reich has no adequate gold reserve with which to

liquidate an unfavorable trade balance. All this, while ostensibly a

problem in international economics, is in reality a critical problem of

governmental operation. For the Nazi government, in order to pro-

vide the people with employment, must keep the industries going,

and the industries need raw materials which have to be imported,
and imports have to be paid for unless they can be exploited

out of colonies or other dependent territories. Right here, ac-

cordingly, is a problem which gravely menaces the peace of the

world.

AGRICULTURE

Agriculture has fared better than industry. Among all classes in

Germany the farmers seem to have profited most from the new order.

For the government's policy has been to raise the price THE OOAL QF

level of agricultural products to a parity with those of AUTARCHY IN

industry, and the measures taken for this purpose have
FOODSTUFFS -

been notably successful. German agriculture has been coordinated in

all its branches under the Reichsnahrstand or Agricultural Estate, an

organization which includes in its membership all those who are con-

cerned in the production and distribution of agricultural products.

The organization has a leader at its head, does its work through sec-

tions and regional associations, and has as its principal function the

winning of "the battle of production," in .other words the making
of Germany self-sufficient in fodder, foodstuffs, and various other

products of the soil. It works in close cooperation with the minister of

food and agriculture in the national government. Between them a

complicated, but apparently effective, system of regulating prices and

production is being maintained. A close control is kept over the sup-

ply of farm products and disturbing oscillations in pricesaare thereby

prevented. By means of various offices, all over the country, the

prices paid to farmers, as well as to processors, wholesalers, and re-

tailers of food products are strictly regulated. The Food Estate also
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confiscates the difference between foreign and domestic prices of

agricultural commodities so that the latter level can be maintained

without regard to importations from other countries.

The German farmer has also been benefited by a reduction in in-

terest rates on mortgages. Among Hitler's twenty-five points there

was a pledge to relieve German agriculture from "slavery to inter-

est," but this promise has been redeemed in part only. Interest has

been reduced but not eliminated, and mortgage indebtedness has

been somewhat scaled down. It is estimated that by these measures

the interest-burden on German agriculture has been reduced by
about one fourth. The tax burden on the farmer has also been les-

sened by transferring a portion of it to the industrialist. The wages of

agricultural labor have not appreciably risen and the government
has helped the farmer by sending him subsidized helpers under the

labor conscription plan. All in all, he is better off than he used to be.

And this has been the government's intention, for it looks upon the

agricultural classes as the very foundation of Germany's racial and

economic solidarity.

The Nazi program also made various promises along the line of

land nationalization and the breaking-up of large rural estates, but

LAND TENURE these pledges have not yet been entirely fulfilled. The
AND RESET- government has not ventured to compel the large land-
TLEMENT.

owners, ofwhom there are many in the Reich, to sub-

divide their estates into small farms and sell them. Many large

landed proprietors, however, have voluntarily sold their holdings to

the government which has undertaken resettlement projects upon the

divided lands, especially in East Prussia and Pomerania. On the

other hand, by the provisions of the hereditary farm law (1933) all

farms of less than 300 acres which are capable of supporting a

family have been converted into hereditary farms. About 700,000

farms have been so converted. The purpose is to stabilize agriculture

by keeping farm families on their land, generation after generation,

as in France. On the death of its owner a hereditary farm passes to

his eldest son or nearest male relative, who in turn assumes responsi-

bility for the maintenance and education of his younger brothers and

sisters until they become of age. Hereditary farms cannot be sold,

mortgaged, Divided, or attached for debts. This arrangement has to

a considerable extent placed a damper on speculation in agricultural

land. On the other hand it has made it more difficult for farmers to

obtain credit.
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THE NAZI ATTITUDE TOWARDS PRIVATE PROPERTY

Assurances have been repeatedly given that national socialism has

no intention of abolishing private property or eliminating private

initiative in business. Both are regarded as essential to

maximum production. But both must be placed under

governmental regulation which means that private

property is respected, and private initiative fostered, only to the ex-

tent that the government finds it desirable. Hence the government
has not hesitated to reduce interest rates or to limit profits by decree.

Business corporations are forbidden to pay dividends exceeding a cer-

tain rate; all surplus earnings must be invested in government bonds.

Moreover the taxes on corporations have been raised to a point where

the earning of even a reasonable rate of dividends has become diffi-

cult. While professing adherence to the principle of competition,

moreover, the government has set up monopolies in certain lines of

trade, particularly in those that have to do with imported and ex-

ported commodities. Private property remains in Germany, but un-

der rigid public control. Private initiative remains in industry but

under stringent public regulation.

Socialism has been traditionally defined as a system under which

the agencies of production and distribution are taken over by the

state. But the Nazi brand of socialism is not socialistic

in that sense. The German government since 1933 has OWNERSHIP.

not taken over any of the great industries. It has not

extended the field of government ownership. On the contrary it has

sold to private individuals most of the shares in industries and banks

which were acquired during the era of the Weimar Republic. Large

government holdings in shipyards, machine industries, steel works,

navigation companies, and banks have been sold during the past few

years in order to obtain additional funds for public use. On the other

hand the great iron works, named for General Goering, which were

created during 1 937, represent a substantial venture into the field of

direct government enterprise. For the most part, however, national

socialism does not feel the necessity of having the state own property
in order to control it. The same end, it has been found, can be

reached by a sufficient regulation of private ownership. And if social-

ism ever comes in the United States, it may be hazarded, it will

arrive in that form. "You take my life," said Shylock, "when

you do take the means whereby I live." And you take a
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man's property when you take away all his freedom in the use

of it.

The extensive program ofrearmament, public works, resettlement,

subsidies to industry, encouragement of exports, relief of unemploy-

WHERE THE ment, labor camps, and nation-wide regulation has

MONEY COMES naturally required a vast expenditure of money. To
FROM. some extent these expenditures have been met by in-

creasing taxes, especially on corporation profits and incomes, but in

the main the money has been borrowed. Much of it has been ob-

tained by what virtually amounts to forced loans from the banks as

well as from industries and organizations which happen to have sur-

plus funds available. The resources of savings banks and insurance

companies have been almost entirely mobilized into government
loans. In this way the liquid resources of the German banks and

other credit institutions have become greatly depleted, but the stimu-

lus given to production and incidentally to industrial profits by the

rearmament program during the past few years has provided addi-

tional funds for governmental recapture. It should be pointed out,

moreover, that a good deal of what would ordinarily be government

expenditure is defrayed by ancillary organizations such as the Estate

of Industry and Trade, the Food Estate, and the Labor Front. These

organizations collect and spend at least two billion marks per year in

dues. Funds are also raised by numerous other bodies for public and

semi-public purposes by campaigns which are so intensive as to leave

no one exempt from virtual compulsion.

Forced loans and the steadily increasing levies upon private prop-

erty naturally caused an exodus of capital from Germany. People

having available funds transferred them into foreign
' investments. But the government soon put an end to

this. The exportation of capital has been made se-

verely punishable, the death penalty being prescribed in certain

cases. All foreign securities held hi Germany have been ordered to be

deposited in government banks. If need be, the government can

direct these banks to sell the securities abroad and use the proceeds to

pay for imports ofraw materials. The owners of the securities, in that

event, would be required to take German government bonds in com-

pensation. There is reason to believe, however, that many foreign

securities have been smuggled out of the country chiefly across the

Swiss border and that capital continues to trickle out of the Reich

despite even death-penalty restrictions.
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THE COORDINATION OF THE CHURCHES

According to the totalitarian thepry religion and education, as well

as agriculture and industry, must serve the state and be under its con-

trol. The citizen's soul, as well as his body, must be
THE PLAGE
OF RELI

Freedom of religious belief does not reconcile itself IN THE
TOTALT
STATE.

coordinated into the service of the commonwealth. op
IN

with any form of totalitarianism, Nazi or Fascist, be-
TOTALITARIAN

cause it evokes loyalty to concepts which are above

and beyond the state. It permits men to ally themselves with reli-

gious faiths which glorify peace and human brotherhood, whereas

force, combat, struggle, and race hatred are the watchwords of the

Nazi cause. And in the case of Catholic Christianity it links them to

an ancient church which, from Canossa to Kulturkampf, has never

bowed the knee to Baal.

In Germany before the establishment of the Third Reich there

were about thirty recognized Protestant denominations, and the gov-

ernment was determined that these should be united THE PROT.

into one national church under state supervision. But ESTANT

the various Protestant denominations, as a way of fore-
CHURGHES -

stalling this subordination to the political authorities, combined

themselves into a German evangelical church union and chose their

own bishop to be at its head. This choice, however, did not suit the

government, which turned to a rival group of Nazi Protestants, or-

ganized under the aegis of the National Socialist party, calling itself

German Christians. Prominent in this group was a former army
chaplain, a close friend of Hitler's, and one of his principal advisers

on church matters. This clergyman, Dr. Ludwig Miiller by name,
desired to become the head of German Protestantism .and the gov-

ernment supported his ambition. Between the two organizations a

controversy arose and it was finally decided that the questions at

issue should be decided by vote of the entire church membership. In

the weeks that preceded this referendum the government and the

National Socialist party directed their energies and propaganda in

Dr. Miiller's favor, as a result of which he became Reichsbischof, or

head of the combined Protestant churches.

But this referendum did not settle the issue. Opposition to the new

bishop was organized within the church on various grounds and the

conflict developed into a very bitter one. Attempts were made to

stifle the insurgency by dismissing hundreds of clergymen from their
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pastorates, or even arresting them, but the campaign of repression

did not succeed. Finally matters came to such a pass

UNDER that Hitler himself intervened in characteristic fash-

OOVERNMENT
ion pje deprived Reich Bishop Miiller of all secular

CONTROL.
, , i -r* i i 11.

powers, placed the Protestant churches under direct

state control, appointed to his cabinet a minister for church affairs,

and gave this minister full authority over the church in all matters of

organization and discipline. Thus the evangelical churches of Ger-

many have been subordinated to the government of the Reich, but

they have not accepted this outcome cheerfully and the opposition is

still active. 1 Pastors have gone to jail for the cause and are being re-

garded by the faithful as martyrs.

A similar and not-yet-concluded struggle to coordinate tbe Catho-

lic Church in Germany has also been going on. Not long after it

came into power the Nazi government sought to enter

*nto a concorolat or treaty with the Papal authorities

which would more clearly define the place of the

church in the Reich. And in due course a concordat

was arranged, with concessions on both sides. By its

terms the Catholic Church in Germany was given the same recogni-

tion as the combined Protestant churches, with the same rights and

privileges. Bishops and archbishops were to be named by the Pope,

as formerly, but only after consultation with the German govern-

ment. They and the clergy were to keep themselves aloof from all

political activities. Associations of Catholic laymen and church

schools were to be left alone provided they maintained a similar

aloofness.

But the concordat did not sufficiently coordinate. Controversies

soon arose over the meaning of certain provisions, especially those re-

THE lafing to church schools and to such organizations as

CONTINUING the Young Men's Catholic Association. The Nazi
FRICTION.

leaders were determined that all organizations of

young Catholics should be absorbed into the Hitler Youth, and that

various church schools should be turned into agencies for the indoc-

trination of their pupils with the National Socialist philosophy. All

this led to friction as well as to charges and countercharges of bad

faith. Relations between Berlin and the Vatican became increasingly

1 For a popular account of the struggle see G. N. Shuster, Like a Mighty Army
(New York, 1935), also Paul F. Douglass, God among the Germans (Philadelphia,

1935).
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strained. Today the situation is one of thinly veiled hostility on both

sides. Encyclicals and other church pronouncements have berated

the government, while the latter has retaliated by unearthing vari-

ous scandals in which Catholic clergymen were alleged to be in-

volved, for example, the smuggling of money and securities out of

the country in violation of the law. It is generally believed that

sooner or later, if the Nazis retain their power, the Concordat of 1933

will be abrogated and the Catholic Church coordinated with the

Reich as the other ecclesiastical organizations have been.

THE UNIFICATION OF CULTURE

The coordination of all the cultural organizations and activities of

the Reich has been a primary aim of the Nazi government. The uni-

versities and the schools have been transformed into EDUGATION

agencies for the indoctrination of German youth with AND

the totalitarian philosophy. "If the older generation
SGHOLARSHIP -

cannot get accustomed to us," said Hitler, "we will take their chil-

dren away from them and rear them as needful for the state." There

has been an occasional "pogrom of books," the burning of volumes

and pamphlets that have been written by non-Aryans or that have

been found deficient in a truly nationalist spirit. History and litera-

ture, science and art, have been revamped in their interpretations to

serve this end. Special emphasis is everywhere placed upon the doc-

trine of Nordic superiority and the manifest destiny of the recon-

structed fatherland. Learning and scholarship have been completely
diverted into political channels. Academic freedom has been stigma-
tized as democratic nonsense. Teachers must think as the leader

thinks. Knowledge and liberty of thought have parted com-

pany.
The other agencies of public enlightenment have also had their

efforts "coordinated to a united and organized purpose." There is no

longer a free press in Germany. In 1933 a "ministry
for public enlightenment and propaganda" was estab- ^KMMXY

W

lished by decree and given power "to deal with all

measures of mental influence upon the nation." 1 Save in the most

exceptional instances there is no printed criticism of the Hitler gov-
ernment. The new regime is not yet entirely unified within itself and

accordingly there are factional differences which still find themselves

1 For a translation of this decree sec W. E. Rappard and others, Source Book
on European Governments (New York, 1937), Part IV, pp. 21-23.
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occasionally reflected in the newspapers. The authorities sometimes

inspire critical comments in the newspapers for the purpose of prov-

ing to the world that the German press is free. But while there may
be differences of opinion as to what the Nazi authorities ought to do,

there are none as to their being the right ones to do it. No person can

be employed on a newspaper in an editorial capacity unless he is ap-

proved as acceptable by the Reich ministry,of propaganda. Editors

are required by law to withhold from publication everything which

"tends to weaken the will towards unity of the German nation," in

other words everything which tends to impair the government's com-

plete control of the national life. And newspapers can be suppressed
at any time to prevent "unsound competition," according to the

press decree of April, 1935. This gives the government a life-and-

death power over all of them.

In no way can one more vividly realize the changed conditions in

A LOOK German newspaperdom than by comparing the "free-

BACKWARD. dom of the press dause of the Weimar constitution

with Hitler's pronouncement on this subject. The republican con-

stitution of 1919 provided that:

Every German has the right, within the limits of the general laws, to

express his opinion freely by word, writing, printed matter or picture, or

in any other manner. No circumstance arising out of his work or em-

ployment shall burden him in the exercise of this right, and no one shall

discriminate against him if he makes, use of it.
1

But here is the way in which Hitler puts the matter:

It is of primary interest to the state and nation to keep the people from

falling into the clutches of unscrupulous, ignorant and even malicious

teachers. Therefore it is the state's duty to supervise the education of the

people and prevent any mischief. In particular it must maintain a close

check upon the press, for its influence upon the people is by far the

strongest and most forceful of all, since its activity is not ephemeral but

continuous. Its immense influence results from the uniformity and con-

stant repetition of its teaching. The state must not forget that here, if

anywhere, all means must serve a single end; it must not be misled by

prattle about the so-called "freedom of the press."
2

No meetings for the discussion of public issues are permitted ex-

cept under official supervision. All the channels of public informa-

1 Article 118.
2 Mein KampJ (Munich, 1925), Vol. I, p. 255.
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tion have been brought under the immediate supervision of a
"chamber "of culture" which operates under the min- PROPAGANDA

istry for public enlightenment and propaganda. The AND PUBLIC

radio is controlled by one section of this chamber; mo- MEI^THE"
tion pictures are under the supervision of another. CHAMBER OF

A third section controls all musical entertainments,
CULTURE -

while a fourth keeps a watchful eye on painters and sculptors. Au-
thors of books and pamphlets are also brought under supervision by
a section of this all-embracing organization. The rigid censorship of

newspapers, magazines, radio broadcasting, theatres, motion pic-

tures, books, art exhibits, and even concert halls, is defended on the

ground that "it has become necessary for the combating of trash and

obscenity, as well as to unite creative art in all fields under the leader-

ship of the Reich."

Of course it is difficult for any American to appreciate the vast

moral influence which the Nazi government has been able to exert

through its control of every channel through which the people may
obtain ideas, information, opinions, or enlightenment. And any sign

of recalcitrancy on the part of those who refuse to let their activities

be coordinated, whether inside or outside the government, brings

speedy retribution. Even in dealing with its own friends, when they
are suspected of non-cooperation, the government has been quick
and ruthless. One may recall, as an example, the "blood purge" of

June, 1934, when Herr Hitler took the responsibility for shooting,

without trial, General von Schleicher, a former chancellor, Captain
Ernest Rohm, who had been one of his stanchest friends, and many
others who were thought to be critical of the government's policy.

GERMANY AND THE OUTSIDE WORLD

National socialism in Germany has steadily become less socialist

and more nationalist. The government of the Third Reich is not a

socialist government at all, if one uses the term in its
'

. THE GOALS

customary sense, that is, a government which takes OF NAZI

over and operates the instrumentalities of production
FOREIGN
POLICY.

and distribution. Yet it claims to be socialist, and may
become so in time, for the Labor Front is very influential and its pres-

sure is in that direction. Meanwhile the energies of the government
have been largely concentrated upon the gigantic problem of rearm-

ing the Reich and making it self-sufficient in time ofwar by complet-

ing the Four Year Plan, Its attitude toward the outside world has
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been set forth to some extent in the official Nazi program, but more

elaborately in Hitler's writings and speeches. One of "Germany's
avowed objectives, the absorption of Austria into the Reich, has

already been accomplished. Another is the securing of territory to

the east, at the expense of Russia. If Germany could have the

mineral wealth of the Urals and the agricultural resources of the

Ukraine, as Hitler truculently boasted on one occasion, she would

be able to fulfill her manifest destiny. A third external design is the

abolition of the Polish corridor which now divides Prussia into two

parts, while a fourth is the restoration of the German colonies or the

acquisition of equivalent overseas territory. The reduction of Czech-

oslovakia to the status of a vassal state may be looked upon as the

fifth Hitler objective. In addition the original Nazi program called

for a repudiation of all the burdensome provisions of the peace

treaties, and this repudiation was made in dramatic fashion soon

after Hitler came into office. During the republican era Germany
had been admitted to membership in the League of Nations, but

in 1933 she withdrew and this action was subsequently endorsed by
the German people at the polls.

Nevertheless the German government has repeatedly expressed its

strong desire for the maintenance of European peace. In 1935 Hitler

NAZI PRO- gave to the Reichstag a full exposition of his views on

FESSIONS OF Germany's attitude toward the rest of the world and

*n *kis address he disavowed all imperialist designs.
1

The remilitarization of the Reich, he explained, im-

plied no threat to anyone. It was merely a logical outcome of the fact

that other European countries had failed to disarm as they had

promised to do by the terms of the Versailles Treaty. Germany's re-

armament, according to Hitler, merely restored the equilibrium of

power in Europe which had been upset to her disadvantage as a re-

sult of the World War. The actions of the German government,

however, have not always squared with these professions of peaceful

aspiration. Nazi propaganda has been actively carried on in the

Near East, in South America, even in the United States. An un-

derstanding has been concluded with Japan and it is obviously aimed

against Russia. In cooperation with Italy the German government
has aided the insurgents in Spain. Demands for the restoration of

the former German colonies have been reiterated from various

official sources.

May 21, 1935.
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The Austro-Hungarian empire had been dismembered as the

result of the peace treaties at the close of the World War. From its

ruins, in whole or in part, six new states arose Aus- THE

tria, Hungary, Poland, Czechoslovakia, Yugoslavia, AUSTRIAN

and Roumania. Austria, in her post-war emasculated
ANSGHLUSS -

form, was left with an area smaller than that of Indiana and a pop-
ulation less than that of New York City. This population, however,
was largely German, in contrast to the polyglot racial structure of

the old Austro-Hungarian empire. For twenty years the new state

struggled to maintain a republican form of government which was

considerably reorganized in 1934 but never succeeded in unifying

public sentiment. A strong Nazi movement developed in Austria

after Hitler's accession to power in Germany and the German

government did what it could to encourage this development.

Finally, in the spring of 1938, a demand came from Berlin that the

Austrian Nazis be given important places in the Vienna ministry.

Being too weak to refuse this demand the Austrian government
acceded and at once the new Nazi ministers took not only a share in

the government but control of it. Declaring that civil war in Austria

was imminent they invited German intervention. The German

government quickly responded by sending troops into Austria; the

existing government was abolished and the territory annexed to the

Reich. 1 To endow his actions with a color of legality, Hitler at

once ordered that a plebiscite be held in Austria, and at this popu-
lar election thefait accompli was overwhelmingly ratified. Under the

circumstances the Austrian voters had no alternative.

Austria, as an independent nation, passed off the map of Europe
after having occupied a place there for nearly a thousand years.

The German leaders thereupon proceeded to "coordinate" the

political and economic organization of this new territory with their

own land. A central European axis has been established from the

Baltic to the Mediterranean, from Danzig to Palermo. What Hit-

ler's next move will be, whether in the direction of Czechoslovakia

or elsewhere, it would be folly to predict. Predictions in politics, as

Francis Bacon once said, should be confined to winter talk by the

fireside.

The Treaty of Versailles deprived Germany of all her colonies

1 For a discussion of the events leading up to Austria's absorption see

M. Margaret Ball, Post-War German-Austrian Relations: The Anschluss Movement,
1916-1936 (Stanford University, 1937).



670 GERMANY

without compensation. They were converted for the most part into

THE mandated territories and placed under the administra-

COLONIAL tion of those Allied powers to which the League of Na-
QUESTION. tions chose to entrust them. It should be explained,

perhaps, that instead of actually dividing the spoils of victory among
the victors, the framers of the Versailles Treaty provided that these

territories should be given to the League of Nations and should by
that body be administered through "mandates" given to individual

governments. Each mandatory makes an annual report to the

League.
Under this arrangement the greater portion ofGerman East Africa

was mandated to Great Britain, but a share was placed under Bel-

gian tutelage and a small area was given to Portugal.

BECAME OF German Southwest Africa went under mandate to a
THE OLD British dominion, the Union of South Africa. France
COLONIES. i.i r

obtained a mandate for the greater portion of the

Cameroons, but a smaller part was delegated to British supervision.

A large remaining area was given to France in full ownership. Togo-
land was divided into two portions, one mandated to Great Britain

and the other to France. In the Pacific the former German islands

were apportioned under mandates to Great Britain, Australia, New
Zealand, and Japan.

It is argued that through the loss of her colonies Germany has been

"left with too small a life-space for her population."
l While the

Third Reich is making every effort to extract from its

GERMANY own area what is needed for reasonable economic se-

WANTS THEM
curity, the available resources do not entirely suffice.

Such security might perhaps be obtained by commer-

cial agreements-with other countries, but the growth of economic na-

tionalism throughout the world is making it steadily more difficult to

obtain favorable trade agreements anywhere. And even if such

agreements could be made they might not prove dependable in time

of crisis. So the allotment of colonial space to Germany, it is said,

affords the only permanent and satisfactory solution for existing

difficulties.

The trouble with this solution is, first, that all the former German
colonies put together would not furnish the Third Reich with any
considerable part of her raw material requirements, and, second,

1 See the pamphlet by Dr. Hjalmar Schacht, President of the Reichsbank,

ventitled "Why Germany Requires Colonies" (Berlin, 1936).
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that the restoration of these colonies would entail sacrifices which

the mandate-holding nations and dominions will not THE
make unless they have to do it. The former German DIFFICULTIES

colonies, it is true, do not now belong to them but to
mv LVED -

the League of Nations. On the other hand the present mandatories

realize that if the League goes to pieces the mandated territories will

revert to them. It is conceivable that through negotiations and mu-
tual concessions Germany might be given back some of her former

colonial possessions in the interest of world peace; but the atmos-

phere of Europe will have to clear considerably before this can come
to pass. It is also conceivable, although not probable, that the Nazi

government might press its demand for the restoration of the German
colonies to the point of war, not probable because Germany has

more to gain by keeping on good terms with Great Britain. When
war comes it is likely to have its inception in some other quarter.

There are many issues in Europe more explosive than the German
colonial question.

In conclusion it may be repeated, by way of summary, that two

words provide a key to the cardinal principles on which the totali-

tarian Third Reich is based. The first is Coordination

(Gleichshaltung)\ the second is Leadership (Fuhrer- ^^PHY.
schaft). By the former is meant the constraining of

every human activity into line with the policies of the sovereign au-

thority. It implies the end of competition in social purposes, such as

exists in democratic countries. Party controversies, freedom of in-

dividual belief and opinion, the right to go one's own way, they are

all cancelled out. The unification of all his efforts towards a single

goal is the obligation of every citizen. By leadership is meant the

flow of all authority from the top downwards rather than from the

bottom up. Theodore Roosevelt once said that the difference be-

tween a leader and a boss is that the leader leads and the boss drives.

On that basis the German Fiihrerschqft might be translated into a

shorter and uglier English word than leadership. For it connotes the

idea that power does not emanate from the people but from one who
has arrogated supreme authority to himself with the aid of his party
cohorts. And this idea goes right down the line into all the sub-

divisions of government as well as into agriculture, industry, com-

merce, religion, education, and every other branch of German life.

There is no human activity in the Third Reich which does not have

its leader, and the mission of this leader is not to lead but to drive.
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Under this arrangement the individual citizen becomes a single drop
of oil upon the vast mechanism of state supremacy and unification.

His soul, mind, and will are dissolved into the personality of the state,

of which its leader is the expression. Was it for such that the spirit of

man came into being?
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two recent Foreign Policy Association Reports byJohn C. deWilde entitled

The German Economic Dilemma (March 1, 1937) and Social Trends in the Third

Reich (May 1, 1937), also Hermann Levy, Industrial Germany; a Study of Its

Monopoly Organizations and Their Control by the State (Cambridge, England,

1935), John B. Holt, German Agricultural Policy, 1918-1934 (Chapel Hill,

N. C., 1935), C. S. R. Harris, Germany's Foreign Indebtedness (London, 1935),

H. S. Ellis, German Monetary Theory, 1928-1933 (Cambridge, Mass., 1934),

Vaso Trivanovitch, Economic Development of Germany under National Socialism

(New York, National Industrial Conference Board, 1937), and M. de Saint-

Jean, La politique economique et financiere du Troisihne Reich (Paris, 1936).

The colonial ambitions of the Third Reich are explained in G. K. Johann-
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CHAPTER XXXVII

ITALY AND THE FASCIST REVOLUTION

The relations between the state and the individual are completely reversed

by the fascist doctrine. Instead of the old democratic formula "society for the

individual," we have the new formula "individuals for society." Alfredo Rocco.

Buttressed on the north by the Alps, and ribbed throughout its

course by the Apennines, the kingdom of Italy thrusts itself into the

Mediterranean. Or, to use Petrarch's classic aphorism

. . . il bd paese

che Appennin parte, il mar circonda } FAlpe.

No country in Europe has had a longer and more interesting political

history. It contains two regions which differ widely in their physical

characteristics, namely, the northern or continental re-

gion which includes Lombardy, Piedmont, Tuscany,
and Venetia, and the southern or peninsular division,

which comprises not only Rome and its adjacent territories, but the

old kingdom of Naples and the islands of Sardinia and Sicily. Napo-
leon Bonaparte used to say, "Italy is too long." The entire kingdom

comprises about 90,000 square miles, which is slightly more than the

area ofKansas. But the population of Italy exceeds 42,000,000, which

is more than that of all the American states west of the Mississippi.

The earliest history of this peninsula is known only through the

classic legends. It was then inhabited by a variety of tribes. At some

time prior to 700 B.C. came the founding of Rome and

in due course the sway of this city was extended in all

directions until it eventually spread over most of the

then-known world. Thus Italy became and for several centuries re-

mained a world empire, the center of world culture and civilization.

All roads led to the Eternal City, a proud metropolis with a popula-
tion of over a million.

Then ensued a long period of decline in Roman power and its ulti-

mate collapse in the fifth Qhristian century. The barbarians from the

north came down into Italy, overran it, sacked its cities, wrecked its

government, and turned the land into a desolation. Next followed the

673



674 ITALY

periods of Gothic, Byzantine, Lombard, and Carolingian dopiina-

tion each with its own vicissitudes. Much could be written on the

history of this lurid interval of five centuries from 500 to 1000 A.D.,

but it would not be appropriate here. It is enough to say that bandi-

try and disorder got the upper hand in spite of all that either the civil

or ecclesiastical authorities could do.

With the beginning of the eleventh century signs of a revival ap-

peared. The cities, particularly in the northern part of the peninsula,

ITALY IN THE began once more to grow and flourish. Princes and
LATER MIDDLE dukes, as well as communes and republics, were able

EARLY
ND

to stat>ilize their power in a host of small states and to

MODERN maintain a semblance of discipline although they were
PERIOD.

frequently at war with one another. By the close of the

middle ages the time had become ripe for the welding of these jar-

ring areas into a unified nation; but unhappily no unification was

achieved. On the contrary this civil warfare paved the way for an era

of foreign domination which proved to be long continued. England
and France attained the goal of unity; Italy did not. She remained a

geographical expression down to the later half of the nineteenth cen-

tury. Local jealousies, regionalism, foreign control, and a lack of na-

tional consciousness contributed to make it so.

The beginnings of progress toward the unification of Italy date

from the years 1796-1799 when Napoleon Bonaparte invaded the

THE GENESIS land with his ever-victorious armies and brought the

OF UNIFICA- whole territory under his control. Thereupon, in true
TION '

Napoleonic fashion, he combined many of the small

THE WORK OF states into a Cisalpine Republic, and finally united the
NAPOLEON.

entire peninsula under French tutelage. To. all of it he

extended the Code Napoleon and the French administrative system.

In this way he stamped upon Italian political and legal institutions

an impress which they bear to this day. But this unification of

Italy proved to be brief for it went to pieces when the Napoleonic

empire collapsed. Nevertheless it gave the Italian people a new
vision and revived among them their old consciousness of a com-

mon nationality. Thus it was the rise of a Bonaparte that first

created among the Italians, as among the Germans, a determination

to be united under a government of their own. And, curiously

enough, it was the fall of another Bonaparte (1870) that in both cases

enabled this unification to be consummated.

In 1814-1815 the Congress of Vienna met to realign the bound-
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aries of Europe which the long wars had so rudely disturbed. One
of the most difficult questions confronting the Congress n^y AFTER
was what to do with Italy, and, as it happened, Italy NAPOLEON'S

had no friends at this Congress. Austria, for her own FALL '

advantage and security, desired that Italy should remain disunited

and weak. It was likewise Austria's ambition to dominate all the

Italian states which lay within reach of her own frontier. So Italy

was once more dismembered. Austria recovered Venetia and the

duchy of Milan. Parma, Modena, Tuscany, Naples, and various

other states were placed under foreign rulers. The Pope was con-

firmed in his possession of Rome and the Papal States. The kingdom
of Sardinia, including Savoy and Piedmont (with the addition of

Genoa), was the only one left with an Italian dynasty. Thus Italy

became once again a land of shreds and patches, as it had been before

the Bonapartist invasions.

But the Congress of Vienna, although it rearranged boundaries,

could not stifle the sentiment for unity and independence which had

been aroused among the people. Bonaparte, after his

exile to St. Helena, was enough of a statesman to fore-

see that no fiat of a world-congress would suffice to FOR ITALIAN

keep the various states of Italy from gravitating to- ^S^RDIWA

gether.^ "Italy's unity of language, customs and litera-

ture," he wrote, "must sooner or later bring all her inhabitants under

one government." This prediction was ultimately fulfilled, although
its fulfillment was long delayed. The nationalist sentiment attained

its earliest strength in the kingdom of Sardinia which, as has been

said, included Piedmont and Savoy on the mainland.

No plan of union, however, could hope to be successful unless

based upon liberalism and there was no political liberalism in any

part of Italy during the first half of the nineteenth cen-

tury. Even the kingdom of Sardinia-Piedmont and

Savoy was without a constitution. It was not until

1848 that its king, Charles Albert, granted his people a charter of

political liberties known as the Statutefondamentale . This act of liberal-

ism enraged the Austrians and led to a war which cost Charles Albert

his throne, but his son and successor refused to abrogate the constitu-

tion of 1848 although strong pressure was placed upon him to do so. 1

1 Constitutions were also granted in some of the other states, notably in the

kingdom of Naples; but everywhere except in Sardinia-Piedmont they were
revoked during the years following 1848.
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With Sardinia-Piedmont under a constitutional monarch the way
was cleared for the beginnings of unity. And for the next twenty

years the rise of Italy to nationhood is the story of this

one state
'

s expansion over all the rest. In its earlier

stages the movement had a capable and far-sighted

leader, Count Cavour, who became prime minister of Sardinia-

Piedmont in 1852. He was an ardent nationalist and had in mind for

Italy exactly the same goal that Bismarck sought for Germany ten

years later. Like Bismarck, too, he was convinced that no scheme of

Italian unity would be permitted by Austria. Austria, therefore,

must first be dealt with on the battlefield and ousted from all

share in Italian affairs. But Austria was a great military power
in these days, and it would have been suicidal for Sardinia-

Piedmont to make war on the Hapsburg empire unaided and

alone.

So Cavour proceeded to seek allies among the other European

powers. In 1855 he joined England and France in their joint (Cri-

mean) war against Russia not because Sardinia had
HIS DI- j -, -it.
PLOMACY any direct interest in the question at issue, but be-
AND WARS cause Cavour desired to put France under moral obli-

gations to his own country. By this and other well-

timed diplomatic manoeuvers he finally drew France into a definite

agreement by which Napoleon III undertook to combine with him
in driving Austria from Italian soil. Together the two allies assailed

Austria in 1859, and won victories at Magenta and Solferino; but

before the Austrians had been completely dislodged Napoleon III

weakened and decided to conclude a peace by which only half the

bargain was fulfilled. Lombardy was taken from Austria and joined

with Sardinia-Piedmont, but the Austrians were permitted to keep
Venetia. 1

This demarche on the part of the French was a great disappoint-

ment to Cavour and to all the partisans of Italian unification; but it

did not bring the nationalist movement to an end. On the contrary
it gave new virility to the cause which now aimed at nothing short of

a kingdom unified from tip to toe, with Victor Emmanuel, the king
of Sardinia-Piedmont-Lombardy, as monarch of all Italy. Notable

progress in this direction was made when various small states (Parma,

Modena, and Tuscany) ousted their foreign rulers and declared for

1 In return for French assistance Sardinia-Piedmont was required to hand
over Nice and Savoy to France.
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annexation. Under the leadership of Garibaldi both Naples and

Sicily revolted in 1860, expelled the Bourbon dynasty, GARIBALDI

and voted likewise. In this way the program of unifica- AND THE

tion made headway until it was virtually complete
ANNEXATIONS -

with the exception of Venetia (which Austria retained), and Rome,
with the adjacent Papal States much reduced in size, which were

still under the rule of the Vatican.

Cavour did not live to see the completion of his work, which was

delayed for another decade by reason of various obstacles. Austria

could not be ousted from Venetia by the armies of
THE

Italy alone; it was necessary to wait until the Aus- COMPLETION

trians were in trouble elsewhere. This opportunity
OF UNITY IN

. 1866-1870.
arrived in 1866 and the Italians seized it without hesi-

tation. While the Prussians were overwhelming Austria at Sadowa,
the Italian armies went into Venetia and "redeemed" this portion

of their homeland. They would have annexed Rome and the

Papal States also, had it not been for the intervention of Napoleon
III who now reappeared in Italian politics, this time as the pro-

tector of the Pope's temporal rulership. From 1866 to 1870 a

small French army guarded Rome against the Italians, but in the

latter year it was withdrawn for service in the Franco-Prussian war

and the Italians followed promptly on the heels of the evacuation.

The Italian capital was thereupon transferred from Florence to

Rome. The temporal power of the Papacy came to an end for more

than fifty years, only to be reestablished in a modified form by a new

agreement which was concluded between the Vatican and the Italian

government in 1929. Meanwhile an attempt was made to adjust the

relations between the two by a Law of the Papal Guarantees which

the Italian parliament enacted in 1871 but which the Papacy never

recognized.
l

The expansion of Sardinia-Piedmont into the kingdom of Italy did

not involve the framing of a new constitution. The Statute of 1848

was merely extended, stage by stage, to the annexed THE PRESENT

territories. Ostensibly this constitution still remains in CONSTITUTION

effect, although it has been amended out of all recog-
OF ITALY *

nition during recent years by the Fascist government of Italy. The

process of amendment is so simple that this has not proved difficult.

When the Statuto of 1 848 was proclaimed it contained no provision

1 For a discussion of the Roman question, including the Law of the Guaran-
tees and the Concordat of 1929, see below, pp. 723-729.
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for amendment. This silence was forthwith construed to mean that it

could be virtually amended at any time by merely passing an or-

dinary law. The leaders of the government and the courts have ac-

cepted and acted upon this understanding, namely, that the written

constitution of Italy, like the unwritten constitution of Great Britain,

can be changed by an act of parliament.

For more than sixty years, however, amendments were relatively

infrequent despite the ease with which they could be made. Both

parliamentarians and the people went on the principle

AMENDMENTS that the provisions of the Statute should not be radi-

HAVE BEEN
cally changed except for some urgent reason. Accord-

ingly there developed a general tradition that the

Italian parliament would not pass any law in conflict with the consti-

tution (and hence amending its provisions) until after the issue had

been threshed out in an election campaign and virtually decided by

popular vote.

The Statuto of 1 848 was a very short document, and general in its

terms; consequently a great deal of detail was left to be filled in by

laws, decrees, and usages. With the expansion of the kingdom and the

increased complexity of its government this constitution was natu-

rally much elaborated, but its essential features underwent no great

change from 1848 to 1922. It gave Italy a political system that

seemed at times to be sadly lacking in executive stability,

but there was no serious demand for a thorough overhauling

of the fundamental law until after the close of the World

War.

On the advent to power of Benito Mussolini in 1922, however,

this situation began to undergo rapid and drastic changes. The old

MUSSOLINI ministerial instability disappeared. One dominant
AND THE political party, the Fascist party, went into power and
NEW ORDER.

stayed there. Many essential features of the old con-

stitution were cast off, one after another, until the government of

Italy today bears only a faint resemblance to that of the pre-war

years. The Italian political revolution of the past fifteen years
has been extensive. It has retained the monarchical form of

government but has transformed the basis of parliamentary rep-

resentation, the system of lawmaking, the structure of local ad-

ministration, the relations of church and state, the party system, and
to some extent the administration ofjustice. The Italian government
of today rests upon a new political philosophy.
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ITALIAN POLITICS BEFORE THE FASCIST ERA

In the case of most governments it is appropriate to describe the

political framework first and the party system afterwards, This is be-

cause party organization usually adapts itself to the FASCISM THE
mechanism of government. But in the case of Italy the BASIS OF THE

order has to be reversed, for there the frame of govern-
NEW STATE -

ment has been adapted to the exigencies of the party system. Fascism

is the pivotal fact in contemporary Italian government. It is there-

fore essential, before discussing monarchs, ministers, or parliaments,
to explain what fascism is, how it came upon the scene, and what it

has done to the Italian constitution. This, in turn, necessitates a sur-

vey of Italian political development before, during, and immediately
after the great world conflict.

Modern Italian politics began with the Statuto, although that

document contained no hint that political parties would have any
share in the government. Gavour, who became prime
minister in 1852, was not a strong party man. He was

a liberal with conservative inclinations. During the POLITICIANS

period of his premiership (1852-1861) Cavour built up ^R
RE E

a great body of political followers. They were not held

together by party ties but by personal devotion to him and by their

zeal for the unification of Italy. The great statesman's death in June,

1861, shattered one of these bonds, and with the final occupation of

Rome in 1870 the other went also. Thereupon the country divided

into two camps commonly known as the Right (Conservatives) and

the Left (Liberals). The former drew their chief strength from the

north, the latter from the south. The Right managed to secure the

lion's share of the credit which went with the achievement of Italian

unity and for some years after 1 870 was able to dominate the govern-
ment. But its rule was too reactionary to suit the masses of the people
and in 1876 it was replaced by the Left which was able to hold the

reins of power, without interruption, for twenty years.

During this period there were several prime ministers, for both the

Right and the Left proceeded to split into smaller groups, and al-

though the groups forming the Left were consistently

the stronger they could not stay united behind a single

ministry for any considerable length of time. The most

notable of Italy's prime ministers during the Earlier portion of this

period was Depretis, a shrewd political manipulator who managed to
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get himself counted among the winners after each ministerial crisif.

During the later years of the nineteenth century, especially during

the era 1891-1896, the outstanding figure in Italian politics was

Francesco Crispi, a leader of great vigor and capacity, who unhap-

pily ran into difficulties which were not altogether of his own

making. An Italian military expedition against Abyssinia met with

a serious defeat in 1896 and Crispi was made the scapegoat. With

his.departure from office the parties of the Left surrendered, for the

moment, their long lease of power.

The Right came back to office in 1896, after its long rest in the

shades of opposition, but did not remain in office very long. There

seemed to be no place in Italian politics for avowedly

conservative blocchi as coalitions are called in the

land of the Caesars. So ministries were formed, de-

feated, re-formed, and defeated again. This process continued in

tedious reiteration year after year. Italy rivalled France in her flit-

tings of cabinets in and out. Only one Italian statesman managed to

keep himself consistently to the forefront during these troublesome

times. This was Giovanni Giolitti, foremost among the leaders of the

Left, an opportunist if ever there was one, and a politician of marvel-

lous dexterity in the making of coalitions. Although it is often said

that he never deigned to face any great problem in a statesmanlike

way, nevertheless much of Italy's early social legislation was enacted

under his leadership or with his support. At various times Giolitti

had to meet not only the opposition of the conservative groups but

that of the Socialists as well, for he declined to go as far as the latter

desired. That he was able to do so much is a tribute to his skill in the

handling of politicians. He professed democratic sentiments, but did

not have any fixed political principles and was ready to favor any

party provided that by so doing he could carry on a little longer. Yet

he was marvellously successful in politics. Giolitti held the post of

prime minister during a considerable part of the period 1900-1915,

and when not in power he was usually close to the edge of it.

Meanwhile, a Socialist party had been coming to the front as in the

other countries of Continental Europe. In due course the Socialists

formulated a definite program, with demands for uni-

versa! suffrage, reduction of armaments, tariff reduc-

tion, welfare legislation, and social insurance. By rea-

son of this program, together with the relative impotence of the older

parties, the Socialists made steady gains during the first decade of the
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twentieth century and eventually controlled a substantial group in

the lower chamber of the Italian parliament.
At this juncture (1915) Italy entered the World War. The Social-

ists, for the most part, were opposed to this step, but the governmenl
could not withstand the allurements and compensa-
tions which were held out to Italy in the event of an ^HE*WAR.
Allied victory. She was to have large territorial ac-

quisitions, chiefly at the expense of Austria-Hungary. Italy's part

in the war, however, proved to be extremely burdensome to the na-

tional treasury, and the operations of the Italian army were by nc

means so successful as had been expected.

During the war period the Italian Socialists gave unenthusiastic

support to the government, as in other countries, and took no unfair

advantage of the national emergency, although some

extremists among them were believed at one time to be SOCIALISTS

tampering with the morale of the army. A serious SWINO T0 THE

Italian reverse on the Piave was thought to have been

caused by their pacifist propaganda. At any rate, when the war was

over, the Socialist party emerged with a more radical program, and

some of them, fired by the success of revolutions in Russia and in

Germany, became avowed Communists. At the Socialist Congress oi

1919 the party officially adopted a program of a communist char-

acter and declared its allegiance to the Third (Moscow) Interna-

tional. This program demanded abolition of the capitalistic system

and called for the introduction of soviet rule. IJnder normal condi-

tions a proposal so drastic would not have made a strong appeal tc

the Italian people, but conditions were chaotic and the non-Socialist

parties were unable to offer a united opposition or to agree on a com-

mon program.
The whole country, moreover, was in a disillusioned and resentful

mood because Italy seemed to have profited so little from the war,

The masses of the people had been led to expect large

accessions of territory at the close of the conflict, and NATIONAL

the modest awards made to Italy by the Peace Con- DISILLUSION-

MENT.
ference were a profound disappointment. There was

general expectation that Italy would obtain the whole of the Dalma-

tian coast, together with the control of Albania, thus turning the

Adriatic into an Italian lake. Many Italians also looked for the ac-

quisition of territories in the Near East at the expense of Turkey, and

in Africa at the expense of Germany. But these high hopes were not
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realized and the popular wrath recoiled on those who had taken the

country into the war. To make matters worse, the government faced

huge annual deficits in these immediate post-war years; the currency

depreciated; the cost of living went up; and there was much un-

employment.
The Socialists profited from this widespread disillusionment and

discontent. They now had a group in the Chamber of Deputies large

enouerh to force concessions from the ministry, and
THE RAPID
DRIFT they used their power to the full. Strikes and disorders
TOWARD became more numerous and more serious; but the

hand of the government seemed paralyzed. The So-

cialists, with their Marxist program, were not strong enough to rule

Italy themselves; but they had enough power to prevent anyone else

from doing it effectively. With a divided and vacillating ministry at

the helm the economic situation became steadily worse during 1920.

Agrarian disorders resulted from the confiscation of land by peasants

in the southern part of the country. Workers began to seize factories

and to organize them on the Russian plan. Soviet agents urged the

movement on. For a time it looked as though Italy was on the verge

of becoming a dictatorship of the proletariat; but the more moderate

element in the Socialist party held back and the opportunity was lost.

THE FASCIST REVOLUTION

It was not until after the danger of revolution had passed that

fascism stepped into the breach. The origin of the Fascist! goes back

FASCISM COMES to^ earty ^aYs ^ tne war when Italy was still a neu-

TO THE tral. At that time organizations were formed for the
RESCUE.

purpose of urging the country into the war on the side

of England, France, and Russia -fasci interventisti, they were called.

They were not anti-Socialist except insofar as they blamed the Social-

ists, among others, for Italy's delay in entering the World War. And
when Italy joined the Allies in 1915 the reason for their existence

disappeared. But they kept their association alive, and after the

armistice in 1918 they were reorganized under a new name, /0.ra' di

combattimento, with Benito Mussolini at their head.

This remarkable man was born in 1883, the son of a village black-

MUSSOLINI- smith. He became a school teacher but drifted into

HIS EARLY journalism, and in 1912 became editor of Avanti,

official organ of the Italian Socialist party. As such

he was a revolutionary Socialist. After the World War broke out,
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however, Mussolini began to advocate Italian intervention on the

sides of the Allies. For this the Socialists dismissed him from his

editorship. Thereupon he moved away from his old associates al-

though not from their program. When Italy entered the war he en-

rolled in the ranks and served until he was wounded.

After the war was over, Mussolini issued a call for ex-service men
to join the Union of Combat (fasci di combattimentd) with the idea of

creating an organization strong enough to help in the

solution of Italy's post-war problems. Many of them ZATION OF

responded, and when disorder became widespread in THE BLACK

1920 large numbers of conservative Italians flocked

into the Fascist membership also. From a revolutionary Socialist,

Mussolini thus became leader of the reactionaries. Branches of the

organization were established all over the country. Groups of

younger Fascisti, clad in black shirts, sallied forth to stem the rising

tide of communism. Meanwhile the Giolitti government sat inactive,

letting the two sides fight it out in the streets, which they did with a

good many casualties.

Fascism soon got the upper hand in this guerrilla civil warfare.

The split in the Socialist ranks, the weakness of the government, the

desire of the people for a restoration of law and order,
.

THE
the financing of fascism by the large industrial corpora- ULTIMATUM

tions, these factors contributed to its success. The T0 THE
' GOVERNMENT

organization presently evolved into a political party, AND THE

the Fascist party, with a platform into which a strong
MARGH ON

dose of conservatism had been injected. Those who
had joined it to put down communism now continued their support
in order to see the work of reconstruction completed. Feeling himself

strong enough to issue an ultimatum to the government, Mussolini in

1922 demanded that a new ministry with Fascist representation be

placed in power or a general election held. While the government
was trying to make up its mind, the call went forth for a Fascist

march on Rome. From all corners of the kingdom, in response to

Mussolini's summons, the black shirts converged upon the Eternal

City and demanded that governmental authority be surrendered

into their hands.

The ministry capitulated. Mussolini was installed as prime minis-

ter with a coalition cabinet of his own choosing. Then he warned the

Chamber of Deputies that if it did not support the new administration

it-would be dissolved. The Chamber hastened t;o do as it was bidden.
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It gave assent to the measures laid before it, notably to the electoral

law of 1923. For the first time in fifty years Italy
MUSSOLINI . ....,.-
BECOMES was under the rule of a prime minister who did not
PRIME have to placate any element among the deputies. Then
MINISTER.

,
_ . _

,
. .

ensued a gradual revamping of the whole govern-

ment. With a stern hand Mussolini proceeded to cut down govern-

mental expenses and to balance the budget. He dismissed public

officials in large numbers but replaced them, in many cases, with

trusted Fascists. Nor did he scruple to crush opposition and stifle

criticism wherever they showed themselves. From the outset he used

the whole power of the government to curb the opposition press and

to liquidate what was left of communist leadership.

Then Mussolini proceeded to secure a Chamber of Deputies that

could be counted upon to give no trouble at critical moments. Under

THE NEW the provisions of a new electoral law (1923) it was ar-

ELECTORAL ranged that the people should vote for parties, not for
LAW (1923). candidates. The ballots were to contain party symbols,

not names, and the voters were merely to choose between these sym-
bols. Then, when the votes in the whole kingdom were counted, the

party obtaining the largest vote was to receive two thirds of all the

seats in the Chamber, the successful candidates to be taken in order

from a list previously prepared by the party. The minority parties

were to have seats allotted to them in proportion to the number of

votes polled. The idea was to make sure that some one political party
would be assured of a safe majority in the Chamber, thus putting an

end to bloc government and ministerial instability.

The new electoral law received its first test at a general election in

1924. The Fascist party, as was intended, stood highest at the polls

and secured two thirds of the seats under this systemAND *1'HR

GENERAL of "unproportional representation." But the other
ELECTION or

parties, Liberals and Socialists, formed a vigorous

minority, and their criticism of the government on the

floor of the Chamber sometimes became more outspoken than the

Fascist leaders felt inclined to tolerate. Repressive measures were

used to silence them. A prominent Socialist deputy, Matteotti, was

abducted and "taken for a ride" in orthodox Chicago fashion. The
affair created a great commotion and the non-Fascist members of the

Chamber (known as the Aventine bloc) withdrew from its sessions.

But no attempt was made to coax them back; the Chamber went

along with its work as a virtually undiluted Fascist body. For a time
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Mussolini took most of the ministerial posts for himself; then when his

political reforms had been accomplished he distributed some of them

among his chief lieutenants, retaining for himself the posts of prime
minister (head of the government) and several other portfolios.

THE CORPORATIVE STATE

With full political power placed in their hands, the Fascists now

proceeded to transform Italy into a "corporative" state. It was part

of their program, adopted in 1922, that the economic A CORPORA.

organization of the country should be reconstructed. TIVE STATE

While retaining the capitalistic system and the institu-
ESTABLISHED -

tion of private property, this program provided for the establishment

of "corporations" which would bring employers and workers to-

gether, thus manifesting the national solidarity and increasing the

productive capacity of the nation. Immediately after Mussolini's

advent to power, therefore, the government proceeded to break up
the Italian trade unions which were under Socialist domination. In

their place "syndicates" of workers were organized under Fascist

leadership. Similar organizations were developed among employers
and professional men. Ultimately the two were brought together,

through their respective representatives, in bodies known as cor-

porations.

This general arrangement was developed in detail, regularized and

given a firm legal basis by the Charter of Labor (1927), a famous

document of thirty articles. 1 An Italian declaration of THE CHARTER
the rights of man, it professes to be based on the prin- OF LABOR

ciple that the government is the guardian of all ceo-

nomic rights, whether of employers or workers. "The Italian na-

tion," it begins, "is an organism whose aim, whose life, and whose

means of action are superior to those of the
jndividuals

who con-

stitute it." Labor in all its forms, intellectual, technical, and manual,
is declared to be "a social obligation." The right of both employers
and workers to organize is recognized, but only under the control of

the state and in such manner as the government prescribes. No or-

ganization of employers or workers, except it be officially recognized,

is permitted to function in the interests of its members, and no or-

ganization is to be given this official recognition if it is affiliated with

any international body. This rules out all communist and socialist

1 An English translation may be found in W. E. Rappard and others, Source

Book on European Governments (New York, 1937), Part III, pp. 44-50.
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organizations, and in fact gives the government power to suppress

any organization which is not fascist in its sympathies.

The primary unit in the Fascist state is not the individual citizen,

as in a democratic commonwealth, but a syndicate (sindicato) or occu-

pational union of persons having a common economic

^J^^" interest. Employers who are engaged in. each line of

FEDERATIONS, industry group themselves into a local syndicate, and

RArawf
PO~

workers in each branch of industry do likewise; but

the syndicates of workers and employers are always

separate. There are no mixed syndicates. Each syndicate is or-

ganized for all kindred industries or vocations in a given area, usually

a city or district. Syndicates of employers and workers are separately

grouped into federations, on a regional or provincial basis, and these

again are grouped into nine great confederations, each of which

covers broadly related industries. Representatives of employers and

of workers come together from their respective federations in one of

these corporations which are made up by combining the syndical

associations or federations of a particular industry, both employers
and workers, together.

Syndicates of workers make contracts with syndicates of employers.
These contracts regulate such matters as the hours and conditions of

labor, wages, and vacations; they are binding on all

AGREEMENTS. employers and workers engaged in the industry,

whether members of the syndicates or not. The syndi-

cates, moreover, are given the right to exact from all employers or

workers, as the case may be, an annual contribution not exceeding
one day's pay roll in the case of employers and one day's pay in the

case of workers. This fee is payable whether they are enrolled as

members of the syndicates or not. It is collected by the government

through a check-off system applied to pay rolls. Ten per cent of the

total goes -to support the ministry of corporations.
1

Any Italian citi-
'

zen, eighteen years of age or over, if he be of good moral character

and loyal to the Fascist philosophy, may join a syndicate. But his

economic relations will be determined by it, whether he joins

or not.

Labor controversies are settled, in the first instance, by conference

between the officials of the syndicates concerned. Each syndicate

bargains with its vis-a-vis, through representatives who are ostensibly

of their own choosing. Failing agreement by this method the issues

1 Sec below, p. 688.
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are referred to the federation in which the industry is included. If

the controversy cannot be adjusted by negotiation, it goes to a labor

tribunal, of which there is one attached to each of the

sixteen regular Italian courts of appeal. It is the pur-

pose of the Charter of Labor to promote the national

solidarity, prevent all interference with the normal

course of production, and provide agencies for the

peaceful adjustment of industrial disputes; all strikes and lockouts are

therefore prohibited.

As for the organization of the syndicates it is required that each

shall have a president and a secretary. These officers are chosen as

the constitution of the syndicate may provide and are ORGANIZATION

paid from the obligatory dues. But no choice of a presi- AND

dent or secretary is valid until approved by the gov-
OFFIGERS -

ernmental authorities in Rome. Each syndicate also has a board of

directors, but the board may be dissolved at any time by the govern-

ment and its functions given to the president. Or the government

may place a special commissioner in charge. As a measure of last

resort the recognition given to any syndicate may be withdrawn.

The same provisions"apply, in a general way, to the federations and

the confederations.

It should be repeated that employers and workers do not come to-

gether in any of the above organizations. They stay apart. They are

first brought to sit together in joint corporations or

"corporations of category," of which there are now ^A^oN*
1* "

twenty-two. These joint corporations (established in

1934) are composed of representative employers, workers, and tech-

nicians in such trades as cereal farming, fruit growing, forestry,

fisheries, grape culture and wine making, water, gas and electricity

supply, the chemical trades, paper and printing, the building trades,

the metal industries, glass and pottery, arts and professions, the

clothing trade, theatres and public entertainments, hotels and restau-

rants, sea and air transport, internal communication,
and so on. The function of these joint corporations is

to adjust the larger issues in dispute between employ-
ers and workers, to regulate wages, hours of labor, conditions of em-

ployment, and production costs within their respective categories, to

supervise employment bureaus, to promote education, and to serve

the government in an advisory capacity on all industrial questions.

Finally, there is the national council of corporations which is made
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THE ITALIAN CORPORATIVE ORGANIZATION

THE NA-
TIONAL
COUNCIL OF
CORPORA-
TIONS.

up of all the members of the joint corporations, numbering more than

eight hundred in all. This body now serves as the

grand economic council of Italy, charged with the con-

sideration of all important questions of economic

policy. It is the general staff of the nations produc-
tive forces. According to an announcement made by

Mussolini in 1 937 it will presently supplant the Chamber of Deputies.

But its work is done under the inspiration of the minister of corpora-

tions and none of its decisions have any validity until he gives his

approval. On important issues, where there are political implica-

tions, moreover, the Fascist grand council (a body which will be de-

scribed a little later) must be consulted.

This elaborate series of organizations, which dominates the eco-

nomic life of Italy and forms the basis of the political structure may
be more clearly understood by referring to the accompanying chart:

Now although the "corporative state" is a somewhat complicated
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affair on paper, it is not so intricate in practice. The syndical asso-

ciations, federations, and confederations are managed THE THEORY

by a few hand-picked officers who virtually determine AND THE

their decisions. All these officers are dependable Fas-
FACTS *

cists, and indeed active workers in the Fascist party cause. Employ-
ers are represented by employers, of course; but the workers are fre-

quently represented by non-workers. In any event the Fascist party,

through its officials and groups of officials, dominates the whole

hierarchy of economic associations. And the Fascist government may
intervene and settle controversies without reference to any of the

regular organizations in case of emergency. What the whole ma-

chinery amounts to is the adjustment of industrial controversies by
small groups of politicians who are supposed to represent all the in-

terests involved but who are in fact named by the government or by
the Fascist party leaders, which is the same thing and who think

primarily in terms of politics. In other words, the plan is one of com-

pulsory arbitration by a political party to serve its own purposes

under color of promoting industrial peace.

In 1928 this elaborate syndical machinery became the basis for a

new electoral law which now regulates the election ofmembers in the

Chamber of Deputies. As will be explained in the next

chapter, this law provides that nominations shall be
DICATESI"

made by the various confederations and then revised AS THE BASIS

by the Fascist grand council. The lists are in fact pre-

pared by the officers of each body, who would not be

officers unless they were acceptable to the government. Together
the confederations send in their nominations, then the grand council

revises it, but in doing so may add names that were not on any fed-

eration list. The revised list is thereupon submitted to the whole

electorate at a general election for acceptance or rejection. It is a

referendum, not an election. The voters merely mark a Tes or No.

It has sometimes been said that communism is a dictatorship of the

worker while fascism is a dictatorship of the employer. But like most

snappy epigrams this one is not true. Fascism does not THE BASIC

contemplate that any class, either workers or employ- POSTULATE OF

crs, rich or poor, classes or masses, shall be permitted
FASCXSM -

to rule. On the contrary its first postulate is a blunt denial that any

class, group, or interest has the right to govern. The government
must be supreme, not only in the political but in the economic life of

the nation, and it should be so constituted as to give every class and
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every interest its fair share of representation, thus putting an end to

class antagonism and substituting fair adjudication for the rule of

force and violence in economic life.

THE FASCIST PHILOSOPHY

The old Italian parliamentary system, prior to 1922, was based on

the glorification of the individual citizen. It made him the end in

FASCISM government, and looked upon the state as merely a

VERSUS means to this end. In the Fascist philosophy this rela-
DEMOCRACY.

tjon between the state and its citizens is completely
reversed. The state, not the individual, is the end. Democracy looks

upon the state as an aggregate of living individuals; Fascism regards

the state as
uthe recapitulating unity of an indefinite series of genera-

tions." l In other words the Fascists do not agree with the dictum of

Tom Paine and Thomas Jefferson that a nation belongs to the people

who live in it at any given moment. The living generation, according

to Fascist doctrine, merely holds it as a heritage and a trust. The best

interests of the state may therefore be different from those of the

people who compose it at any given time. Individual citizens come

into the social unity where they abide their destined hour and go
their way. But the social unity endures and is always identical with

itself. It guards the welfare and promotes the advantage of the in-

dividual citizen to the extent that these coincide with the interests of

society and the state as a whole. Individual rights are recognized

only insofar as they are implied in the rights of the state.

Thus the orientation of fascism differs from that of liberalism,

utilitarianism, socialism, and communism. Liberalism regards free-

dom of the individual as the chief end of government.

O^
S

R
M
CLTO. Utilitarianism seeks the highest good of the greatest

number among individual citizens. Socialism exalts

the right of the individual to economic justice. Communism recog-

nizes no rights but those of the individuals who make up the pro-

letariat. The trouble with all these cults, according to the Fascists, is

that they emphasize the rights of individuals or groups of individuals.

Fascism, by way of contrast to them all, does not try to solve political

1 A highly eulogistic exposition of Fascist philosophy may be found in Alfredo

Rocco, The Political Doctrine of Fascism, a pamphlet issued by the Carnegie En-
dowment for International Peace (New York, 1926), No. 223. See also J. S.

Barnes, The Universal Aspects of Fascism (London, 1927), and the chapter on
"Fascism" in W. W. Willoughby, The Ethical Basis of Political Authority (New
York. 1930).



THE FASCIST REVOLUTION 691

or economic problems by deferring to individual rights, interests, or

ambitions. Such rights, interests, and ambitions, if they exist at all,

are merely means to an end.

Fascism, therefore, holds that democracy is false gospel. Here is

their argument: The democratic ideal regards the government as a

mere prize to be captured by some one of the contend-
FASGISM AND

ing factions among the people, and then to be used by POPULAR

these captors as an instrument for serving their own SOVEREIONTY-

factional advantage at the expense of the national well-being. It

places the general interest at the mercy of any group, however selfish,

that happens to obtain support from a transient majority of the elec-

torate. Democracy is a scheme of government based on organized

selfishness which inevitably results in class warfare, economic disor-

ganization, and national weakness. It begins by asserting the divinity

of the vox populi, and then proceeds to identify this divine voice with

the uproar and clamor which politicians and lobbyists manufacture

for their own benefit. Fascism, according to its apologists, "insists

that the government be entrusted to men who are capable of rising

above their own private interests and of realizing the aspirations of

the social collectivity, considered in its unity and in its relation to the

past and the future." It rejects the doctrine of popular sovereignty

for state sovereignty. For government by the whole people it sub-

stitutes government by the chosen few who are asserted to be "ca-

pable of ignoring their own private interests in favor of the higher de-

mands of society."

Above all things, the Fascists contend that their plan of govern-

ment abolishes class antagonisms, which democracy has never been

able to do. Many centuries ago the state abolished per-

sonal retaliation in individual quarrels, making itself

the arbiter of all such controversies but giving individ-

uals the right to come into court with their respective claims. Fas-

cism demands that the same be done with groups of individuals, with

the classes, in other words, that class self-defense be replaced by

public adjudication. To present their respective claims effectively

the classes should be organized, hence the creation of the syndicates

and federations. Having been thus organized, and provided with a

process of adjudication, all groups among the people are forbidden to

take the law into their own hands, just as individual citizens have

been. They must refer their controversies to the established authori-

ties for settlement that is. to the corporations and the courts.
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There is a good deal to be said for this philosophy if one could be-

lieve it sincere, and if it were being exemplified in practice by the

THE WEAK present Italian government. The Charter of Labor
POINT IN rr has a truly Utopian ring, but its actual result has been
ALL '

to strengthen enormously the hold which the Fascist

party leaders maintain on the life of the nation. Industrial peace is

greatly to be desired, but may not the extinction of free government
be too high a price to pay for it? And the weakest link in the whole

claim of Fascist argument is the lack of any standard whereby to

measure and interpret the interests of the nation as a whole. This

being the case it seems inevitable that the party in power, whatever

it may be, will go on maintaining itself by force, yet with a sincere

belief that its own perpetuation in office is absolutely essential to the

national well-being.

At any rate the Fascists have a great admiration for Machiavelli,

and justifiably so because this Italian political philosopher regarded
the strength and security of government as the chief end of man.

"Let a ruler, therefore, do whatever he can to preserve his own life,

and perpetuate his own supremacy; the means which he uses shall be

thought honorable, and be commended by everybody; because the

people are always taken by the appearance and event of things, and

the greatest part of the world consists of the people; those few who are

wise taking hold when the multitude has nothing else to rely upon."
1

PRE-WAR ITALIAN GOVERNMENT. For the political history of Italy before

the World War, reference may be made to Bolton King, History of Italian

Unity, 1814-7871 (2 vols., London, 1899), W. R. Thayer, The Dawn oj Italian

Independence (2 vols., New York, 1893) and his Life and Times of Cavour (2

vols., Boston, 1911), J. A. R. Marriott, Makers of Modern Italy: Napoleon to

Mussolinijnevf edition, New York, 1931), Pietro Orsi, Cavour and the Making

of Modern Italy, 1810-1861 (London, 1914), Bolton King and T. Okey, Italy

Today (London, 1911), W. K. Wallace, Greater Italy (New York, 1917), A.

Solmi, The Making of Modern Italy (New York, 1925), Benadetto Croce, Italy

from 1871 to 1915 (London, 1929), G. M. Underwood, United Italy (London,

1912), and G. M. Trcvelyan, A Short History of the Italian People (London,

1920). A full bibliography may be found in the Cambridge Modern History,

Vol. XI, pp. 908-913.

FASCISM AND THE CORPORATIVE STATE. On the Fascist revolution and the

Fascist philosophy a large number of publications have appeared during the

past ten years. General surveys are given in H. R. Spencer, Government and

1 Niccold Machiavelli, The Prince, chap, xviii.
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Politics of Italy (New York, 1932), and R. L. Buell, editor, Governments in

Europe (revised and enlarged edition, New York, 1937), pp. 36-140. Among
books in English which will be found useful by the general reader are H. W.
Schneider, The Fascist Government of Italy (New York, 1936), J. S. Barnes,

The Universal Aspects of Fascism (London, 1927), Herman Finer, Mussolini's

Italy (New York, 1935), Paul Einzig, The Economic Foundations of Fascism

(London, 1933), William Elwin, Fascism at Work (London, 1934), Mario

Missiroli, What Italy Owes to Mussolini (Rome, 1937), Fausto Pitigliani, The

Italian Corporative State (London, 1933), Alexander Robertson, Mussolini and

the New Italy (New York, 1928), E. W. Hullinger, The New Fascist State

(London, 1928), and Gaetano Salvemini, Under the Axe of Fascism (New

York, 1936) which is a highly critical discussion. A volume by H. Arthur

Steiner on Government in Fascist Italy (New York, 1937), should also be men-

Soned.

Special attention should also be called to three books by Mussolini himself,

namely, The Doctrine of Fascism (Rome, 1935), The Corporate State (Florence,

1936), and his Autobiography, of which several editions have been published
since it appeared in 1928.



CHAPTER XXXVIII

ITALIAN GOVERNMENT TODAY

L' Italia fatta, ora bisogna fare gli Italian!. Massimo

Italy remains a limited monarchy, with succession to the throne

vested in the House of Savoy. This succession is regulated in accord-

ance with the mediaeval rule known as the Salic Law,
THE CROWN. .

.
_ . _ _ . . .

by which none but male heirs to the throne are recog-

nized. In case of any controversy relating to the succession, the ad-

vice of the Fascist grand council, the supreme organ of the Fascist

party, must be sought. The present Italian monarch is Victor Em-
manuel III, the great-grandson of Charles Albert who granted the

Statuto in 1848. He has been on the throne since 1900. The chief

executive power belongs to the crown, acting on the advice of the

prime minister, a post occupied by Signer Mussolini since 1922. The

king is titular commander-in-chief of the armed forces; all appoint-
ments to civil office are made in his name; and his person, according
to the constitution, is "sacred and inviolable."

Under the constitution of 1 848 provision was made for a council of

ministers, appointed by the king, and every royal order had to be

countersigned by one of these ministers before it be-
THE OLD .

MINISTERIAL came valid. There was a prime minister, or president
RESPONSI- of the council; but he held no position of supremacy

over the other ministers. As in France he was merely
the chief in a group of colleagues. Sometimes, indeed, the prime
minister was outranked in influence by individual members of his

cabinet and was dependent upon them for his continuance in office.

The old ministries had from twelve to fifteen members, each serving

as the head of a department. They went out of office on an adverse

vote in the Chamber of Deputies.
In 1925 this arrangement was supplanted by a new one. 1 The

prime minister was exalted above the other ministers and given the

1 Law of December 24, 1925. An English translation is printed in W. E,

Rappard and others, Source Book on European Governments (New York, 1937)?

Part III, pp. 11-13.
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tide "head of the government" (Capo del Governo). The new provision

stipulates that the head of the government is appointed

by the king and responsible to him for the general "HEAD OF

policy of the government. He chooses the other min- THE OOVERN<

isters, assigns their functions, directs their work, and

"coordinates their activities." The special nature of his position is

indicated by a clause which provides heavy penalties for any at-

tempted assault upon the head of the government, this being a pro-

vision which in other monarchical countries is applied only to mem-
bers of the royal house.

THE MINISTRY

Under the old constitution, as has been explained, the prime min-

ister was responsible to the Italian parliament. According to the

amendment of 1925 the head of the government is re- HK RESPON.

sponsible only to the king. And in any event responsi- SIBILITY AND

bility to parliament would mean little or nothing un-
POWERS -

der present conditions, because the constitution now provides that no

question can be placed on the calendar of either the Senate or the

Chamber save by permission from the head of the government. That

provision, of itself, precludes the discussion of any matter on which

an adverse vote might be forthcoming. To make assurance doubly
sure it is further stipulated that if either chamber rejects a measure

the head of the government may require it to be reconsidered at the

expiration of three months, in which case it must be voted on without

discussion and by secret ballot. And if one of the chambers defeats a

bill, the head of the government may nevertheless require that it be

submitted to the other chamber and voted upon there. Finally, laws

can be promulgated as decrees, if need be, and do not need the ap-

proval of parliament.

The Italian ministry now contains fourteen posts, but not fourteen

members. For in addition to being prime minister and head of the

government, Mussolini is also minister of the interior,

of war, of the navy, and of aviation. Other depart-

ments are headed by ministers of foreign affairs,

finance, education, agriculture, justice, colonies, communications

propaganda, public works, and corporations. Besides holding several

portfolios the head of the government has ensured himself a dominat-

ing influence in the council of ministers by insisting on the principle

of rotation. In other words he has rarely allowed a minister to remain
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very long as the head of any department but has shifted his ministers

at frequent intervals. By this means he has accomplished two pur-

poses. First, he has been able to give the versatility and resourceful-

ness of his lieutenants a thorough try-out, and, second, he has pre-

vented any possible rival from gaining the popularity and prestige

which might result from long and successful tenure of a high minis-

terial post. Each ministerial department is provided with one or

more undersecretaries or assistant ministers, and it is with the aid of

these that the prime minister manages to serve as head of several de-

partments at the same time. Both ministers and undersecretaries are

transferred or dismissed whenever the prime minister so recom-

mends, and he need give no reasons for his recommendations.

In addition to the fourteen regular ministerial departments there

are various independent administrative agencies of the Italian gov-

T^ TMTMT ernment. One of these is the council of state, which
1 rlt J.iNlJ.t.- .

'

PENDENT has five sections. Three of these sections serve as ad-
\GENCIES.

visory boards to the ministry, while the other two form

a high court for the adjudication of controversies in the field of ad-

ministrative law. 1 In Italy the attorney-general, who serves as legal

adviser of the government, is not a member of the ministry. His

office is a separate administrative agency. So is the court of accounts,

which is 'not a court at all, but an auditor-general's office. In addi-

tion, however, it performs the function of registering royal decrees.

There are various other separate administrative agencies of the

Italian national government, but these are the more important ones.

The routine work of administration, under the general direction of

the ministers, is performed by a large staff of bureau chiefs and other

subordinate officials and employees who constitute the

Italian civil service. 2
They are of all gradations and for

nearly fifty years admission to this service, except in

the highest posts, has been on a competitive basis, although political

influence has never been entirely eliminated as a factor in selection.

Promotions have also been made on the basis of merit and seniority.

The Fascist revolution has not changed this system except to provide
that all officials and employees must be persons of "good civil, moral

and political conduct," the last of these three requirements making

*See below, pp. 711-712.
2 See the chapter on "The Italian Civil Service" by Aldo Lusignoli, in

Leonard D, White, editor, The Civil Service in the Modern State (Chicago, 1930),

pp. 301-339.
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it essential that they be Fascists in good standing. In accordance

with this stipulation there has been a general ousting of all non-

Fascists from the public service.

THE FASCIST GRAND COUNCIL

Mention has been made of the Fascist grand council which has

now been elevated into a regular organ of Italian government and

possesses more power than any other body. The head COMPOSITION

of the government is president of this council. Mem- OF THE

bership is of three categories: a few life members, cer-
COUNCIL *

tain members ex officio, and a larger number of members who are

appointed for "an unlimited period of time." The ex officio members

include such functionaries as the ministers, the presidents of the Sen-

ate and the Chamber, the president of the Italian Academy, the

presidents of the various confederations, and the higher officials of

the Fascist party, all of whom remain members for the duration of

their respective offices. The appointive members are named by the

head of the government for a three-year term and are reeligible.

They must be persons who have rendered special service "to the na-

tion or to the Fascist revolution.'*

The Fascist grand council has three functions, one of which is con-

nected with the organization and work of the Fascist party as such,

while the other two have to do with the nomination of

deputies. In the first place the council names the chief | N̂GTIONS .

officials of the party. These consist of a secretary-gen-

eral (who serves also as secretary of the council) and a national direc-

tory of nine other members. This national directory is the executive

organ of the party. Second, the council receives the lists of nomina-

tions for membership in the Chamber of Deputies, as submitted by
the various confederations of employers' and workers' syndicates,

and selects from these lists the candidates whose names are submitted

to the voters for approval.
1
Third, the council serves as an advisory

body to the crown and to the head of the government. It presents to

the king nominations for membership in the ministry. It is consulted

on all questions relating to changes in the constitution, in the succes-

sion to the throne, in the structure of the government, in the organ-
ization of the confederations and syndicates, and in the relations be-

tween church and state.

This combination of partisan and official functions may seem in-

1 See below, pp. 702-703.
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congruous, but it is quite in keeping with the totalitarian principle on

AN OFFICIAL which the present Italian government rests. The
POLITICAL Anglo-Saxon idea that the best way to keep the gov-
PARTY.

ernment responsible is to build up a vigorous opposi-

tion party, that idea has no place in the Italian political philosophy

of today. On the contrary the Fascist reconstruction has proceeded
on the principle that one political party should take all the power
and assume all the responsibility. This party organization is injected

into the structure of government. Government and party are identi-

fied. 1 In Great Britain and in America, on the other hand, the politi-

cal parties have no constitutional basis. They are not clothed with

any official status.

THE ITALIAN PARLIAMENT

The Italian parliament still consists of two branches, the Senate

and the Chamber of Deputies, although Mussolini announced in

1937 that the Chamber of Deputies would presently be

pA^LiAiffiNT- abolished and its place taken by the national council of

corporations. The Senate, as established by the con-

SENATE stitution of 1848, was made up of a few hereditary

members (princes of the Italian royal house) but

mainly of senators appointed by the crown. These appointive sen-

ators were selected from various categories of citizens, for exam-

ple, the higher dignitaries of the church, persons who had held

important offices in the government or high rank in the army or

navy, members of the Royal Academies, and others who by their

service or eminent merit had done honor to their country. All were

named for life terms.

Relatively little change has been made in the organization of the

Senafe as a result of the Fascist revolution. In 1 925 an amending law

A SLIGHT provided that governors of Italian colonies should be

CHANGE IN included within the categories of persons eligible for
192S *

appointment. Otherwise the rules of eligibility remain

as before. Appointments are made by the crown on recommendation

from the head of the government. The present membership is over

400, and a considerable majority of these are senators who have re-

1
According to its own constitution the Fascist party is designated as "a civil

militia" in the service of the Fascist state. This constitution is printed in W. E.

Rappard and others, Source Book on European Governments (New York, 1937),
Part III, pp. 17-31.
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ceived their appointments since Mussolini came to power. It is there-

fore safely pro-Fascist. Those senators who are not in sympathy with

the government stay away from the sessions.

Ostensibly the Italian Senate has always had equal legislative

power with the Chamber of Deputies, except for the customary pro-

vision that money bills must originate in the Chamber.
_ ... 7 - r . ITS .POWERS.
But in actuality its powers have been far from co-equal.

Before the Fascist revolution the Senate had become a secondary
chamber in every sense of the word. Ministries did not resign on an

adverse senatorial vote; most measures of all kinds originated in the

Chamber, and although the Senate sometimes amended these bills it

almost invariably gave way when the Chamber insisted. Although
the Senate contained, as it does today, a fine array of brains, it did

not assume an important share in the moulding of public policy dur-

ing the years which preceded the advent of Mussolini to power.

During the past fifteen years, however, the Italian Senate has

gained somewhat in prestige. This is not because its powers have

been increased but because the authority and in-

fluence of the Chamber have been diminished. The
Senate has gained some effulgence through the com-

plete eclipse of the lower Chamber. In the old days when the Cham-
ber of Deputies rejected a bill, the Senate never got a chance to de-

bate it at all. But it is now provided that, if the Chamber rejects a

measure, the head of the government may nevertheless require it to

be sent to the Senate and voted upon there. And if the vote is favor-

able he may then transmit it to the Chamber for reconsideration

without debate and for decision by secret ballot.

So long as the present regime continues it is profitless to discuss the

relative importance of the two chambers which make up the Italian

parliament. The head of the government controls Lnm^-noNs
them both. There is no serious opposition to him in ON BUSINESS

either. All important issues of national policy are dis-
AND DEBATE -

cussed by the Fascist grand council and decided by it before they get

to either house of parliament. In the British House of Commons
there is a rule that no proposal to spend money can be considered

unless it has been recommended by the ministry in the name of the

crown. In the Italian parliament the principle of executive sponsor-

ship is carried much farther, the rule being that "no subject can be

placed on the orders of the day in either chamber without the ap-

proval of the head of the government." All measures which com*
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before the Italian parliament are in effect "government measures,"

for without ministerial approval no bill gets on the calendar at all.

The Chamber of Deputies has undergone a general overhauling,

alike in its organization, powers, and procedure during the past fif-

2 THE teen Years - Prior to the World War it was a body of

CHAMBER OF more than 500 members, each of whom was chosen
DEPUTIES.

from a single-member district for a maximum term of

ITS EARLIER five years. The suffrage included virtually all male
BASIS '

Italian citizens twenty-one years of age or over, and

the voting was by secret ballot. In general the plan was much like

that which is used in electing members of the French Chamber to-

day. If no candidate received a majority at the first election, a

second polling was held a week later. Both elections were held on

Sunday.
This electoral system resulted in the submerging of national issues

by purely local and personal ones. Small districts elected small men.

THE DISSAT-
The voter

'

s horizon was narrow and that of the deputy
ISFACTION conformed to it. Elections turned on personalities
WITH IT.

rather than on programs and the deputy went to

Rome with far more interest in getting favors for his own district

than in promoting the national well-being. Party organization be-

came chaotic and party discipline a myth; it was a case of every

deputy for himself, with groups and blocs forming and dissolving at

frequent intervals.

In an attempt to improve this situation the electoral system was

changed in 1919 to provide for larger districts, each electing several

THE CHANGES deputies according to the principles of proportional
OF 1919 AND representation. The change seemed to promise an im-
1923 '

provement, but before the merits of the plan could be

fully determined the Fascists obtained control of the government and

replaced it (1923) by a scheme of their own. In the belief that many
of Italy's political difficulties had resulted from the multiplicity of

parties, and that proportional representation would merely accen-

tuate this party demoralization, the Fascists decided to set up a plan

of "unproportional representation," as has been already mentioned.

This scheme of unproportional representation was unique, and al-

though it has now been abandoned it deserves a word of description

as one of the many bizarre experiments in the art of government
which European countries have tried since the close of the war.

The law of 1923. as has been said, provided that the entire kingdom
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should constitute a single electoral district. Each political party,

on the eve of an election, was to nominate its list of

candidates for the country as a whole. These names OF^UNPRX>
were then to be published for the information of the PORTIONAL

voters but were not to be placed on the ballots. Instead, ^^ SENTA"

the ballots would contain only the symbols of the vari-

ous parties, for example, the Fascist symbol (the Roman fasces and

axe), and the symbol of the Popolari party which was a cross on a

shield. The voter was to mark his ballot by drawing a line through
the symbol of the party for which he desired to have his vote recorded.

The most striking feature of this scheme, however, was the unpro-

portional method of counting the ballots. The law provided that the

party receiving the largest number of votes in the

country as a whole, even though falling short of a ma- CORKED.

jority, should be awarded at least two thirds of the

seats in the Chamber of Deputies, the names of the elected candidates

being taken serially from the top of the party's national list. The
other parties were to take the remaining seats in proportion to the

number of votes cast for each of them.. At the election of 1924 the

Fascist list obtained about forty per cent of the total vote and was

given 356 seats out of about 500, thus ensuring the party a safe and

unified majority in the Chamber.

The purpose of this plan was to put an end to the practice of gov-

ernment by blocs and coalitions. It aimed to provide a guarantee

that, howsoever an election might turn out, some one
,. . , iit-i - i

ITS PURPOSE.

political party would obtain a clear majority in the

Chamber. And this party's control would then be so secure that

there could be no more shuffling of responsibility, no more non-

fulfillment of party pledges, and no more stalling of the governmental

machinery. In a general way the plan achieved its purpose. It gave
the Fascists control of the Chamber although they did not gain a

majority at the polls.

But the system of unproportional representation was highly un-

popular with the non-Fascist elements among the people. To them it

was merely a nation-wide gerrymander. They saw no

good reason why forty per cent of the voters should LARITY.

elect more than sixty-six per cent of the deputies. Nor

was the plan altogether satisfactory to Mussolini and his supporters.

It gave them an ample majority in the Chamber, but it also brought

into that body a sullen and irreconcilable minority, armed with real
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grievances and determined to provide the ministry with every ounce

of trouble that they could manufacture. Then, when these minority

members found their obstruction overborne by ministerial repres-

sion, most of them withdrew from the sessions altogether.

The Fascist leaders thereupon decided that not merely a two

thirds majority but complete unanimity was what Italy needed in

THE NEW ker Chamber of Deputies. They were also of the be-

ELECTORAL lief that the nomination and election of deputies
LAW OF 1928.

should be Hnked with the hierarchy of syndicates and

confederations which had now been set up, thus giving adequate

representation to the organized productive forces of the nation. Ac-

cordingly, in 1928, the electoral procedure was once more trans-

formed. Under this latest plan the membership of the Chamber has

been reduced to 400. When the time for an election arrives each of

the national confederations prepares a list of candi-

CANrnDATEiT dates, its quota being fixed by law. Thus one na-

tional confederation is entitled to name twelve per

cent of the candidates, another national confederation ten per cent,

and so on. Eight hundred names are proposed in this way. But only

the high officers of the confederations (and they are government ap-

pointees) take any part in this process of selecting candidates. They
are convoked in Rome for the purpose. In addition various cultural

and educational associations are entitled to propose additional

candidates.

These names go to the secretary of the Fascist grand council who

arranges them in alphabetical order and submits them to the whole

council for revision. The council may strike out any
names on the list or may insert new names. In this re-

THE FASCIST vision the list of about 1 ,000 names is cut down to 400;

COUNCIL. ** *s t^ien published in the Official Gazette and posted on

billboards throughout the country under the direction

of the minister of the interior. As the original list is not made public

it is impossible to tell how many names have been inserted by the

grand council on its own initiative.

The election takes place on the third Sunday after the official pub-
lication of the revised list of candidates. The voters do not mark their

ballots for candidates. They merely vote Yes or No on

ELECTION. ^e question "Do you approve the list of deputies

nominated by the Fascist grand council?" If the

affirmative votes constitute a majority the whole 400 deputiei arc
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elected and take their seats. They sit for Italy at large, not for any

part of it. Ostensibly they are the choice of the whole electorate.

Their responsibility is to the entire kingdom, not to some small dis-

trict or constituency.

But what if a majority at the polls should give its decision in the

negative? In that case the electoral law provides for a second elec-

tion which must be held within a stated time. This

second polling differs from the first in that nomina- ELECTION

tions may be made by any association or organization
WHEN

which has a membership of at least 5,000 registered

voters; but this freedom can never mean much because no associa-

tions are permitted to be organized without the government's con-

sent. At this second election, as at the first, the voter marks his ballot

for an entire list of candidates, not for individuals. And the list which

obtains the largest number of votes is entitled to take three fourths of

the seats while the remainder are distributed in proportion to the

number of votes which each minority list has obtained. The names

are taken in order from the head of each list as officially announced

before the election.

Two elections have been held under this new plan, in 1929 and

1934. On both occasions the list approved by the Fascist grand coun-

cil was endorsed at the polls by an overwhelming vote. l

MAKE.UP OF
It could hardly have been otherwise, for the ballots are THE PRESENT

printed on transparent paper and the Fascist militia,
CHAMBER-

who guard the polls, can see how each person votes. The new
Chamber of Deputies, elected in this way, is a very diversified body,

including within its membership representatives of every important

economic, social, and cultural element in the country, but having
no party divisions within its fold. Every one of its 400 members is a

loyal Fascist. In its composition, therefore, the present Italian Cham-
ber is unique. In most countries the legislature is politically diversi-

fied but its members are drawn from a relatively narrow economic

and social range. Lawyers, as a rule, form the largest single element,

with business men, journalists, landowners, and professional politi-

cians taking most of the remaining seats. This is true of Congress,
the House of Commons, and the French Chamber of Deputies. But

in the Italian Chamber, by way of contrast, the economic and social

1 At the election of 1929 the Fascist list obtained over 98% of the total, and
at the election of 1934 the figure was 99.8%. The opposition at this latter elec-

tion mustered about 15,000 votes out of a total which exceeded 10,000,000.
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diversification is such that it leaves no class without its quota of

representatives.
1

Thus is carried into operation the Fascist doctrine that, since the

chief task of a government is to promote the economic and cultural

interests of the kingdom, it should provide representa-

CHAMBER is tion for all the productive and intellectual forces of the
SUPPOSED TO nation rather than for mere differences of politicalJU5PRESENT. . . , . ,

opinion as represented by squabbling groups which

call themselves parties. The Fascist philosophy assumes that the in-

dividual citizen's point of view on nearly all questions of public

policy is determined by his economic and social station in life. This

is because the issues have now become economic rather than political.

They are mainly concerned with such matters as public finance and

taxation, the relations of employer and worker, social insurance,

trade and tariffs, and the promotion of industrial prosperity. Such

problems, it is believed, should be settled by discussion among repre-

sentatives of the interests directly affected; they should not be turned

over for settlement to groups of professional politicians who regard

them as mere pawns on the chessboard in the play of partisan rival-

ries. To this end the Italian parliament is being transformed from a

political legislature into a great economic council based upon the

principle of vocational representation.

But while the old Chamber of Deputies has been retained during
the first fifteen years of the Fascist reconstruction, its powers and in-

fluence have become steadily smaller. They are now at

t^ie vanishing point. This is because the executive au-

thorities have greatly extended the practice of law-

making by decrees. Legislation by decrees or ordinances is, of course,

not a Fascist innovation. The constitution of 1848 empowered the

crown lo issue "necessary decrees and regulations for the execution

of the laws, without, however, suspending their observance or grant-

ing exemption from them." Under this provision large numbers of

royal decrees were framed and promulgated by the ministers every

pear. But the limitations were strict. The decrees had to keep within

the bounds of statutes passed by parliament and they had to be coun-

tersigned by a minister who was responsible to parliament.

Since 1926, however, a new arrangement has been in effect. By

1 A table showing the occupational distribution of the Chamber's membership
a printed in H. W. Schneider, The Fascist Government of Italy (New York, 1936),

?p. 56-57.
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the provisions of a general law which was enacted in that year the

power of the government to issue decrees was greatly T__ 01,*
i t

ITS INCREASE

extended. 1 Decrees may now be promulgated with DURING THE.

the full force of law if they have as their purpose (a)

the execution of the laws, or (b) the use of powers be-

longing to the executive branch of the government, or (c) the or-

ganization and functioning of the state administration. In addition

the government is now empowered to issue regulations having the

force oflaw "whenever the case is exceptional by reason of its urgency

or absolute necessity." Such regulations, however, must be sub-

mitted to parliament for ratification at not later than the third ses-

sion after they have been promulgated.

Decrees are issued in the name of the crown and must have the

countersignature of a minister, but the minister is not responsible to

parliament. He is accountable only to the head of the

government, who in turn is responsible to the king.

Much important legislation has been put into effect

during recent years without discussion in parliament at all. Osten-

sibly the Italian parliament can repeal or amend the provisions of

any decree by enacting a new statute; but no proposal for such repeal

or amendment can obtain a place on the calendar of either chamber

without permission from the head of the government. As a practical

matter, therefore, the decree-making power of the executive is virtu-

ally final and extends over the whole area of legislation. It is not

even limited by the provisions of the constitution.

The apologists for this arrangement argue that it gives flexibility to

the methods of lawmaking. It enables the country to have its laws

made and changed promptly, without interminable

debates and endless compromises. It embodies a plan FASCIST

of lawmaking by experts, who know what is needed LEADERS

and can adapt the provisions of their decrees to the EXTCNSION.

actual requirements of the public well-being. But the

dangers inherent in this expanded practice of legislation by decree

are obviously great. The English House of Commons fought and

won its battle with the Stuart kings on this very issue. Executive

legislation has its merits, but it is capable of serious abuse unless the

executive branch of the government is directly responsible to the

1 The law of January 31, 1926. An English translation is printed in W. E.

Rappard and others, Source Book on European Governments (New York, 1937),

Part III, pp. 14-16.
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representatives of the people, which is not now the case in Italy.

In connection with the reorganization of the Italian government
there has been no extension of the suffrage, and women have not yet

THE been given the right to vote. The suffrage, at the pres-

EXISTING ent time, is granted to all male Italian citizens,
SUFFRAGE.

twenty-one years of age or over (or eighteen years of

age or over if married or widowers with children) provided they

satisfy one of the following four conditions: (a) are contributing

members in any of the various syndicates, or (b) pay taxes, either

national or local, amounting to at least one hundred lire ($5.00) per

annum, or have an annual income of five hundred lire from govern-

ment bonds, or (c) are employees or pensioners of the national or

local governments or of any public institution, or (d) are clergymen
of any religious body recognized by law. This means virtually full

manhood suffrage. The number of adult male citizens who cannot

qualify under some one of the above-mentioned conditions is very

small.

There was a woman suffrage movement in Italy during the years

immediately following the war, and it was looked upon with favor by

NO WOMAN t^ie Socialist party; but during the past decade it has

SUFFRAGE IN been submerged by the fascistization of Italian politi-
ITALY '

cal thought. Women employers and workers are ad-

mitted to membership in the syndicates and on one occasion Musso-

lini virtually promised that the national suffrage would be extended

to include them;
1 but nothing in that direction has yet been done. In

1925 women were given the right to vote at municipal elections, but

since such elections have been abolished this privilege no longer

exists.

LOCAL GOVERNMENT

For purposes of local government Italy is divided into 92 prov-

inces, corresponding somewhat to the French departments.
2 Like

ITALIAN tne latter they varv *n s*ze and population. Each
LOCAL province has as its chief executive officer a prefect
GOVERNMENT: wjlose functions are in general like those of the official

1 In his Padua speech of June 2, 1923, printed in Mussolini as Revealed in His

Political Speeches, edited by Bernardo Quaranta di San Severino (London, 1923),

p. 286.
1 Prior to 1927 there were 75; in that year new provinces were established,

mainly in territory which had been acquired as a result of ^ie war.
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who bears a similar title in France. These prefects are appointed

by the crown on recommendation of the minister of

the interior through the head of the government. At the PROVINCES

present time Mussolini occupies both these positions.
AND THEIR

The prefect is not only the chief official of his prov-

ince but serves as the provincial agent of the national administration.

In all matters he is subject to its authority and supervision. He is

assisted by a deputy-prefect and one or two provincial inspectors,

who are also appointed from Rome. In case the prefect is incapaci-

tated or absent, the deputy-prefect takes his place. There is also a

secretary of each prefecture and a varying number of provincial

employees.
Each province also had its provincial council until 1927, the mem-

bers being elected by the people for a four-year term. But by the

Fascist reconstruction of local government which took THE

place in that year all provincial elections were indefi- PROVINCIAL

nitely suspended. In place of the council each prov-
BOARDS -

ince was endowed with a giunta or appointive board, the members of

which are appointed by the central authorities at Rome. This board

has various functions in connection with the administration of the

province and also with respect to the supervision of government in

the communes. Since 1931, moreover, there has been in each prov-
ince a provincial council of corporative economy with the duty of

coordinating the productive activities of the province. But these

bodies have not yet become active agencies of systematic regulation.

So virtually all power in the Italian province is lodged with the pre-

fect who is not responsible to any local authority but only to the

minister of the interior in Rome.

Within the provinces are the communes, more than 7,000 of them.

In Italy, as in France, there is no legal differentiation between city,

town, and village; all are rated as communes. Prior to

1926 each commune had an elective municipal council ^MUNES.
and a sindaco or mayor who was chosen by the council

from among its own members. But in that year both the councils and

mayors were abolished in all communes of less than 5,000 population,

and by subsequent decrees the same action was taken as respects the

larger communes.

The chief executive officer of the commune, under the new cen-

tralization, is an official known as the podesta.
1 The tide harks back

1 The accent is on the last syllable.
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to the cities of mediaeval Italy. The podesta is appointed by the

minister of the interior (usually on recommendation

IPODESTA
f t^le Prefect); his term f office is five years and he

is eligible for reappointment. But he may be re-

moved at any time. To be eligible for appointment as a podesta one

must possess certain educational qualifications which are laid down

by law, or a designated amount of experience in municipal admin-

istration. Citizens who served in the zone of operations during the

World War with the rank of officer or non-commissioned officer, are

exempted from these requirements.

The podesta, under the new law, has acquired all the powers for-

merly vested in the sindaco and the municipal council. He has be-

come the focus of all municipal authority. He pro-
HIS POWERS.

, . i , .

mulgates the laws and decrees which are sent to him

from Rome through the prefect of the province; he is responsible for

the maintenance of public order and security in his commune; he

prepares the local budget and virtually fixes the municipal tax rate.

As respects local matters he may issue decrees on his own initiative.

In the larger communes the minister of the interior may appoint a

deputy-podesta, and in cities of over 100,000 population he may
appoint two of them. They assist the podesta by doing such work as

he may assign to them and serve in his place during his absence or

incapacity. The podestas receive no salary, but they may be given

allowances for expenses which sometimes amount to more than what

the sindacos were paid. They need not be chosen from the com-

munities which they are set to rule and in fact are often sent in from

outside.

The elective municipal councils were abolished in 1927 and pro-

vision was made for the establishment of advisory councils in their

place. These councils, which vary in size from ten to

f rty members, are obligatory in communes of more
than 5,000 population but optional in the smaller

ones. The councillors are appointed by the prefect except in cities of

over 100,000 population. In these they are named by the minister of

the interior. But in either case the appointments are made from lists

of names submitted by the local syndicates. The functions of the

councils are altogether advisory. They have no final powers of

any kind but must be consulted on the local budget and on tax

matters.

From all this it must not be assumed that the podesta is a local
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dictator. He is not accountable to the people of his commune, to be

sure; but supervision over all his actions by the higher

authorities is strict and continuous. A memorandum

setting forth all actions taken by the podesta must be

transmitted daily to the prefect of his province, and the prefect may
overrule any such action within fifteen days. The budget of the com-

mune must also go to the prefect who has thirty days in which to ap-

prove or disapprove it. If the prefect has any doubt he sends one of

his provincial inspectors to the commune to investigate. And if he

finds that the local authorities are incompetent or negligent in the

matter of any local service, he may send experts (at the expense of the

commune) to effect the necessary improvements.
In the case of proposals to borrow money on the credit of the com-

mune, and in certain other matters the consent of the provincial

giunta must be obtained. This board has also been given a variety of

supervisory powers with respect to the acquisition or sale of lands by
the communes and economic activities in general. When contro-

versies arise between podesta and prefect, or between the local and

the provincial authorities with respect to their rights and jurisdic-

tion, the minister of the interior has power to intervene and decide.

Rome, the Italian capital, has been under a special dispensation

since 1925. Its mayor and elective council were then abolished and

replaced by an appointive municipal organization THE GOV_

which consists of a governor, two deputy governors, ERNMENT

and ten "rectors." All are named by the crown on the
OF ROME>

advice of the minister of the interior. The governor is the podesta of

Rome, assisted by his two deputies. The rectors serve as the heads of

the various municipal departments and services. They do not form a

board but serve as individual administrators under the governor's

direction. There is also an advisory council of eighty members who
are appointed from lists prepared by the various syndicates and

associations.

The existing plan of local government in Italy thus embodies the

principle of centralization raised to the highest pitch. Podestas, pre-

fects, and the minister form the three rungs of the lad-

der of rigid central control. Through his prefects and DEGREE OF

his podestas the minister has a direct channel of au- CENTRALIZA-

\ .
TION.

thority over every official of local government from one

end of the kingdom to the other. This provides one reason why
Mussolini has chosen to retain the post of minister of the interior for
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himself. The extinction of local self-government (as Americans un-

derstand the term) is virtually complete. The people elect nobody in

any branch of local administration.

THE ITALIAN COURTS

Changes of great importance have also been made in the Italian

judicial system during the past fifteen years, and here again the trend

has been strongly toward centralization. In their early

development the Italian legal and judicial systems
owed a great deal to France. After the unification of

the kingdom the Italian government followed the Napoleonic ex-

ample and gave the kingdom a series of codes. These embodied the

civil law, the criminal law, the procedure in both fields, the laws re-

lating to commerce, and so on. The Italian codes still follow the

principles of the old Roman jurisprudence and in general bear a re-

semblance to the codifications which were framed in France under

the auspices of the first Bonaparte.
Prior to 1923 there were five courts of cassation in Italy, with no

supreme court for the whole kingdom. This proved an obstacle to the

uniform interpretation of the law as set forth in the

CWTHE'LAW! codes ' One interpretation would hold in the north of

Italy, another in the south. But the five courts of cas-

sation have now been unified into one tribunal, with its seat at Rome.

Today there is uniformity in the interpretation of the laws and de-

crees. This does not imply, however, that a decision, when once

given by an Italian court, must stand as a judgment to be followed.

The Anglo-American legal doctrine of stare decisis has no place in

Italian jurisprudence. Every decision, even in the court of cassation,

stands on its own feet. The court may reverse its rulings, and does so

frequently. This practice has some merits in keeping the interpreta-

tion of the law abreast of current needs, but it puts an element of un-

certainty into the administration of justice.

The judges in all the regular courts are appointed by royal decree,

on recommendation of the minister of justice; but they must be per-

sons who possess certain qualifications in the way of

legal training and experience laid down by law. As in

France, they are usually chosen from those who have

prepared themselves for a career on the bench, and not from among
lawyers engaged in the active practice of law, as is the American cus-

tom. Judges of the higher Italian courts are ordinarily appointed by
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promotion from the lower ones. No Italian judge may be removed

from office after three years of service except with the consent of the

superior magisterial council, which is a body made up of high judicial
officers with the president of the court of cassation as chairman; but

in 1925 a general dismissal or demotion of anti-Fascist judges proved
to be possible when the government demanded it. The

superior magisterial council also prepares and keeps

up to date a schedule showing the qualifications and

experience of all the judges and public prosecutors. This schedule is

followed by the minister of justice in making promotions.

The lower courts of Italy are organized on a district basis. The
whole kingdom is divided into primary judicial areas, each having its

own local court with a magistrate or praetor at its

head. These courts have a limited jurisdiction in both GRADATION

civil and criminal cases. Above them are superior
OF COURTS:

courts, more than a hundred in number, which hear i. DISTRICT

appeals from the lower courts and have original juris-
COURTS.

diction in more important civil controversies. For 2 . SUPERIOR

serious criminal cases there are courts of assize which COURTS AND
i i r - 11111 i r i. COURTS OF

sit with a jury. Mention should also be made of the ASSIZE.

"special courts for the defense of the state" which have

been set up to try persons accused of offenses against the Fascist

regime, such as the organization of unauthorized political associa-

tions. These courts, made up of officials, do not afford accused

persons the protection of a jury trial.

Above these intermediate courts are courts of appeal with head-

quarters in various parts of the kingdom (Rome, Milan, Palermo,

Naples, Venice, etc.). They have branches or sections

which hold sessions in the less important cities. Each

court of appeal, moreover, has a special section which

serves as a labor court and decides controversies which arise under

the provisions of the labor charter and other laws relating to the

rights of employers and workers. Finally, as has been mentioned,

there is the court of cassation at Rome with final juris- 4 THE COURT
diction in all civil and criminal cases. As in France the OF

court of cassation is a large body and its judges are as-
CASSA

signed to sections or divisions of the court. This court also serves as a

tribunal for deciding controversies as to the respective jurisdictions of

the ordinary courts and the administrative courts.

For Italy, like France, has a separate system of administrative law
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and administrative courts. The general principle is the same in both

ADMINISTRA- countries, namely, that public officers are not amen-

TIVE LAW AND able to the jurisdiction of the ordinary courts for acts
COURTS.

performed in their official capacity. So administrative

courts are maintained for the hearing of complaints against such

officials. In each Italian province there is an administrative court

made up of the prefect and certain other provincial officers. Appeals
from the decisions of this court may be taken, in most cases, to a spe-

cial Section of the council of state which sits in Rome.

Other sections of the council of state have various administrative

functions such as the scrutiny of royal decrees as to their form, the

THE ITALIAN approval of state contracts, and so forth. The council

COUNCIL OF as a whole, has more than fifty members, all of whom
STATE.

are appOinteci by the crown on recommendation of the

minister of the interior. They may not be removed, or transferred,

or reduced in salary except under conditions which are prescribed by
law. These conditions are such as to afford them a reasonable per-

manence of tenure under ordinary circumstances, but all councillors

not amenable to Fascist influence have been eliminated by one means

or another.

Thus the Italian judiciary, in both its regular and administrative

branches, has been coordinated into the totalitarian structure of the

Fascist state. It has been made subordinate to the executive branch

of the government. As will be seen in the next chapter this has facili-

tated the extinction of what democratic countries have known as

civil liberties. "They who give up essential liberty to obtain a little

temporary safety deserve neither liberty nor safety," wrote wise old

Benjamin Franklin nearly two hundred years ago. That axiom is as

true today as it ever was, but a considerable portion of the world

does not seem to realize it.

In addition to the various books listed at the close of the last chapter men-
tion may be made of G. A. Ghiurco, Storia delta Rivoluzione Fascista 1919-1929

(5 vols., Florence, 1929) which is the most comprehensive history of the

Fascist reconstruction, from a Fascist point of view. Eugene Godefroy, Le

royaume d'ltalie (Paris, 1 929) explains in concise form all the political changes
which took place during the first seven years of the Mussolini regime. A
more recent volume by P. Chimenti, translated into French under the title

Droit constitutionnel italien (Paris, 1932), was prepared as a Fascist textbook.

Alexander Robertson, Mussolini and the New Italy (2nd edition, London,
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1929) is a favorable account of what fascism has accomplished. Attention

should also be called to J. S. Barnes, Fascism (New York, 1931), Bolton King,
Fascism in Italy (London, 1931), and George Seldes, Sawdust Caesar (New

York, 1935).

Excerpts from laws, decrees, speeches, and writings relating to contem-

porary Italian government are printed in Norman L. Hill and Harold W.

Stoke, The Background of European Governments (New York, 1935), pp. 447-



CHAPTER XXXIX

ITALIAN POLICIES AND PROBLEMS

It is impossible to understand the age-long need which has always determined
the general lines of Italian policy without taking into account the two principal
factors which still govern Italy's present and future the growth of her popula-
tion and her geographical position in the Mediterranean. Francesco Coppola.

Italy is a land of problems. Some of them are the result of over-

population; others have arisen because the country is so badly lacking

THE HERIT- *n natural resources such as coal, oil, and iron. Still

AGE OF THE other problems have grown out of Italy's geographical

structure, a long peninsula with three sides vulner-

able to the sea. Finally, there are problems which have come by in-

heritance from the past, for example, the great issue between church

and state which now appears to have been amicably settled. One
might add, by way of supplement, that some of Italy's newer prob-
lems have also been the by-product of an ambition to justify her

heritage from imperial Rome by displaying a genuis for war, con-

quest, and~colonization. ~*

The problem of economic reconstruction into a corporative state

has not yet been completely solved by the Italian government, de-

ECONOMIC sP*te *e strenuous efforts of the past fifteen years. *The

RECONSTRUCT widely heralded Charter of Labor (1927) was eulo-

gized as a genuine social compact, a permanent treaty
of industrial amity between employers and employed, marking the

end of class warfare and worthy to be emulated by other nations seek-

ing internal peace. Its sponsors gave assurance that it would guaran-
tee to every worker "steady employment, fair wages, and a decent

standard of living." To employers it promised relief from unjust
labor demands, strikes, picketing, and sabotage. But the complaint is

now frequently made that, far from winning a Magna Carta, the

Italian worker has purchased "security" at the expense of all the

rights which organized labor has been fighting for during the past
hundred years. His standard of living has not been visibly raised.

On the other hand the free and voluntary association of workers for

714
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the promotion of their own interests, their right to choose their own

officers, the right to strike, all these have been surrendered for a

complicated arrangement of syndicates, federations, confederations,

joint corporations, and labor courts, each of which is under the

domination of the Fascist party. Workers must abide by collective

bargains which are made, on their behalf, not by representatives of

their own choosing but by officials designated from the Fascist party

organizations.
1

Complaint is also made that the collective contracts, in the ab-

sence of the right to strike, are usually the result of a compromise in

which the workers get only a small part of what they
7 . . . , ,

CRITICISMS
demand. Hence, it is said, these contracts tend to OF THE

maintain the status quo and to perpetuate existing con- COLLECTIVE
1

. r CONTRACT
ditions rather than to promote improvement in the SYSTEM:

situation of labor. Since the negotiators are enthusi-
1. THEY

astic Fascists, the contracts are alleged to be more PERPETUATE

often the result of solicitude for the political interests EXITING
r

. . CONDITIONS.
of the Fascist party than for the economic interests of

the employers or workers involved. Italian labor leaders, when

they dare express their views (which is not often), protest that they

and their fellow workers could do better if permitted to bargain for

themselves without government intervention. In losing the right to

strike they feel that labor has surrendered its most powerful weapon.
Data gathered from the collective contracts which have been

made public during the past five years seem to indicate that the sys-

tem has not availed to raise the general level of wages 2 THEY
in Italian industries or in agriculture. Nominal wages DEPRESS

in many cases have declined and real wages have not
WAOES -

appreciably advanced. Some investigators believe that real wages
have declined also. 2 On more than one occasion, moreover, the gov-
ernment has ordered a horizontal reduction of wages by decree, thus

reducing the figures agreed upon in collective contracts. This is done

on the principle that measures designed to stimulate national pro-

1 For a typical collective labor contract see W. E. Rappard and others, Source

Book on European Governments (New York, 1937), Part III, pp. 96-113.
* See the data presented in Maurice Parmelee, Bolshevism, Fascism and the

Liberal-Democratic State (New York, 1934), pp. 260-265; also the bulletin on The
Economic Situation in Italy, published by the Foreign Policy Association (8 West
Fortieth Street, New York City), Vol. X, No. 24 (January 30, 1935), p. 315.

Compare also the table of wages and prices printed in H. W. Schneider, The
Fascist Government of Italy (New York, 1936), p. 85.
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duction are justified even when they bear heavily upon the individ-

ual categories concerned.

Critics of fascism also complain that there is no longer any place in

Italy for labor leaders in the English or American sense. The work-

3. THEY ers
>

*n ^i 1
*

syndicates and federations, have no recog-
DISCOURAOE nized leaders chosen by themselves. In the making of
LEADERSHIP.

collective labor contracts they are represented, as has

been said, by Fascist politicians who are not of their own choosing.

Hence it is not surprising that American labor leaders, to the extent

that they know anything about the relations of capital and labor

under fascism, are bitterly opposed to anything which looks like a

Fascist movement in the United States. They realize full well that

the success of such a movement would eject them from their positions

of leadership. What they do not seem to realize is that sit-down

strikes, violence, and the warfare of one labor organization against

another lead inevitably to government intervention and to political

control over all labor relations.

As for the employers or captains of industry in Italy, they too have

been considerably disillusioned, especially during the past three

FASCISM years. In its early stages fascism professed a high re-

AND PRIVATE gard for the sanctity of private property. Fascism
PROPERTY.

arose, in fact, as a protest against communism, and for

several years Mussolini assured Italian industrialists that the cor-

porative state had no intention of going into business or competing
with private concerns. It would regulate, not own or operate. But

government regulation of business, as Italy has discovered, does not

stop at mere regulation. What happens is that regulation, being

usually inexpert, tends to make business unprofitable to its owners.

Then it becomes essential to help business with government sub-

sidies, Or with loans. Presently the government finds that it has ac-

quired a heavy financial interest in the state-aided industries and to

protect this interest must regulate them further or take them over

altogether.

Thus in 1933 the Italian government intervened to salvage various

Italian industries from bankruptcy by establishing the Industrial

WAR INDUS- Reconstruction Institute, a counterpart of our own
TRIES TAKEN Reconstruction Finance Corporation. This Institute
OVER. made loans to many large industrial concerns and

eventually became the virtual owner of them. Early in 1936, there-

fore, Mussolini startled the outside world (but did not surprise those
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familiar with the normal evolution of a planned economy) by an-

nouncing that the government would take over all large Italian in-

dustries concerned with the production of materials which might be

needed for national defense.

The reason given for this step was the alleged likelihood of a gen-

eral European war, in which case it would be prudent to have all the

large Italian chemical, metallurgical, and various
. . , . , ... . it ,

BIG BUSINESS
other industries mobilized under the government s AND WAR
immediate control. Such action would forestall war

profiteering, as in the last World War, and would en-

able the nation to throw its entire industrial resources behind the

army. The real reason, as a matter of fact, was that the Italian gov-

ernment had advanced so much money to some of the great indus-

tries that it could see no prospect of recouping itself except by taking

them over. Nor is it likely that this process of nationalization will

stop with large industries which might be useful in war time. There

is every likelihood that it will go farther.

Unemployment has been reduced in Italy since 1933 (according

to the officially published figures) but this end has been achieved by

greatly increasing
the number of men on the public

pay roll, including the army and the navy, as well as by DUGTION

the stimulus to industry which was given by the Ethio- OF UNEM-

.
'

.

' PLOYMENT.
pian war and the upbuilding ot national armaments.

These enterprises have kept great numbers of Italian industries

working overtime during the past few years, but since they have

been largely financed by increasing the national debt this stimulus

cannot operate indefinitely. Meanwhile the glamor of fascist tri-

umphs in Ethiopia and Spain, as well as in the field of diplomacy,
have served to alloy the discontent that internal difficulties would

otherwise have caused.

Whenever troubles have arisen in the economic order the Fascist

leaders have tried to meet them by issuing regulations. But in alle-

viating one problem they have usually created another.
, . , f. , , iii i i

THE ENDLESS
and in dealing with the second problem they have CHAIN OF

created a third, until the process has become a never- OFFICIAL

.. ^ i i i i
REGULATION.

ending one. One decree reduces wages; then another

is required to make a corresponding reduction in the rents charged
for workers' homes and in the prices of food. Every such decree or

regulation requires more officials for its enforcement until in time a

great regulating bureaucracy is built up. Eventually the machine
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becomes so unwieldly that it breaks down and has to be repaired by
still further decrees.

The lesson of the totalitarian state in Italy is that when a govern-

ment undertakes to make industry conform to what it regards as the

political interests of the state or the strengthening of a
ITS LESSON. ,. - , i .11 i - i r

political party, there will be a continuous round of

problems, not one of which ever solves itself. One move leads to an-

other, regulation leads to regimentation, and regimentation to virtual

state ownership, until in the end the principle of private property
must become meaningless. The ownership of property may osten-

sibly remain in private hands but the control of every detail in the use

of it passes to the government. Already the Fascist government is in

complete control of Italian banking, credit, foreign trade, and foreign

exchange. One by one it is nationalizing the larger industries. When
industrialists accept the idea of a totalitarian state, as they did in

Italy, they start the institution of private property on its way to the

guillotine.

From what has been said in the foregoing paragraphs it will be

seen that one cannot correctly visualize the temper of present-day
Italian political life by merely surveying the govern-

mental institutions. The totalitarian state is primarily

an economic unity. Fascism has preserved in it, for the

time being, the forms and methods of capitalist production, but these

have been subjected to rigid and far-reaching dictatorial surveil-

lance. Neither employers nor workers enjoy self-government under

the intricate corporative system which has been built up. The Italian

citizen has ceased to function as a citizen; he has become a cog in the

corporative mechanism. The two great European political ideals of

the nineteenth century were democracy and liberalism. Both are to-

day in fotal eclipse throughout the Italian peninsula.

BUDGET AND DEBT PROBLEMS

Even more serious than the problem of maintaining a planned in-

dustrial economy on a corporative basis is the difficulty which the

BUDGETS Italian government has encountered in the field of

DEFICITS, public finance. Before the World War Italy had
AND DEBTS.

trouble in making her budgets balance. The war, of

course, increased the Italian public debt enormously and placed a

heavier burden of interest charges upon the post-war budgets. The

years 1919 to 1922 were marked by annual deficits of huge propor-
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tions which were liquidated by borrowing money and thus increasing

the national indebtedness still more. Italy's public debt in 1914 was

only sixteen per cent of the estimated national wealth; but by 1922

it had risen to nearly thirty-five per cent. The old government found

itself unable to retrench expenditures sufficiently and lacked the

courage to overhaul the tax system.

Beginning with 1922, however, Italian public finances underwent

some improvement. The new Fascist government cut expenses, re-

constructed the system of taxation, and brought both FASCIST

columns of the budget more nearly together.' For a FINANCIAL

short time, indeed, it managed to make them balance.
REFORMS -

The floating portion of the national debt was properly funded and

its carrying-cost reduced. The lira, Italian unit of currency, was

stabilized in value. Whatever one may think of Fascist political

philosophy, it is at least certain that Mussolini, during the middle

twenties, was able to steer his country away from what looked like

inevitable financial collapse.

But the great economic depression which began in 1929-1930

came to Italy as to all other countries. And as elsewhere it slackened

industry, curtailed foreign trade, increased unemploy- EFFECTS OF

ment, and threw public budgets out of gear. In spite THE DE-

of extremely burdensome taxes the Italian government
PRESSION -

could no longer make both ends meet and a series of heavily unbal-

anced budgets necessitated a still further increase in the national

debt. As the foreign market for Italian government bonds was not

favorable, the new issues were sold for the most part to Italian banks

and individual investors, the sales being made under a considerable

measure of Fascist compulsion. Italian owners of foreign securities,

moreover, were ordered to report all such holdings to the govern-

ment, which exchanged them at will for its own bonds. No foreign

securities were permitted to be sent out of the country except under

government auspices and no Italian citizen was allowed to leave the

realm without official permission. An attempt was also made to

bring under government control the considerable body of Italian

subjects who live abroad.

The Ethiopian campaign placed Italy under the necessity of im-

porting large quantities of oil, gasoline, cotton, and

other war materials from foreign lands. This resulted in FAVORABLE

a large excess of imports over exports, despite strenu- TRADE
,.

^
,

BALANCE.
ous efforts to discourage all imports except those es-
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sential for war purposes and to encourage exports of all kinds. The

unfavorable trade balance had to be liquidated to some extent by

payments in gold, and this shipping of gold out of the country greatly

depleted the reserve behind the Italian paper currency. This paper

money is now on a purely fiat basis, the metallic reserve being only

a small fraction of the currency's face value.

TRADE AND COMMERCE

Population has given Italy some of her problems, while geography
has furnished others. Place the Italian peninsula upon a same-scale

PROBLEMS maP f California. It will not cover the whole of this

ARISING FROM single state. Yet California has only six million inhabi-
GEOORAPHY.

tants while Italy has forty-two. With so dense a popu-
lation and such inadequate natural resources, Italy has become de-

pendent upon other countries for her raw materials of industry and

for a considerable portion of her food supply as well. These have had

to be procured, for the most part, by means of sea transportation,

by access from a single great maritime waterway. For Italy is the

only great European nation with a frontage upon a single sea. France

has the Atlantic and the Mediterranean, Germany the North Sea

and the Baltic, Russia the Baltic and the Black Sea, while Great

Britain has her "Seven Seas." But Italy is exclusively Mediter-

ranean, for the Adriatic is only a projection of the greater waterway.

Indeed, Italy has no other easy means of commercial intercourse

with the rest of the world, for her northern frontiers are guarded by
mountains which make transportation difficult. Four fifths of Italy's

commerce is maritime. Her imports and exports, her security, her

very existence have thus been dependent upon her ability to keep
this one avenue of trade free and open.
Yet Italy does not control the sea which means so much to her.

England holds one entrance at Gibraltar and another at the Suez

BESIEGED Canal, besides being entrenched at Malta. France

WITHIN HER stands sentinel at Toulon and at Byzerta. The whole
OWN OCEAN.

southern shore of the Mediterranean, with the single

exception of the Libyan desert, is under the aegis of these two coun-

tries. Thus the Italians have stood besieged within their own ocean.

A blockade of Italy's ports might at any time shut off essential sup-

plies of raw material and thus paralyze the industries of the nation.

This became quite apparent during the Ethiopian war when the

League of Nations tried to apply "sanctions" to Italy by shutting off
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certain materials. The attempt did not succeed because some nations

would not cooperate in the embargo, and also because the list of pro-

hibited supplies did not include the most essential ones, particularly

oil and its products. But the episode demonstrated the inherent eco-

nomic weakness of the Italian commonwealth.

It has therefore seemed vital that the Italian government should

strive to remedy this situation by several far-reaching measures.

First, it has tried to decrease Italy's dependence on
. . , . ,,.,,, THE PROGRAM

foreign raw materials, especially on coal and oil, by de- OF RELIEF

velopiner hydroelectric power for industry. The Fas- FROM THB
.

r O. J f 7 SITUATION.
cist government has also sought to increase the home

production of foodstuffs, particularly of wheat. Some measure of suc-

cess has attended both these efforts. Second, the government has en-

deavored to increase the production of manufactured goods for ex-

port and to curtail the importation of non-essentials, thus securing a

favorable balance of trade. To this end the Italian merchant marine

has been heavily subsidized and the tax burdens on shipping re-

duced. Concerns engaged in the export trade have been aided by

government financing. The tariff on imports has been raised.

Commercial treaties have been negotiated with several countries.

These various measures have helped to narrow the gap be-

tween imports and exports, but the balance is still on the wrong
side.

Third, the Fascist government has entered upon a program of

naval and air-force expansion. Italy is determined to be in a position

where essential supplies cannot be shut off by block-
. .

/ i i
MILITARYj

ades or sanctions. Dependence for this security is being NAVAL, AND

placed not only upon increased naval strength, espe-
COLONIAL

daily in the form of submarines and small fast-moving

surface craft, but upon a huge fleet of airplanes. This program has

been carried to a point where it is now the belief of the Italian gov-

ernment that Gibraltar, Suez, Malta, and the other outposts of Great

Britain in the Mediterranean are no longer to be feared. Fourth,

and finally, the Fascist government is demanding for Italy a place in

the sun, in other words colonies and overseas possessions as elbow

room for her surplus population, sources of raw materials, and mar-

kets for manufactured commodities. It was in keeping with this

aspiration that Italy, in 1935-1936 undertook the invasion of

Ethiopia (Abyssinia) which resulted in the conquest of that

country.
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TERRITORIAL EXPANSION

The story of Italy's colonial ambitions and enterprises, leading up
to the Ethiopian conquest, is a long and not an altogether edifying

one. When Italy became a unified nation in 1871,

ETHIOPIAN most of the territories available for colonization fiad

CONQUEST: already been acquired by other countries, especially

THE by Great Britain, France, Holland, Spain, and Portu-
PRELIMI-

gaj it was an Italian who discovered the new world,

yet Italy never gained the slightest foothold in either

of the two great continents which Columbus found. Italian mer-

chants permeated far into Asia during the early modern centuries,

yet their country never acquired a single foot of colonial territory in

the Near East. In 1871 there were still opportunities on the north

coast of Africa, and Italy began to cast covetous eyes on Tunis where

there were many Italian immigrants. But France was too quick and

forestalled her there. Consequently the Italian government had to

be content with some of the left-over shreds and patches of the Dark

Continent. In due course Italy acquired Eritrea on the Red Sea and

Italian Somaliland farther south. This brought her into contact, and

eventually into controversy with Ethiopia, but an Italian invasion of

the latter country in 1896 was repulsed. This setback caused Italy

to abandon her dream of an Ethiopian empire, but not perma-

nently, for after Mussolini's accession to power the project was re-

vived.

Reasons for a declaration of war upon Ethiopia were not difficult

to find. There were boundary disputes and clashes between armed

border patrols. The Italian government presently decided to settle

the matter by military action. In so doing it merely added another

chapterto the sordid chronicle of Europe's penetration into Africa,

motivated chiefly by economic avarice and imperial greed.

Ethiopia, as a member of the League of Nations, called for sane*

tions under the terms of the League covenant, and some sanctions

THE LEAGUE wcre aPP^e^ to Italy, notably the withholding of

AND THE financial credits and the refusal of League countries
SANCTIONS.

to SUppjy herwjth munitions. The League also banned

certain other exports to Italy, and prohibited all imports from that

country. But not all the members of the League joined whole-

heartedly in applying these sanctions, nor did the list of prohibitions

prove to be sufficiently comprehensive. It did not include oil, for ex-
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ample, although oil has become a war material of the most vital im-

portance when large air forces and motorized transport facilities are

involved.

Great Britain, feeling that the security of her own African interests

was involved, took the lead in urging League action of a drastic sort,

but France held back. The French government, in this THE

attitude, was influenced by a strong desire to assure for IMMEDIATE

France the friendship and cooperation of Italy in the
RESULTS -

event of a future Franco-German conflict. At any rate Italy was able

to complete the conquest of Ethiopia, although the cost of the ven-

ture was enormous and it is questionable whether the new territory

will prove to be a source of considerable profit. The immediate re-

sult, however, was to strengthen the Fascist domination of Italy and

to increase the prestige of Mussolini as the leader of his people.

Meanwhile Ethiopia has been annexed outright and the Italian king
has been proclaimed emperor, a gesture marking a further step to-

ward the realization of Mussolini's professed ideal, which is to revive

the Rome of the Caesars.

THE ROMAN QUESTION

One of Italy's most embarrassing problems for many years, but

now settled for the moment at least, concerned the relations of the

government and the Papacy. The origins of this ques-&
. , , t r ,

T VATICAN
tion go back a long way, back to the fourth century AND THE

when the capital of the Roman empire was moved to CONGRESS OF
^ r VIENNA.

Constantinople and the Papacy secured an oppor-

tunity which ultimately placed it in possession of the Eternal City.

But it is not necessary to follow the history of the Vatican through the

middle ages and down into the modern centuries. It is enough to be-

gin with the Congress of Vienna (1814-1815) which confirmed the

Pope in possession of Rome and the Papal States as a

civil sovereign. During the years down to 1870, there-

fore, the Pope occupied a dual position. He was the

head of the Roman Catholic hierarchy in all countries, and he was

also the secular sovereign of Rome and of the States of the Church.

These states had no constitution. There were no limitations on the

powers of the Pope as a secular ruler. He had ministers, but no

parliament. He appointed governors and civil magistrates; he pro-

mulgated the laws, and by his authority the taxes were levied. This

secular rulership of the Vatican had some meritorious features, but
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the practice of combining temporal with spiritual rulership has never

proved very satisfactory anywhere.
At any rate the people of Rome and the Papal States desired a

representative system of government, and in 1848 they clamored for

a constitution quite as loudly as did the people in other

EMENT.
V"

Parts of the countIT- p Pe Pius IX granted a constitu-

tion, but this action did not allay the discontent, and

during the trouble a short-lived Roman republic was established.

The French government intervened as protector of the Papacy, how-

ever, and restored the temporal power of the Vatican. The constitu-

tion was abolished. Things were put back on their old footing. But

the success of the nationalist movement in the other Italian states

kept the Roman question alive and forced it to the front wherever the

future of Italy was under discussion.

So the whole problem resolved itself into this: Italy was deter-

mined to be united, with Rome as her capital. That necessarily in-

THE TAKING volved termination of the Pope^s temporal power.
OF ROME Until 1870 France stood by as the guarantor of Papal
^ 1870'*

sovereignty and the Italian government had to re-

strain its Roman ambition. But when Napoleon III threw his coun-

try into the ill-starred war with Prussia and was forced to surrender

at Sedan, the Italians lost no time in turning the French debacle to

their own advantage. In 1870 Italian troops entered Rome on the

heels of the French withdrawal and thus, after twenty-five years,

realized Cavour's dream of a completely reunited Italy. The tem-

poral power of the Holy See was declared to be at an end, and what

was left of the Papal States were incorporated into the Italian

kingdom.
Now it was not the intention of the Italian government to em-

barrasar the Pope in the exercise of his spiritual rulership; on the con-

trary it desired to accord the Vatican every privilegeTHE LAW OF /. . . . , , r ,

THE PAPAL and immunity consistent with the exercise of the new
GUARANTEES national sovereignty. In keeping with this attitude the

Italian parliament, in 1871, passed a comprehensive
statute known as the Law of the Papal Guarantees. The general pur-

pose of this statute was to ensure the Pope full freedom of action as

supreme pontiff. It therefore accorded him most of the privileges of

a civil sovereign. All offenses against him were made equal in serious-

ness to offenses against the king. He was confirmed in his use of the

Vatican and Lateran palaces, with all their grounds and buildings,
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free from taxes perpetually. The law provided that ambassadors and

other diplomatic officials accredited to the Vatican should have all

the legal immunities given to other ambassadors, including freedom

from arrest by the Italian authorities. Italian officials were forbidden

by the law to enter the precincts of the Vatican without the Pope's

permission, or to censor communications between the Papacy and

the outside world. Finally, the statute provided that an annuity of

three and a quarter million lire (then nearly $650,000) per annum
should be paid each year to the Holy See from the royal treasury as

compensation for the loss of Papal revenues due to the taking of

Rome.

Although these guarantees went a long way they did not satisfy the

Papal authorities, who felt that Italy had done a wrong which could

not be set right by diplomatic courtesies, tax exemp- THE POPE >
S

tions, or money payments. Hence, while the law of REFUSAL TO

1871 remained on the statute book until 1929, each
ACCEPT **

successive Pope declined to recognize its provisions in any way.
Without exception, all the Popes from 1871 to 1929 refused to set

foot outside the Vatican grounds, or to take a single lira of the gov-

ernment's annuity. So bitter was the resentment of Pope Leo XIII

that he advised all loyal Catholics to refrain from voting, or from ac-

cepting any office in the Italian government, and in 1895 the advice

was stiffened into a command by the encyclical Non .,_ J * "NON LICET."
Licet. But this policy of non-cooperation did not prove
a success. Italians as a people are too fond of politics, and of official

emoluments, to abstain from activity in public affairs.

The decree Non Licet was not formally revoked, but its rigidity was

considerably softened by Pius X, who not only permitted but en-

couraged Italian Catholics to vote whenever their ab- k

11 i-ii- r t
RELATIONS

stention would result in the election of an avowed BETWEEN

Socialist or anyone hostile to the church. The pro-
THE VATICAN

mulgation of this new policy led to the forming of a ITALIAN

Catholic party in Italy, somewhat analogous to the GOVERN-

Centrum in Germany; but prior to the close of the

World War it did not develop any large measure of strength in the

Chamber. This was partly because the restoration of the Pope's

temporal power was deemed to be one of its principal aims and the

great majority of the Italian people regarded that as an impossi-

bility.

During the World War, however, the relations between the Vati-
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can and the Italian government became somewhat more friendly and

THE when the war came to a close the Catholic party was
"POPOLARE" reorganized with a new name and a somewhat broader
PROGRAM.

program. It became the Partita Popolare, or People's

party, with a platform which advocated many reforms in govern-

ment but made no mention of the Roman question. Among internal

reforms the Popolari declared for woman suffrage, proportional repre-

sentation, reconstruction of the Senate, together with a long list of

changes in local government, in the judicial system, and in national

finance. On the other hand they were against the Socialists on re-

ligious grounds, and proposed a solution of the industrial problem by
means of social insurance, cooperative production, and the protec-

tion of the worker by law.

This program was not altogether irreconcilable with the aims of

the Fascists, and although the new electoral laws involved the eclipse

of the People's party, an entente cordiale between the

government and the Vatican began to develop. As

part of the Fascist program to exalt the moral and

spiritual aspects of education, religious instruction was

reintroduced in the public schools and the olive branch

was held out in other ways. In this new atmosphere overtures were

made by the government for the opening of negotiations which might
lead to the framing of a concordat. The Vatican responded and

negotiations began. As the issues were delicate, and difficult of ad-

justment, the conferences (which were conducted without publicity)

extended over more than two years; but they eventually resulted in a

full agreement (June, 1929).

This agreement was embodied in three documents: a treaty, a con-

cordat, and a financial convention. The treaty is of international

THE significance because it set up a new sovereign state, or,

AGREEMENTS more accurately, restored a portion of an old one. The
OF * '

second document, the concordat, was concerned only
with the relations between the Papacy and the Italian government;
while the financial convention adjusted all the monetary claims of

the Vatican arising out of the loss of temporal power in 1870. All

three agreements were signed simultaneously and form part of a

general settlement.

The states of the church, which had been incorporated into the

kingdom of Italy, comprised about 16,000 square miles and extended

from mid-Italy to the sea. Their population exceeded three millions.
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The new state, established by the treaty of 1929, and to which

the name Vatican City has been given, includes an

area of about a hundred acres only. It comprises the

Vatican and the Lateran palaces as well as numerous

small additional tracts of territory, with a present population of

about five hundred. Thus Vatican City is the smallest among the

sovereign states of the world. But it has all the appurtenances of civil

sovereignty, with the right to send and receive ambassadors, with its

own coinage and postal system, its own laws and courts. In addition

some other tracts (such as the Villa of Castel Gondolfo), not included

in Vatican City, are given the status of extra-territoriality, that is,

they are removed from the jurisdiction of the Italian government
and placed under the civil control of the Holy See. All this territory

is declared to be neutral and inviolable, and freedom of intercourse

with other states is guaranteed at all times, including countries which

may be engaged in war with Italy. On the other hand the Holy See

has undertaken not to embroil itself in international combinations or

to take part in international conferences "unless all the parties in con-

flict appeal unanimously to its mission of peace." Vatican City, al-

though a sovereign state, has not sought admission to the League of

Nations.

The concordat is a longer document, containing forty-five articles.

The Catholic religion is given official recognition as the state religion

of Italy. Religious instruction is made compulsory (for

Catholics) in all public schools. The teachers in this CONCORDAT.
field are chosen by the church and paid from the pub-
lic treasury. But the officials of the church have no authority with

respect to the teaching of secular subjects in the school curriculum.

Under the Law of the Papal Guarantees the bishops of the church jn

Italy were named by the Pope but the approval of the Italian govern-
ment was also required. Under the concordat of 1929 this approval
is no longer essential, but the government may interpose an objection

to the appointment of any Italian bishop if there are political grounds

upon which such objection may be based. Before assuming charge of

his diocese, moreover, the new bishop must take an oath of civil

allegiance.

Several provisions of the concordat deal with the question of mar-

riage and divorce. Prior to 1929 a civil ceremony was required in the

case of all marriages. This is no longer necessary, if certain rules

concerning registration are complied with. Priests and members
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of religious orders are exempted from the obligation of military train-

ing and service except that in case of a general mo-

CONCESSIONS
bilteation they may be called upon to serve as chap-
lains. This exemption does not include students for the

priesthood or novitiates in the monastic houses. Various religious

holidays are accorded civil recognition. The person of the Pope is

declared inviolable. Titles of honor and of nobility conferred by the

Sovereign Pontiff are recognized by the Italian government, includ-

ing all that have been bestowed since 1870. And various other mat-

ters which had long been in controversy were settled by the provisions

of the concordat.

The financial agreement of 1929 is brief and businesslike. The

Papacy, although entitled to a large annuity during the years be-

THE tween 1870 and 1929,had never taken any of it, be-

FTNANCIAL cause such action would have been construed by the
CONVENTION.

Italian government as an acceptance of the Law of the

Papal Guarantees. The payment agreed upon in 1929 was a com-

promise on both sides. The Vatican accepted seven hundred and

fifty million lire (about $39,000,000) in cash and a billion lire (about

$52,000,000) in government bonds as a full adjustment of all its

financial claims. To set its seal on the entire series of agreements the

Holy See formally declared the Roman question to be "definitely

and permanently settled."

Thus was solved an embarrassing problem with which Italian

ministers and ministries had unsuccessfully wrestled for two genera-

IMPORTANCE tions. Francesco Crispi once declared that the minister

OF THE who could clear this problem off the slate would be en-
SETTLEMENT.

fifad to rank as the greatest Italian statesman of all

time. That is an exaggeration, of course, but the achievement was

assuredly one of large dimensions. Various motives were attributed

to Mussolini in connection with it, but there is no need to go search-

ing for far-fetched explanations. Fascism seeks to eliminate all con-

flicts between section and section, between class and class, thus en-

abling Italy to function as a unit. What more natural than that it

should strive to settle one of the most outstanding and apparently
irreconcilable conflicts that between church and state. It will be

retorted, of course, that it settled this one by impairing the territorial

integrity of the kingdom, and in a technical sense that is true; but

fascism is pragmatic in its point of view and as a practical matter the

impairment of Italy's territorial integrity is exceedingly slight It
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affects less than one-one-hundred-thousandth part of the national

area. On the other hand the agreements have procured for the gov-
ernment great advantages both in international and domestic

politics.

The maintenance of public order in Italy is entrusted to the Fascist

militia. Originally this was an irregular body of Black Shirts without

any legal status, but in due course it was incorporated

into an organization of volunteer militia, and in 1930

the government stipulated that none but members of

the Fascist party could belong to it. The Fascist militia has a per-

manent staff of general officers, but the rank and file do not perform
full-time service. They are called out from time to time for duty or

for drill and are paid for this service only. At other times they live at

home and pursue their regular civilian vocations. The Fascist militia

is organized after the fashion of Caesar's legions, with cohorts, cen-

turies, and maniples. Its function is to prevent disturbances of public

order and to put down any attempts to interfere with the Fascist

government.

Mussolini, like Hitler, maintains a bodyguard of vigilantes. It is

directly under the orders of the head of the government and its func-

tion is to protect the Fascist leaders as well as to un-
t- m THE OVRA.

earth conspiracies against the established order. The

very existence of this OVRA, as it is called, was kept secret until 1930

when it became knowirthrough its redoubled activities.
1 Even yet its

work is done without publicity but it is as effective, although not so

ruthless, as the Russian OGPU was a decade ago.

There are no independent, non-partisan newspapers in Italy to-

day. Fascist control of the press began ten years ago and has been

gradually made more stringent. Under the present FASGISM

regulations the publisher of every newspaper must be AND THE

someone who has been approved by the government.
PRESS -

All those who write what is published in newspapers and other peri-

odicals must be listed with the authorities, and the latter may deny
this right to anyone who is thought to be out of sympathy with the

Fascist r6gime. A newspaper which offends the authorities may have

its issues confiscated, and for repeated offenses may be suppressed al-

together. Political news is virtually uniform in all the Italian news-

papers, for it is handed to them by the ministry and printed without

1 Its full name is Organizzazione Vigilanza Reati Anti-fascisti or Society for the

Surveillance of Anti-Fascist Activities.
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modification. The government professes to '"welcome criticism but

not opposition," reserving to itself, however, the function of deter-

mining whether a newspaper article falls in one class or the other.

Italy, therefore, is full of bootlegged news, and it is about as gen-

uine as bootlegged liquor. As for the editorials which appear in Ital-

ian newspapers nowadays, they are merely the pyrotechnics of

fawning politicians trying to please the powers that be. The corre-

spondence which representatives of foreign newspapers send out of

the country is subject to rigid censorship; the same is true of tele-

graph and cable messages as well as radio broadcasts. One result of

this is that rumors of every kind, even the most fantastic, are passed

along in whispers and freely exported across the frontiers.

Various happenings during recent years have brought Italy's

foreign ambitions into bolder relief. The Spanish insurgents, dur-

ing the civil war in that country, were greatly aided

W man-power and munitions from Italy. In this en-

terprise the Italians received cordial support from

Germany. For many years, on the other hand, Italy opposed Ger-

man plans for the absorption of Austria, but in 1938 permitted the

Anschluss to take place without even a protest. Thus Germany has

moved to the Italian border, with no buffer state intervening. Many
thoughtful Italians fear that in the long run this will force Italy to

serve as a definitely junior member of the Berlin-Rome partnership.

But as an offset to an undue dependence on German cooperation,

the Italian government has met both Great Britain and France

halfway in their endeavor to negotiate agreements of international

amity. Italy, in a word, seeks to hold the balance of power in Europe.

Material on the various matters covered in the foregoing chapter may be

found in many of the references given at the close of the two preceding

chapters. In addition one may call attention to H. Goad and M. Currey,

The Working of a Corporate State (London, 1933), Carmen Haider, Labor and

Capital under Fascism (New York, 1930), F. Pitigliani, The Italian Corporative

State (London, 1933), and Bulletin No. 15 of the Royal Institute of Interna-

tional Affairs entitled "The Economic and Financial Position of Italy"

(London, 1935). M. T. Florinsky, Fascism and National Socialism (New York,

1936) compares the Italian and German systems.

Italy's International Economic Position by Constantine E. McGuire (New
York, 1926)

v

and Herman Finer, Mussolini's Italy (New York, 1935) contain

much useful information. H. W. Schneider. The Fascist Government of Italv
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(New York, 1936) is an up-to-date political and economic analysis. G. Sal-

vemini, Under the Axe of Fascism (New York, 1 936) deals with the situation

of the Italian worker. A. Cippico, Italy: The Central Problem of the Mediter-

ranean (London, 1926), I. S: Munro, Through Fascism to World Power (Glas-

gow, 1933), L. LojaconOtLe corporationfasciste (Milan, 1935), Marcel Prelot,

Uempire fasciste (Paris, 1936), F. Virgilii, // problema della popolazione (Milan,

1924), F. Cotta, Agricultural Cooperation in Fascist Italy (London, 1935), Paul

Einzig, The Economic Foundations of Fascism (London, 1933), and G. G. Bara-

velli, The Policy of Public Works under the Fascist Rigime (Rome, 1937) are all

worth mention. The recent volume by Mario Missiroli on What Italy Owes

to Mussolini (Rome, 1937) is an interesting presentation, strongly pro-

Fascist in flavor.

S. B. Clough and H. W. Schneider, Making Fascists (Chicago, 1929)

describes the methods of civic training. J. L. Glanville, Colonialism in the New

Italy (Dallas, Texas: The Arnold Foundation, 1934) is a brief but interesting

survey.

On the Ethiopian conquest see A. H. M. Jones and E. Monroe, History of

Abyssinia (Oxford, 1935), H. Rowan-Robinson, England, Italy and Abyssinia

(London, 1935), E. Work, Ethiopia: A Pawn in European Diplomacy (New

York, 1935), and the booklet issued by the Royal Institute of International

Affairs on Italy and Abyssinia (London, 1935).

The Roman question and its settlement are explained in H. J. T.Johnson,
The Papacy and the Kingdom of Italy (London, 1928), and in B. Williamson,

The Treaty of the Lateran (London, 1929).

The Annuario Statistico Italiano is the best convenient source of statistical

information; but mention should also be made of L?Italia Economica, an

annual volume edited by R. Bachi and published in Turin.



CHAPTER XL

SOVIET RUSSIA: ITS GOVERNMENT
The proletarian revolution in Russia marks a decisive break with the revolu

tionary traditions and ideology of the past. To compare it with previous revolu-

tions is to miss its significance and misrepresent its character. There are no

historic standards with which to measure the proletarian revolution in Russia;

it is making its own history and creating its own standards. Nicolai Lenin.

Even well-informed Americans often have erroneous ideas about

Russia. They think of Russia as a nation in the sense that England,

France, or Italy are nations. On the map they have

seen a vast exPanse f territory sprawling westward

over Northern Europe and eastward over Northern

Asia with an area of more than eight million square miles, or about

three times that of the United States all of it designated as Soviet

Russia. iThey read that there are about 170,000,000 Russians in-

habiting this expansive territory, all under one government, with

Moscow as its capital. It is natural that they should think of the

U.S.S.R. as though it were a unified country like the U.S.A.

But Russia is not a nation in that sense. It is an irregular checker-

board of territories and races. Before the war Russia was made up of

ITS DIVISIONS at leas* ten quite distinct and none-too-closely-related
BEFORE THE areas, peopled by Russians, Poles, Jews, Finns, Letts,
WORLD WAR.

Turko-Tartars, and Mongolians. First, there was Rus-

sia proper, extending from the Baltic Provinces to the Ural Moun-

tains, and from the Arctic Circle to the Black Sea. This great region

is peopled almost altogether by Russians Great Russians, Little

Russians, and White Russians. Northwest, west, and southwest of

this region were Finland, Latvia, Lithuania, and Russian Poland, in-

habited by peoples of a different speech and religion. Southeast,

south, and east were Caucasia, Russian Central Asia, and Siberia.

Here, again, people differed from the rest of the empire not only in

speech and religion but in race. Such was Russia before the war, a

huge salamander, comprising one seventh of the land surface of the

globe, but every inch of it contiguous. As a result of the peace treaties

some of this territory has been lost but the greater part of it remains

732
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within what is now known as the Union of Socialist Soviet Republics

(U.S.S.R.).

The old Russian empire was built up by accretion. In the earlier

stages its growth was much like that of the United States. Traders

and settlers moved to the frontier where they came into HOW THE
contact with native tribes whose lands they presently OLD EMPIRE

absorbed. But during its later stages the expansion of
WASCREATED '

the Russian empire was more like that of Rome. It was a blood and

iron performance. War and conquest were its main features. An-

nexations were made as ruthlessly as in the days of Roman power.

Unfortunately the Czars were not organizers and administrators

as the Caesars had been. They built up a civilization that was Byzan-
tine rather than Roman, Asiatic rather than Eu-

ropean. This was due in part to the fact that Russia, '^I^N
during the thirteenth century, came under the dom-

ination of the Tartars, and in the fifteen and sixteenth centuries un-

der the spell of Byzantine theological and political ideals. Not until

the reign of Peter the Great (1689-1725) did Russia

become subject to the influence of European civiliza- GREAT
tion in any measurable degree. Czar Peter did his best

to Europeanize his empire but he was able to give it little more than a

thin veneer.

Yet Russia played an important part in European diplomacy dur-

ing the eighteenth and nineteenth centuries. The echoes of the

French Revolution hardly penetrated the great steppes;

but when Napoleon was at the height of his power he THE NINE-

made his artillery heard there. Every student of mod- TEENTH

ern history has read of the Corsican's march to Moscow,
his retreat through the snows, and the coJlapse of his lordly venture.

The Russians had a good deal to do with Napoleon's overthrow, for

it was his ill-starred expedition into the heart of their country that

sapped the military strength of France and made Waterloo possible.

Russia could conquer, but was herself immune fro .n conquest.

Everything favored the development and maintenance of an abso-

lutism in Russia the vast extent of the country, the variety of races

included in it, the illiteracy of the people, the militar-

ism, the primitive rural civilization, and the Oriental POLITICAL

traditions. So the government became and remained DEVELOP-

despotic. From time to time the Czars made various

gestures in the direction of popular government but these did not
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mean much. The rulers were riot willing to convey the substance of

power to the representatives of the people. The wave of democracy
which swept over Western Europe during the year 1848 led to the

framing of new constitutions in France, Italy, and Prussia; it even

compelled some political readjustments in Austria; but upon Russia

it had virtually no influence at all.

Some years later, in 1861, the Czar Alexander II abolished serf-

dom in Russia and improved the economic status of the peasantry;

but he failed to break the power of the landlords or

grant the people any participation in the conduct of

ABOLITION their national government. Alexander did, however,

establish a certain measure of self-government in the

provinces and districts. In these the people were per-

mitted, by indirect election, to choose delegates to district assemblies

(Zemstvos) which were to exercise the right of levying local taxes, as

well as to make regulations concerning such matters as roads and

bridges, schools, public health, public buildings, and poor relief. In

the cities the Czar authorized the establishment of municipal coun-

cils for the exercise of those functions which the district assemblies

performed in the provinces.

These local assemblies soon afforded rallying points for a liberal

movement which aimed at political reform in the empire as a whole.

THE LIBERAL They grew steadily more assertive in their demands for

MOVEMENT a constitution and for the calling of a national parlia-
U866-1 90s;, ment. But this liberal movement did not make much

progress until after the close of the nineteenth century. Liberalism,

in the autocratic circle surrounding the Czar, was regarded as syn-

onymous with revolution. The imperial authorities were so fearful of

the very words constitution and parliament that they went to the

ridiculous extreme of censoring them in the newspapers.
1 Mean-

while tne teachings of Karl Marx and his disciples were turning

many of the younger liberals to socialism and providing recruits for a

Social Democratic party.

Thus the situation drifted until Russia engaged in her war of

1904-1905 against Japan and met defeat on land and sea. This na-

tional humiliation caused such widespread popular re-

sentment that the government became alarmed. The

Social Democrats in Russia grew more numerous and

became more outspoken, despite the persecution to which they were

1
Scrgius A. Korff, Autocracy and Revolution in Russia (New Yqrk, 1923), pp. 7-8.
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subjected. The disorders which they were able to foment, especially

among the industrial workers, now gave the authorities more worry
than ever. In the rural districts the peasants began seizing the lands

of the nobility and pillaging their mansions. Martial law had to be

declared in many portions of the country. Students in the cities

started rioting and the universities were closed. These widespread
and serious disorders made it clear that the old policy of reaction and

repression would have to be modified. So the imperial government,
to secure its own preservation, decided that a move must be made in

the way of bending to the popular clamors for a national parliament.

In 1905, therefore, the Czar issued a series of decrees which pro-

fessed to establish a constitution for his people. These decrees did not

in fact abolish the autocratic system; on the contrary THE

they asserted the executive supremacy of the emperor CONSTITU-

and reaffirmed his right to exercise an absolute veto
TION OF 19 "

over all legislation. They declared the Czar's ministers to be respon-

sible to him alone. On the other hand they made provision for a na-

tional parliament of two chambers, namely, an upper house or Coun-

cil of the Empire, and a lower house or Duma. In the Council of the

Empire half the members were to be appointed by the emperor and

the other half chosen for nine-year terms by the provincial assem-

blies, the landowners, the nobility, the chambers of commerce and in-

dustry, the church, and the universities. Membership was restricted

to persons over forty years of age who held academic degrees. Mem-
bers of the lower house, or Duma, were to be elected through the dis-

trict assemblies or Zemstvos, which were hereafter to be constituted

on a basis of manhood suffrage. It was stipulated that no discussion

of the form of government, or of military or foreign affairs, should be

allowed in the Duma, but its assent was made necessary for the en-

actment of general laws.

On paper this looked like a good start. At least it brought Russia,

in 1 905, to the point that England had reached in the days of Magna
Carta (1215). But unhappily it did not prove to mark WHAT rr

the beginning of a new era, and for two reasons: first,
AMOUNTED

because the Russian people did not know how to use

their new endowment of power in moderation, and, second, because

neither the Czar nor his ministers accepted the new political arrange-

ments in good faitji.

The Dumas which were elected under the new arrangement con-

tained many liberals and radicals; some of whom went so far as to
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declare that the mission of the Russian parliament was not to pass

laws but to precipitate a revolution. Getting out of hand, the first

two Dumas were dissolved and in 1 907 the suffrage was curtailed by

imperial decree. Thereafter the parliament ceased to be representa-

tive and its functions became little more than advisory in character.

This was the situation when Russia entered the World War. The
Duma was in session but could exert no influence upon the conduct

RUSSIA IN
^ affa*rs - The amazing incompetence and corruption

THE WORLD of the government, however, soon stirred all classes of
WAR "

the people to indignation. Ill-equipped armies were

sent into the field to be slaughtered. Measures for provisioning the

civilian population broke down, and the people of the cities went

hungry while large quantities of foodstuffs were being illicitly shipped
into Germany and Austria. Under the pressure of popular resent-

ment the Duma became aggressive. Its members began to assail the

government for its ineptitude. Encouraged by this show of inde-

pendence the workers in the cities grew bolder and began a series of

strikes. Thereupon the government issued decrees ordering the mem-
bers of the Duma to go home and commanding the workers to ter-

minate their strikes. The Duma refused to disband and the striking

workers defied the government's decrees. The Revolution followed

like a streak of lightning from the sky.

THE REVOLUTIONS OF 1917

The Revolution of March, 1917, began at Petrograd just before

the United States entered the war on the side of the Allies. It began
as revolutions usually do. The striking workmen and

THE MARCH
tke hungry population of Petrograd came out on the

REVOLUTION .. ~ , -,, . , ,.

(i9i?): streets demanding food. 1 he government tried to dis-

perse the crowds by calling out the troops of the Petro-

BEGAN. grad garrison, but the soldiers refused to obey orders.

Instead they joined the mobs which were now throng-

ing the streets. Like the Parisians of 1789 the rioting crowds now
stormed the Russian Bastile known as the Fortress of St. Peter and

St. Paul and set the prisoners free. Meanwhile a self-appointed

committee of the Duma assumed control of the situation, appointed
a new ministry, established a provisional government, and promised
that a new constitution would be prepared. At this juncture the

Czar was compelled to issue a decree abdicating the throne and was

held prisoner with his family.
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Simultaneously with the formation of the provisional government
the representatives of the workers organized in Petrograd a soviet of

workers' and soldiers' delegates which, without any
formal authority, began to exercise governmental

powers. This soviet and the provisional government
had different points of view and both undertook to issue decrees

which were often contradictory. The soviet, by a series of decrees

which the provisional government was forced to accept, abolished the

old military discipline and thus sapped the morale of the army. To

prevent this working at cross purposes the provisional government
and the soviet attempted a coalition, but their joint efforts did not

avail to check general disorganization.

As the situation grew worse a radical branch of the Social Demo-

crats, known as the Bolsheviks,
1 secured for themselves an increased

share in the management of soviet affairs and insisted

that the Revolution must be an economic as well as a NOVEMBER

political one. They were supported in this demand by
REVOLUTION

the fact that the workers were already seizing the fac-

tories, while the peasants were driving out the landlords and taking
the land as their own. These Bolsheviks did not constitute even a re-

spectable minority of the Russian people, but they had a definite pro-

gram which the soldiers and workers could understand. Immediate

peace and a dictatorship of the proletariat were their objectives.

What is more, they possessed capable leaders in Nicolai Lenin and

L6on Trotsky, two Bolsheviks who had been exiled by the Czarist

government, but had now managed to make their way home

again. Soon these leaders were able to get control of the Soviets in

Petrograd, Moscow, and the other cities. Then with the aid

of the troops they threw the provisional government out of the

picture.

Thus the second stage of the Russian Revolution was accom-

plished. A congress of the Soviets now set up a council of people's

commissars, with Lenin at its head, while Trotsky took
RUSSIA

charge of the army. This new government forthwith BECOMES A

deserted the Allies and proceeded to negotiate a sepa-
COMMUNIST

rate treaty with Germany. The treaty was a humiliat-

ing one for Russia, but the new soviet rulers accepted it in order that

1 In Russian the term Bolshevik means majority, as contrasted with Menshevik

which means minority; but in this case the Bolsheviks did not actually constitute

a majority of the Social Democratic party as a whole.
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they might be free to go ahead with their political and economic

overhauling of the country. Meanwhile they issued a series of de-

crees which abolished private property, and declared all railways,

banks, factories, mines, and land confiscated for the use of the pro-

letariat. The Czar and his family were put to death; many members

of the nobility, landowners, former Czarist officials, and intelli-

gentsia were killed, imprisoned, or exiled; soviet commissioners were

placed in charge of industries everywhere; and the Orthodox Church

was disestablished. Within a few months the country was trans-

formed into a communist state so far as decrees could accomplish
it.

These drastic steps alarmed Russia's former allies, who had large

stores of munitions and supplies lying at various Russian ports such

FOREIGN as Murmansk, Archangel, and Vladivostok. They sent

INTERYEN- troops to guard their supplies and the ports at once be-
TION * came rallying points for anti-Bolshevik leaders who
undertook to start counter-revolutions. This action played into the

hands of the Bolshevists, for it tended to unite the Russian people

against what they looked upon as foreign invasions aiming to restore

the Czarist autocracy. The counter-revolutionary movements were

quickly suppressed.

THE OLDER SYSTEM OF SOVIET GOVERNMENT

In the summer of 1918 the Congress of Soviets, now known as the

Ail-Russian Congress, adopted a constitution for the "Russian

THE SOVIET Socialist Federated Soviet Republic" which had been

CONSTITUTION prepared for it by the Bolshevik leaders who now be-
OF 1918 '

gan regularly to call themselves Communists. This

constitution was not framed by men who had been elected for the

purpose nor was it submitted to the Russian people for acceptance.

But it served as a starting point, and five years later became the

model on which a constitution for the entire Union of Socialist

Soviet Republics was framed. 1 The scheme of government set up by
this latter document continued in operation down to 1936, when a

new and quite different constitution was adopted.

By the constitution of 1923 Russia became a federated republic of

seven constituent republics, with a Union Congress of Soviets as the

1 This constitution, although not ratified until January, 1924, was put into

operation six months earlier. It is printed in W. E. Rappard and others, Source

Book on European Governments (New York, 1937), Part V, pp. 88-106,
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supreme political authority.
1 This congress was made up of delegates

from urban Soviets (or local councils of workers) at the
AND THE

ratio of one delegate for every 25,000 workers, and UNION CON-

of delegates from the Soviets of rural areas at the ratio STITUTION

of one delegate for every 125,000 peasants. No one

was allowed to vote for delegates if he were an employer, or if he had

been in any way connected with the old Czarist administration.

Between meetings of the Union Congress the supreme legislative

power was vested in a central executive committee, which in turn

appointed a presidium or steering committee to do most of the work.

Executive authority was devolved upon a ministry, or Union Coun-

cil of Commissars, the members of which were ostensibly elected by
the central executive committee but in reality were appointed by the

leaders of the Communist party. Each commissar served as the head

of an administrative department such as foreign affairs, war and

marine, foreign trade, transport, labor, food, and finance. The de-

crees and regulations of this Council of Commissars were made bind-

ing on the several soviet republics within the Union.

Under the constitution of 1923 wide powers were vested in these

Union authorities, including control of treaties and foreign affairs,

the right to declare war and make peace, conclude
. , , , ^ POWERS OF

foreign loans, regulate foreign trade, make contracts of THE UNION

concession, regulate railroads, posts and telegraphs,

control the military establishment, establish a uni-

form currency and credit system for the Union, also a uniform sys-

tem of taxation, and standardize the system of weights and measures.

The Union Congress was also empowered to "lay down general prin-

ciples to be followed by the constituent republics in the matter of civil

and criminal law, judicial procedure, labor legislation, and schools."

Finally, the Union authorities were given the right to veto any law

or decree of a constituent republic if in conflict with the constitution.

But the formation of the U.S.S.R. did not abrogate the constitu-

tions of the various constituent republics. Each of these republics re-

tained its own soviet organization of government, al- THE

though it became substantially alike in all of them. GOVERNMENT

Ostensibly the seven republics were autonomous, but ^vEiTcoN-

they had in fact little discretion except to cany out the STTTUENT

orders which came from the Union government at
REPUBLIGS-

1 These seven constituent republics were the Russian, White Russian, the

Ukrainian. Turkoman. Uzbek, Tajik, and Transcaucasian republics.
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Moscow. Nevertheless within the bounds of general policy laid

down by the latter the governments of the component republics re-

tained authority over various local matters, such as education,

health, social insurance, the administration of justice in the lowest

courts, and the encouragement of agriculture.

Take a look at the chart on the next page. It shows the way in

which the government of the U.S.S.R. and the government of Rus-

sia proper (R.S.F.S.R.) were organized during the years preceding
1936. It will serve to indicate, in comparison with another diagram
a few pages later, just how far the new constitution sets up a frame-

work of government differing from the old. The outstanding features

of the older plan were its complexity and cumbrousness. Between

the people and their supreme rulers a long and devious route was

provided with all real responsibility lost on the way. The rural

voter in his local soviet chose delegates to a district soviet, the latter,

in turn, named delegates to higher Soviets, and the latter sent repre-

sentatives to the All-Union Congress which appointed a central exec-

utive committee and this body chose the supreme executive authori-

ties. The industrial worker in the cities was given a more direct and

more weighty representation because he was deemed to be more

reliable in his allegiance to the soviet system.

Another outstanding feature of the scheme of government which

functioned in the U.S.S.R. prior to 1936 was the basis upon which

THE BASIS
*ke people obtained representation in the legislative

OF REPRE- bodies. In England, France, and the United States
SENTATION. ^ peOpje are asj^j to choose their representatives on

a geographical basis, that is, the voters of a ward, county, arrondisse-

ment, constituency, or district are given the right to elect the mem-
bers of the lawmaking body. No matter what their vocation, all those

who reside in a given area vote together. Thus a member of Con-

gress, in the United States, may represent a district in which there

are" farmers, industrial workers, miners, railroad operatives, profes-

sional men, shopkeepers, truck drivers, unemployed workers on re-

lief, and all the rest. He represents them as a single unit of popula-

tion, without regard to their varied circumstances or conditions of

daily life. The American theory of representation is that a voter's in-

terests are determined by the place where he lives rather than by the

vocation which he follows. In other words the geographical system
of representation assumes that locality-consciousness is stronger than

class-consciousness. That is why a lawyer is deemed to be a fit and
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THE UNION

UNION COUNCIL

OF COMMISSARS PRESIDIUM

UNION CENTRAL EXECUTIVE COMMITTEE

Soviet of Nationalities Soviet of the Union

UNION CONGRESS OF SOVIETS

RUSSIA
PROPER

Factories and Workshops,
each with a Soviet

Villages and Rural Communities,
each with a Soviet
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proper representative of shopkeepers or farmers if he resides in the

same congressional district with them, while a farmer or a shop-

keeper is not regarded as eligible to represent them if he lives outside

the district.

The soviet system sought to establish a vocational basis of represen-

tation. It is true that geographical areas had to be utilized also, but

only as a convenient way of making the vocational

VOCATIONAL basis workable. People of different employments voted

REPRESEN- separately miners in one group, iron-workers in an-

PREFERRED other, soldiers in a third, peasants in a fourth, and so

on. Each group chose representatives from its own
class. A miner or an iron-worker in the Union Congress did not rep-
resent Kiev, or Odessa, or Minsk, or the city from which he hap-

pened to come; he represented a cla$s of
people, irrespective of their

residence. According to its admirers this soviet plan provided "an

unmeasurably better form of representation" than the world had
ever tried before, for it used as its basis "real groups with a common
purpose," in contrast with geographical districts which were declared

to be "nothing but meaningless conglomerations."
As a theory, this arrangement had a good deal to be said for it.

The geographical basis of representation is defective because it leaves

THE AR- out f account the fact that every voter belongs to a
OUMENT class or group, and is not merely the resident of a dis-

trict. His class allegiance may be far stronger than his

allegiance to the locality; usually it is. Business men, wage-earners,

farmers, and professional men do not overlook the interests of their

own economic and social fellowship. There is no essential bond be-

twetn two voters of different occupations for the mere reason that

they happen to live in the same county. Neither can it always be

taken for granted that men of the same occupation will think alike on

questions of public policy. On the whole, however, it may fairly be

argued that occupation forms a better basis in this respect than geog-

raphy can hope to provide under modern conditions of life.

But there is another way of looking at the question. Can the well-

being of the whole people be best promoted by distributing political

THE AR- power according to channels through which the vari-

OUMENT ous classes derive their livelihood? The Soviet theory
of government is based upon the principle that a man's

occupation determines his attitude on questions of public policy. But
should it be encouraged to do so? In the United States we have gone
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oa the principle that men are American citizens first, miners or

iron-workers afterwards. We have tried to maintain the doctrine

that a man's interest in the welfare of the nation as a whole should

transcend his interest \n any class or organization. Accordingly,
while a congressman is elected by the voters of a district, he does not

(if he is the right kind of congressman) merely represent that dis-

trict. He is supposed to represent the whole people, and he is paid by
the whole people of the United States for doing it. One frequently

hears complaint that the average congressman does not always think

in such terms but is too exclusively concerned with the interests of his

own district. Now if he were elected by a class would he not feel in

duty bound to represent that class, and could it properly be urged upon
him that his function is to serve the whole people? Would not the voca-

tional plan of representation narrow the horizon of the representative

to an even greater extent than the geographical arrangement does?

Vocational representation, in any event, is no longer required by
the new constitution. Each administrative district is permitted to

make its own rules concerning the time, place, and pro-

cedure for elections, subject to the requirement of uni- OUTCOME

versal suffrage and a secret ballot. In most cases the OF THE
EXPERIMENT.

voting takes place on an occupational rather than on

a geographical basis because the people have been accustomed to

this procedure, but all those who are not employees (e.g., house-

wives, handicraftsmen, shopkeepers, professional men, etc.) now
vote by districts and not by occupations. The friends of vocational

representation argue that the system did not prove unsatisfactory but

that it is no longer needed because all class antagonisms and diver-

gences of vocational interest in Russia have now disappeared. When

you have liquidated all classes but one, and all parties but one, and

all leaders but one, it does not much matter what basis of representa-

tion you use, or indeed whether you use any basis at all.

THE STALIN CONSTITUTION (1936)

Early in 1935 a commission of thirty-one members, under the

chairmanship of Josef Stalin, secretary-general of the Communist

party, was appointed to frame a revised constitution.

More than a year later a draft was prepared and pub-
lished for discussion by the people. Then, in the clos-

ing weeks of 1936, this draft was submitted to the All- ORGANIC

Union Congress and including some amendments was
LAW*
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adopted with virtual unanimity. It went into force without ratifica-

tion by the people. Here is the way in which a eulogist of the pro-

ceedings describes the final scene: "Then the Congress decisively re-

fused a roll-call on the final adoption, which they carried with cheers

and singing. Without the help of a band, but firmly and clearly, the

2016 delegates sang three stanzas of the International. . . . December

5th was declared a national holiday Day of the Constitution." 1

Let the balalaikas ring,

Raise anew the chorus,

Isn't it a happy thing

The road that lies before us?

The constitution of 1 936 (commonly known as the Stalin Constitu-

tion) declares the U.S.S.R. to be a "socialist state of workers and

peasants." It is also declared to be a federated state on

t^ie basis of the voluntary association of soviet socialist

republics with equal rights. There are now eleven of

these constituent republics instead of the original seven. The in-

crease results from the creation of two new ones (Kazak and Kirghiz)

together with the division of Transcaucasia into the three republics

of Armenia, Georgia, and Azerbaijan. The Union government is

given authority over foreign affairs, national defense, the acceptance
of new republics into the federation, foreign trade, national economic

planning, taxation and revenues, the administration of banks, indus-

trial and agricultural establishments, as well as trading enterprises of

Ail-Union significance, transport and communications, money and

credit, social insurance, public debts, citizenship, judicial organiza-

tion and procedure, civil and criminal law, together with the estab-

lishment of "basis principles" to be observed throughout the Union

in the field of education and public health. The All-Union govern-

mentJs likewise given power to ensure the conformity of the con-

stitutions of the associated republics with its own. And in case of a

conflict between a law of the Union and that of a constituent repub-
lic the former prevails. The constitution can be amended by a two

thirds vote in the two chambers oT the Supreme Council (Verkhovny

Soviet) or All-Union parliament.

Legislative power in the U.S.S.R. is vested by the new constitu-

THE tion in this Supreme Council, composed of two cham-
SUPREME bers. This body is the successor of the All-Russian Con-
OOUNCIL.

govjets uncjer the old constitution. The two
1 Anna L. Strong, The New Soviet Constitution (New York, 1937), p. 64.
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THE GOVERNMENT OF THE U. S. S. R. UNDER THE
1936 CONSTITUTION

SUPREME COUNCIL
of the

U.S.S.R.

PROVINCIAL, REGIONAL

AND LOCAL COUNCILS

VOTERS

Voting on the basis of universal,

equal and direct suffrage, by
secret ballot

chambers of the Supreme Council are known as the Council of the

Union and the Council of Nationalities. The former is made up of

deputies chosen by popular vote from election districts, one for every

300,000 population. The Council of Nationalities is also chosen by

popular vote from election districts, but its members are distributed

on a uniform basis to the various constituent republics (e.g., twenty-

five to each constituent republic irrespective of its population) and to

other existing political units. l All elections are by secret ballot, with

universal suffrage. Citizens who have reached the age of eighteen

years (with the exception of criminals and mentally deficient persons)

1 For the details see Article 35.
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arc entitled to vote. The two chambers are of about the same size

and enjoy an equal right to initiate legislation.

To become effective, a law requires the concurrence of both cham-

bers. No distinction is made, as in some other countries, between

money bills and other projects of legislation. In case of

SDURE" a deblock between the two chambers the disagree-

ment is settled by a joint committee of conference, as

in the United States. If this committee cannot effect an agreement,
or if its decision does not satisfy one of the chambers, the question is

reconsidered by both bodies. And as a last resort the presidium (see

below) may dissolve the chambers and order a general election to de-

cide the issue. 1 Sessions of the two chambers begin and end concur-

rently. By a majority vote the two chambers can enact any law and

by a two thirds vote they can amend the constitution.

Between sessions of the Supreme Council its powers are vested in a

presidium or standing committee of thirty-seven members which it

elects. This body, it is anticipated, will be the real

PRESIDIUM legislature; the Supreme Council will probably do lit-

tle more than hear reports and ratify the acts of the

government. The presidium is also given a number of special powers

by the constitution, for example, the granting of pardons, the award-

ing of decorations, and the appointment of investigating commis-

sions. In addition it appoints and may remove the high command of

the armed forces; it may decree a general or partial mobilization,

and may also declare war if the Supreme Council is not in session; it

ratifies treaties, and "gives interpretations of the law." 2

The presidium of thirty-seven members will function during most

of the year as the legislative organ of the Soviet Union while supreme
executive power is vested by the constitution in the

couNciL OF Council of People's Commissars of the U.S.S.R. This
PEOPLE'S

body, which corresponds roughly to the cabinet in
COMMISSARS. ,

J9
/ . ,

other governmental systems, is made up of commis-

sars or ministers who are chosen by the Supreme Council at a joint

session of its two chambers, but this choosing is merely a perfunctory

ratification of decisions made by the Politbureau of the Communist

1 In the discussions which preceded the adoption of the new constitution a

proposal was made to eliminate the Council of Nationalities and establish a

unicameral legislature. But Stalin successfully argued against this proposal,

using much the same arguments that were advanced in the American constitu-

tional convention of 1787 for the equal representation of the states in the Senate.
* Articles 49-54.
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party. So with cabinet responsibility. By the terms of the constitu-

tion the Council of People's Commissars of the U.S.S.R. is respon-

sible to the Supreme Council (to both chambers of it in joint session),

but its only real responsibility is to the party bureaus.

The Council of People's Commissars includes two types of com-

missariats. There are a number of All-Union commissariats which

function over the entire U.S.S.R., and have no du-

plicating commissariats in the eleven constituent re- J^Â ATS

publics. These All-Union commissariats have charge

of national defense, foreign affairs, foreign trade, railways, water

transportation, communications (i.e., posts and telegraphs, etc.),

and heavy industry. There are no corresponding commissariats in

the constituent republics because the latter have no jurisdiction in

these matters. But the Council of People's Commissars also includes

a number of "Union-Republic" commissariats, or ministerial de-

partments, which are duplicated in each of the eleven republics.

These deal with matters over which these constituent republics have

some jurisdiction, namely, agriculture, food supplies, finance, light

industry, internal trade, justice, health, and other local affairs. Their

work, accordingly, is concerned with the proper coordination of ad-

ministrative effort in these last-named fields throughout the Union.

The constitution of the U.S.S.R. provides that the Ail-Union

commissariats administer their respective fields directly, or through
subordinate organs which they appoint, but that the

RELATIONS

Union-Republic commissariats shall perform their ad- BETWEEN

ministrative functions, as a rule, through similarly
THE CENTRAL

, . . , . , .. AND LOCAL
named commissariats in the constituent republics. ADMINISTRA-

The latter are appointed in each case by the authori- TIVE AU"

, ,,. ~ . THORITIES.
ties of these republics. Or, to put the matter in an-

other way, the control of administrative work is centralized but the

performance of it is to a considerable extent decentralized. To keep

things in articulation it is provided that each of the All-Union com-

missariats shall maintain a representative at the capital of each re-

public, and that each republic shall have a representative at Moscow.

The latter has a right to sit with the All-Union Council of People's

Commissars whenever any matter affecting his own republic is under

consideration.

Each member of the Council of People's Commissars of the

U.S.S.R. is assisted by a group of advisers. In addition there are

numerous special advisory boards, and some boards which have more
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than advisory powers. Chief among these are the Council of Labor

and Defense, the State Planning Commission, the
ADVISORY _, .

. . . . . __. .

AND Committee on the Arts, and the Committee on Higher
PLANNING Education. The first of these bodies is .entrusted with

the formulatipn of general plans for strengthening the

economic phases of the natidnal defense, while the second coordinates

the "planned economy" of the various republics with that of the

Union. But neither of them is provided with the machinery for

carrying its plans into operation. The execution of all plans is en-

trusted to the Council of People's Commissars or to the individual

commissariats.

The constitution of 1 936 makes no provision for a president of the

Soviet Union. The Ail-Union Council of People's Commissars has

its own chairman, but he is not a prime minister in any

PROVISION sense nor does he rank as the titular head of the Union
FOR A government. The ceremonial functions usually per-

PRJESIDENT formed by the head of the stat in other countries are

in Russia entrusted to the president of the central ex-

ecutive committee. Michael Kalinin holds this office at the present

time, but the world rarely hears of him. When foreign ambassadors

come to Moscow they present their credentials to the chairman of the

presidium. No foreign diplomatic agents are accredited to the gov-

ernments of the various constituent republics although the Union

constitution declares these republics to be autonomous. They are

even given the right to secede from the Union if they so desire. But

this right to secede does not give anyone the right to advocate seces-

sion. Such advocacy would be promptly branded as counter-revolu-

tionary and would result in the quick liquidation of everyone con-

cerned in it.

Does the new constitution establish responsible government

through ministerial responsibility in Soviet Russia? The answer is

that technically it does. The Ail-Union Council of
B THERE

People's Commissars is in effect a ministry. Its mem-
bers function together as a cabinet and individually as

cabinet ministers. They are appointed by* the Su-

preme Council or Union parliament and are respon-

sible to that body. On paper there is no essential difference between

Soviet Russia and the French Republic in the matter of ministerial

responsibility. But in practice there is a great deal of difference. The
Soviet commissars are not actually chosen by the legislative body.
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They are handpicked by the Politbureau of the Communist party,

which in turn is made up of men appointed by the secretary-general

of that party. They are not responsible to the legislative body, or

even to the presidium, save in a purely technical sense. Whether a

commissar holds his post, or loses it, depends upon his standing with

the party leaders, not with the parliamentary leaders.

THE SOVIET JUDICIARY

With one exception all the courts in Soviet Russia are state courts,

not federal courts; they are judicial organs of the constituent repub-

lics, not of the Union. But they are uniform in all these

republics. And Rus5ian political philosophy, by the

way, does not look upon the judiciary as a separate

branch of the government, vested with a position of semi-independ-
ence as in other countries. It is part of the regular administration,

like a commissariat of finance or of agriculture. Its function, like

those of the latter, is to help carry out the general policy of the gov-

ernment and more particularly to safeguard the new social order

against the machinations of its internal enemies. While the courts

endeavor to protect the rights of all citizens as against one another,

they do not have the function of protecting the citizen against his

government, for according to the Soviet theory of justice it is un-

thinkable that the citizen should ever need such protection. He
would need it only when he fails to agree wholeheartedly with the

government, and then he would not deserve it.

There are three gradations of courts in the several constituent re-

publics. First are the people's courts. One such court is provided for

every district. Its personnel consists of a judge who is

elected by the people of his district and two assessors or

citizen judges who are selected from a panel of citi-

zens. This panel is prepared by the local Soviets through a special

committee, and no one who is selected to serve as an assessor or citi-

zen judge can be required to function for more than six consecutive

days in any year. The judge and his two lay colleagues have equal

powers in deciding the cases that come before them. This is in ac-

cordance with the Soviet principle that the administration ofjustice

should not be wholly removed from the hands of the workers. In the

United States this idea of letting the people participate in the admin-

istration of justice is embodied in the jury system, but trial by jury
has never obtained any foothold in Russia. More than seventy pet*
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cent of all the cases tried in the courts of Soviet Russia come to the

people's courts, although these courts have no jurisdiction over

crimes against the state unless such cases are brought before them by
the public prosecutor, which does not usually happen.
Above the people's courts are regional courts, with judges who are

elected, not by popular vote, but by the Soviets of the regions which

they serve. The term of these judges is five years. Re-

gional courts serve as courts of appeal from the people's

courts and they also have original jurisdiction over

various offenses against the government, such as counter-revolu-

tionary actions and misconduct on the part of public officials. While

the people's courts deal with all manner of small controversies and

minor crimes, the trial of serious crimes is within the jurisdiction of

the regional courts from the outset.

Each of the eleven constituent republics has its own supreme court,

but they are all constituted in the same way. The judges are chosen

for five-year terms by the supreme councils or parlia-SUPREME
COURTS OF ments of the respective republics, but they must be per-
THE SEVERAL sons wjlo have served in the lower courts. These su-
REPUBLICS.

preme courts hear appeals from the regional courts;

they also have original jurisdiction over cases of exceptional

importance which may be brought before them by the public

prosecutor. When high officials of government in any of the re-

publics are accused they are brought to trial in one of these

courts.

Finally, there is the supreme court of the Soviet Union. Its judges
are chosen by the Supreme Council (both Houses in joint session) for

fixed terms of five years. The Union constitution de-
THE SUPREME
COURT OF clares them to be "independent and subject only to the
THE SQVIET law but this high tribunal does not have any of the
UNION. .... .

usual safeguards ofjudicial independence. It contains

more than thirtyjudges and sits in three sections, criminal, civil, and

military. These sections hear appeals, each in its own field, where-

ever it is alleged that a decision rendered in one of the supreme courts

of the republics contravenes the general legislation of the Union.

The supreme court of the Union also deals with conflicts between the

republics and is the place of trial for any accused member of the

Union government. It may, when called upon, render advisory

opinions as to the constitutionality of laws and decrees, but it has no

power to declare Union laws unconstitutional.
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Outside the range of the regularjudiciary there are variqus special

courts, such as juvenile courts, land courts, courts of arbitration, and

military courts. A special people's court deals with in- THE
fractions of the labor laws. Military courts do not al- SPECIAL

ways confine themselves to the trial of military person-
COURTS>

nel but take civilian offenders within their purview at times. Proce-

dure in all the courts, whether regular or special, is lacking in the

traditional safeguards. There is no requirement that the accused

shall have a public trial, because the constitution permits exceptions

to be made and they are made. The constitution also guarantees to

the accused "the right of defense," but persons charged with counter-

revolutionary crimes are frequently given little or no opportunity to

defend themselves. There is no provision for anything like a writ of

habeas corpus wherewith to get anyone out of jail or back from

Siberian exile. There are no regular jury trials. Extreme penalties

are imposed for offenses which in other countries would not be re-

garded as flagrant, such as trying to leave Russia without a permit or

concealing foreign currency.

The attorney-general or chief public prosecutor for the Soviet

Union is chosen for a seven-year term by the Supreme Council. The
constitution endows him with "the highest responsi-

bility for the effective execution of the laws." His PUBLIC

duty includes that of investigating the acts of Union PROSE-

. . CUTORS.
officials and of prosecuting them before the supreme
court of the Union if the occasion arises. There are also chief prose-

cutors in the constituent republics; they, in turn, appoint regional

and district prosecutors. Since there are no practicing lawyers, in the

usual sense, the defense of accused persons in Soviet Russia is under-

taken by members of a society of advocates, organized under the

supervision of the courts. These advocates must render assistance to

defendants whenever called upon and must do it without charge if

the court so orders.

The organization and control of local government is left to the in-

dividual republics and consequently varies somewhat in different

parts of the Union. But the differences are not great or LOCAL
fundamental. There are provinces, districts, cities, and GOVERN-

rural communities, each with its governing council
MENT>

(elected by universal suffrage) which appoints various commissars to

do the administrative work. These commissars, like the French pre-

fects, have a dual responsibility: to the local authorities who have ap-
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pointed them, and to the higher authorities whose general policies

they must carry out.

Finally, the constitution of 1936 contains a comprehensive bill oi

rights. It guarantees the "right to work, and the right to rest," the

right to education, freedom of speech, of the press, and

RIGHTS ^ assembly* I* forbids arbitrary arrests or detention

and assures equal rights to all citizens irrespective of

race or nationality. It goes further than any other constitution so far

as formal guarantees of personal liberties (as distinguished from

property rights) are concerned. But there is as yet not the slightest

indication that these guarantees will be effective in practice. Strict

control of the press, the radio, the theatre, and the schools has not

been in the least relaxed. Ruthless terrorism is still directed against

every symptom of organized opposition to the party in power. Secret

trials and unadvertised executions continue as before. The glaring

discrepancy between the constitution and the facts of Soviet life can

hardly be overlooked by anyone, however sympathetic he may be. 1

The new rules relating to property rights are interesting and sig-

nificant. Russia, during the past twenty years, has built up a socialist

economy. The constitution distinguishes, therefore.
THE RIGHT
TO HOLD between "socialized property," that is, property which
PERSONAL

is OWned by the state or by cooperative groups, and

"personal property," which may be owned by individ-

ual citizens. Socialized property includes land, waterways, mines,

factories, railways, means of communication, banks all the chief

agencies in production or distribution. It also includes cooperative

property such as the collective farms which have been organized un-

der the Artel system, as will presently be explained.

Personal property, on the other hand, embraces income from

labor, savings deposited in state banks or invested in government

bonds, dwelling houses occupied by their owners, au-

tomobiles maintained for personal use, tools, furnish-

ings, and other personal belongings. A Russian citizen

may now acquire a large amount of property, but it must be solely

for his own use. He cannot acquire property "to be used in the ex-

ploitation of others," that is, to provide private capital for industry or

1 For a vivid presentation of this point of view, by one who probably knows
Russia better than any other living American, see the article on "Russia's Gold
Brick Constitution" by W. H. Chamberlin in The American Mercury, Vol. XLII,

pp. 181-186 (October, 1937).
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to employ labor. All this, of course, is a considerable step away from

pure Marxism. But the possession of personal property is not neces-

sarily irreconcilable with a socialist economy. It does not involve a

return to capitalism sa long as the distinction set up by the new con-

stitution is maintained, but the maintenance of this distinction may
not prove to be easy. And in any event it must involve the recru-

descence of classes in Russia, for there can be no "classless society" if

some are permitted to accumulate "personal" property worth mil-

lions of roubles while others have none at all. Is it easy to believe

that "all class distinctions and class antagonisms have been abol-

ished" in a country where some of the people are permitted by the

constitution and laws to earn ten times as much as others, live in

mansions, own automobiles, and wear fine raiment, while the mass

of the workers and peasants are barely able to provide themselves

with the absolute necessities of life? Communist leaders are fond of

declaiming that "the only liberty for the worker in democratic coun-

tries is liberty to starve." Yet the figures demonstrate that the per

capita consumption of food by the workers in the United States is

vastly greater than in Russia. To the Communist mind, however,
this only goes to prove Che truth of the cynic's proverb that "there is

nothing so false as facts, except figures."

POLITICAL HISTORY AND BACKGROUND. Alfred Rambaud's History of

Russia (3 vols., London, 1913) is a convenient source of information on the

political history of Russia before the outbreak of the World War. A more
recent work is G. Vernadsky's History of Russia (New Haven, 1929). James
Mavor's Economic History of Russia (2nd edition, London, 1925) is a com-

prehensive book in its field. Events immediately preceding the revolution

are explained in A. MeydendorfFs Background of the Russian Revolution (New
York, 1929), also in Baron KorfFs Autocracy and Revolution in Russia (New
York, 1923). A volume by P. P. Gronsky and N. J. Astrov entitled The War
and the Russian Government (London, 1929) shows how the military misman-

agement hastened the political collapse. On the revolution itself a useful

book is W. H. Chamberlin, The Russian Revolution, 1917-1921 (2 vols., New
York, 1935).

THE SOVIET CONSTITUTIONS OF 1918 AND 1923. An English translation of

the Russian constitution of 1918 is printed in H. L. McBain and Lindsay

Rogers, The New Constitutions of Europe (New York, 1920), pp. 376-400.

The All-Union constitution of 1923 is printed in W. E. Rappard and others,

Source Book on European Governments (New York, 1937),-Part V, pp. 88-106.

See also Andrew Rothstein, The Soviet Constitution (London, 1923), the same
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author's Soviet Russia (London, 1924), W. R. Batsell, Soviet Rule in Russia

(New York, 1929), and B. W. Maxwell, The Soviet -State (Topeka, Kansas,

1934). An interesting booklet by Vera Micheles Dean, entitled Soviet Russia,

1917-1933 (New York, 1933), gives a concise survey of developments during
that period.

THE NEW CONSTITUTION. The All-Union constitution of 1936 is printed

in W. E. Rappard and others, Part V, pp. 107-129, and as a pamphlet by
the Carnegie Endowment for International Peace, No. 327 (New York,

1937). Josef Stalin, Stalin on the New Soviet Constitution (New York, 1934) is

naturally authoritative. Mention should also be made of Samuel N. Harper,
The Government of the Soviet Union (New York, 1938). An excellent unbiased

survey of The New Constitution of the U. S. S. R. by Vera M. Dean is issued

as a Foreign Policy Association Report, Vol. XIII, No. 3, April 15, 1937.

The volume on The New Soviet Constitution by Anna Louise Strong (New

York, 1937) is glowingly partisan.

See also the references at the close of the next chapter.



CHAPTER XLI

SOVIET RUSSIA: POLITICAL
AND ECONOMIC PROBLEMS

The people never give up their liberties but under some delusion. Edmund
Burke.

In his speech to the All-Union Congress of 1936, when he pre-

sented the new constitution to that body, Josef Stalin gave definite

assurance that no change was being made in the dom- OOVERN,

mating position of the Communist party, which he MENT AND

praised as being composed of "the most active and
PARTY -

politically conscious citizens." The Communist party remains the

only party organization in Russia. No other group, under the new
constitution (Article 141), is permitted to put forward candidates for

election, although the Communist party has at present fewer than

two million regular members in a total Russian population of 170,-

000,000. It is true that the privilege of proposing candidates is also

accorded by the constitution to "social organizations of working

people," cooperatives, youth associations, and cultural societies, but

all of these are strictly Communist organizations, under the party's

control.

No one can hope to understand the actualities of government in

the U.S.S.R. unless this complete domination of all its branches by
the Communist party is clearly grasped at the outset.

Not only is it the sole recognized political party, with RELATIONS.

a monopoly of nominations, but all important deci-

sions on questions of governmental policy are made by its conven-

tions, committees, officials, and bureaus, especially by the political

bureau of the central committee of the Communist party of the

U.S.S.R. (commonly known as the Politbureau) as will presently

be explained. The government, as such, does not make these de-

cisions; it merely ratifies them. No conflict of authority or opinion
can arise between government and party because they are one and in-

separable. The party, indeed, is the ultimate source of power. It sup-

plies the motive power in government and is the great unifying force.

755
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In illustration of this it may be pointed out that Josef Stalin is the

real head of the government under the new constitution, as under the

old. He is not president of the U.S.S.R., nor does he
THE REAL
HEAD OF hold any other governmental office of high importance
THE GOV-

[n ft j s power comes from the.fact that he is the sec-
ERNMENT. , r i t - r i /-i

retary-general of the central committee of the Com-
munist party, a position which he. has held since 1922. 1 As such,

however, he is the most powerful figure in Russia, for he controls the

political bureau of the party which formulates all party policies and

by so doing determines the program of the government. Stalin selects

the members of this bureau (although they are ostensibly chosen by
the party's central committee) and thus dominates the bureau's ac-

tivities.
2 The Politbureau, in turn, is the steering committee which

tells the government what to do.

Americans should have no difficulty in understanding the relation-

ship between government and party which has been outlined in the

AN foregoing paragraphs. We have had exactly the same
AMERICAN situation, time and again, in our own state and mu-
ANALOGY.

nicipal governments. Repeatedly Americans have seen

governors and mayors, legislatures and city councils merely ratifying

decisions already reached by party leaders in secret conclave. They
are not unacquainted with the spectacle of a party leader telling pub-
lic officials what to do and how to do it. Whole books have been writ-

ten about the Tweeds and Crokers, the Vares and Ruefs, the Hyni-
cas and Hinky Dinks of American politics. Stalin and his Politbureau

are merely the Russian counterpart of the American party boss and

his inneY ring of lieutenants who do his bidding. Like the latter, the

Russian political bureau meets behind closed doors, and publishes no

record of its deliberations, so that the first intimation of its decisions is

brought to the people by official decrees issued under the signature of

the regular governmental authorities.

In view of the complete supremacy which the Communist party
has thus developed in relation to the Soviet government it is desir-

able that the organization of this party should be explained. And
in this connection it should be repeated that the membership of the

1 Stalin is also a member of the Union Central Executive Committee and a
member of the Council of Labor and Defense, but his power does not come from
cither of these sources.

8 He is the only remaining member of the Politbureau as it was constituted at

the time of Lenin's death. All the others have been executed, driven to suicide,

exiled, or imprisoned.
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Communist party constitutes a very small minority of the Russian

people. About half its members are industrial work-r r ORGANIZA-
ers; the rest are peasants, government employees, army TION OF THE

and navy personnel, White collar employees, and in- COMMUNIST

tellectuals. Admission to membership is given only

to those who have proved themselves sound in the MEMBER-

faith, and a period of probation is invariably re-

quired. This probationary period is relatively short (a year or so)

for industrial workers; it is longer in the case of peasants, and for in-

tellectuals it is longer still. No member of the "deprived categories,"

such as ministers of religion or monks, former landlords, employers or

traders, is admitted under any circumstances. From time to time,

moreover, there is a "purging" of the ranks, with the elimination of

those whose partisan loyalty happens to come under suspicion.

Discipline and loyalty are the fundamental obligations of every

Communist. Freedom of discussion is tolerated within the party until

a decision has been reached by the party congress or

its central committee; then all argument, criticism, DISCIPLINE

and differences of opinion must cease. This rule not

only applies to the rank and file but is enforced in the highest circles

of leadership as well. Every member of the party must unhesitat-

ingly adhere to what is known as the "party line" in Communist

theory and practice, with no deviation either to the right or the left.

Expulsion from the party follows any show of non-conformity, how-

ever slight. In flagrant cases the recalcitrant party member may find

himself stigmatized as counter-revolutionary and liable to be exiled

or otherwise punished under the laws.

The base in the organization of the Communist party is what used

to be called the "cell" or nucleus. It is now designated in official par-

lance as "the primary party organ." A cell may be

formed in any factory, village, store, office, or collec- "CELLS "

tive farm, or even on a Soviet ship at sea provided
there are at least three persons who subscribe to the party program,
submit to party decisions, and pay membership dues. It may also be

formed in any college, hospital, or other non-industrial establish-

ment. In large industries there is a cell or primary party organ for

each department, so that there are said to be over 150,000 of these

cells in the entire country. But this does not mean that anyone can

belong to a primary party organ. Admission is restricted to workers

by hand or brain (including soldiers and public officials), and every
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applicant must be recommended by a designated number of Com-
munists who are already members of the party in good standing. The
admission .of older workers is not favored, and recruits are now
drawn mainly from the ranks of the new generation of workers who
have been duly schooled in Communist ideology as members of the

Comsomols, or Communist League of Youth. 1

Something should be said concerning this organization, since the

hopes of the Communists for the perpetuation of their supremacy
rest mainly upon it. The Comsomols are associations

COMSOMOL ^ voung people, including both sexes, between the

ages of fourteen and twenty-three. Their total mem-

bership is said to be about six millions. This is made up of cells which

have been formed not only in factories and offices but in schools and

colleges as well as among young people in the agricultural villages.

Admission is granted more or less freely to the sons and daughters of

workers and peasants but not to the children of shopkeepers or other

bourgeois vocations. Once enrolled in a Comsomol group the youth-

ful members are vigorously indoctrinated with Marxist philosophy.

If they show themselves adequately imbued when they reach.the age
of eligibility they are then qualified for admission to one of the regu-

lar primary party organs. This hope is continually held out to them

as an inducement to show enthusiasm for the cause.

Subsidiary to the Comsomol, and serving as feeders for it, are two

organizations of younger boys and girls, known as the Pioneers and

PIONEERS t*lc Octobrists. Boys and girls between the ages of ten

AND and sixteen, of whatever parentage, may be admitted
OCTOBRISTS.

to provisjonai membership which is made permanent
after they have shown themselves receptive to the teachings of their

leaders who are provided by the Comsomols. Thus, from the age of

ten years upwards, the Communist party makes elaborate provision

for the political training of the younger generation.

Above the party cells are the district, provincial, and regional

party conventions. Each elects delegates to the one immediately

THE PARTY above it. Finally there is a Communist party conven-

CONVEN- tion or congress for the entire U.S.S.R. This body
TIONS *

was accustomed to meet each year during the earlier

1 To designate a governmental agency it is the Russian practice to telescope
several words into one, e.g., Commintcrn for Communist International. If thev
had a Works Progress Administration they would not call it WPA but Wo?>

progmin.
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stages of Soviet rule; then it met every two or three years, but of late

its gatherings have been even less frequent. With its two thousand

delegates and alternates it is an unwieldy assemblage and can do little

more than listen for a few days to keynote speeches. Ostensibly this

Ail-Union convention is the supreme party organ, but it delegates all

its powers during the long interval between meetings to a central

committee (of about seventy members) which it elects by secret bal-

lot. This committee, in turn, selects from its own membership a sec-

retariat which keeps the records, a political bureau

(Politbureau) to formulate party policies, and an or-

ganization bureau (Orgbureau) which has charge of

party propaganda, supervises the subordinate conventions, and may
either promote or demote members of the party.

Ostensibly the members of these bureaus lire elected by secret bal-

lot at a meeting of the central committee. But in practice the secre-

tary-general of the committee (Stalin) virtually dic-

tates the membership of both bureaus, the Politbureau

especially, and is himself a member of the latter.

Everything done by the two bureaus is ratified in due course by the

central committee and eventually by the Ail-Union convention of the

Communist party at its next session, but such ratifications are merely
matters of form. The real power rests with the secretary-general of

the central committee and the two bureaus which he controls.

Not only is governmental policy determined by these two party

bureaus, but the selection of all the leading government officials is

made by them. The Politbureau determines the poli- HOW THE
cies and the Orgbureau determines who shall have a PARTY

part in carrying the policies into effect. The decisions

of the Politbureau, after being ratified by the central ERNMENT

committee at one of its monthly meetings, are often
PERSONNEL -

promulgated in the form of decrees signed by Stalin as secretary-

general of the party. These decrees are binding upon every Com-

munist, even upon the highest officials of the government. Thus
eventuates a curious arrangement under which the party leaders, as

such, issue decrees having the force of law. In other words the dicta-

torship of the proletariat has become the dictatorship of -the Com-
munist party.

1 The Council of People's"Commissars is designated by
the constitution as "the highest executive and administrative organ

1
Sidney and Beatrice Webb, Soviet Communism: A New Civilization (2 vols.,

London, 1936), Vol. I, p. 370.
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of state power" but this declaration does not mean what it says, for

every commissar must be a Communist and as such must obey the in-

structions of his party leaders. In consequence the supreme execu-

tive organ of the U.S.S.R. is not supreme at all but obeys the de-

crees of the party just as any non-official member must obey them.

One is likely to obtain, therefore, a wholly misleading impression

concerning the realities of Russian government by merely reading the

constitution of 1936. The eulogists of this document

MOCRACY assure us that it is democratic in every line, with its

IN FORM provisions for universal suffrage, secret ballots, a bi-

FACT
N T IN

cameral parliament and a responsible ministry. "Not

a perfect democracy," they confess, "but a million

times more democratic than the most democratic bourgeois repub-
lic." Surely it is giving a new definition to democracy when a politi-

cal party, comprising in its membership only a small fraction of the

whole people, arrogates to itself a monopoly of all the nominations for

public office, creates its own party conventions, committees and bu-

reaus, appoints all the higher officials of government and then,

usually without even consulting these officials, directs what they

shall do. If this be a democracy approaching perfection one is

tempted to recall the saying of Edmund Burke that "a perfect de-

mocracy is the most shameless thing on earth."

ECONOMIC PHASES OF RUSSIAN GOVERNMENT

The Russian Revolution, when the Bolsheviks took hold of it in

November, 1917, became an economic revolution. It aimed to abolish

ORIGINAL capitalism and to establish a communistic state to

ECONOMIC place control of all power, wealth, and property in the

THE'GOV* hands of the proletariat. The constitution of 1918

ERNMENT: abolished private property in land and declared every

i TOWARD ^oot ^ Russian s il to be tne patrimony of the state.

AGRICUL- It added that the nationalized land was to be appor-
TURE '

tioned among agriculturists "in the measure of each

man's ability to cultivate it." This constitution went farther and

declared "all forests, all treasures of the earth, all waters of general

utility, and all equipment, whether animate or inanimate," to be

the property of the state. Such a declaration was not directed pri-

marily against the nobility, for the peasants had driven out their

landlords and taken the land as well as the stock and equipment that

was necessary to utilize it. The government, although declaring the
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land to be state property, did not at once attempt to dispossess the

peasants but allowed them to keep and use the land, for the time

being, as though they were the legal owners.

Meanwhile, in the cities the owners of factories were ousted where-

ever they refused to accept the decrees of nationalization. Commis-

sars, appointed by the government, were placed in

charge of the industries, but these officials were ex-

pected to manage them in harmony with the wishes of

the workers who functioned through workers' councils or Soviets, one

for each factory. The workers werepaid in scrip which entitled them

to obtain food and supplies from the government depots, for all pri-

vate stores and all private trading were declared to be abolished.

But this plan did not prove successful. The production of the fac-

tories declined, in part because the workers were now their own mas-

ters and could not be subjected to discipline; in part because they

were underfed and unable to work at full efficiency; in part, also, be-

cause the only people who could manage the technique of industrial

production had been put out of the way.
The factories, moreover, found it impossible to get enough raw ma-

terial. The government, as it turned out, was not able to provide this

material nor could it supply enough food for the work-

ers at its various depots, hence the whole population of BREAKDOWN
the cities had to be placed on short rations. The peas- OF THE

ants would not supply the industrial centers with food- ^EME^
stuffs unless the cities would guarantee, in turn, to pro-
vide the rural districts with manufactured products, and this, under

the existing conditions, they were unable to do.

Production fell off alarmingly and the communistic basis of indus-

try had to be modified. In 1921 the government decided to restore

private management of industry and private trading
to a limited extent. This new economic policy (com- INAUGUR.A-

monly known as NEP) permitted individuals and TION
,
op

v7
r i. , , i ,

,
NEP 921 >.

groups of individuals to own and operate workshops
and factories, especially small establishments, on the stipulation that

the government be given a share in the ownership. It allowed shops
and stores to be opened under government license. It even invited

foreign capitalists to come and manufacture or trade in Russia under

concessions. Here was a curious intermingling of state and private

capitalism. The Bolshevik leaders frankly admitted that communism
had been applied on too extensive a scale and that there was no al-
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ternative but a partial restoration of private enterprise until the

industrial life of the country could be stabilized.- Thereafter, it was

hoped, communism would once more spread itself over the whole

field of industry, by easy stages.

Under the spur of the new economic policy both agriculture and

industry revived. Farmers began to rent land and to employ hired

RESULTS laborers. This class of employer-farmers (kulaks)

OF THE rapidly increased. Industrial production went forward
CHANGE. -

nto high^ figures. But the Communist leaders be-

came alarmed at the inroads which capitalism seemed to be making
and decided upon a reversal of policy. The "Nep-men" and kulaks

were chastised in various ways, and in 1 928 the first Five Year Plan

was announced as a substitute for the earlier way of doing things.

This plan contemplated the entire replacement of kulak farming by
collective agriculture and the stimulation of Soviet industry to a

point which would make the U.S.S.R. industrialized, mechanized,
and independent of virtually all foreign products by 1933.

Considerable progress in both these directions was accomplished

during the five-year interval, particularly with respect to the up-

building of the heavy industries and the production of

YEAR^PLANS pil, but the goal was not completely reached. Accord-

ingly a second Five Year Plan for all branches of the

national economy, including not only agriculture and industry, but

transportation, finance, and education was inaugurated in 1933. 1

During the past ten years the reorganization of individual farms into

state farms and collective farms has been relentlessly pushed forward.

Today it is claimed that over eighty-five per cent of all the former

individual holdings have been collectivized.

This work is being done under a Charter for Agriculture which was

issued in 1930 and revised in 1935. It provides for a plan of collec-

tivization which is voluntary in form but reinforced by
OF COLLEO a good deal of official compulsion. In each agricul-
TIVE tural community the peasant farmers are encouraged
FARMING. Ail -11

to form an Artel or cooperative agricultural asso-

ciation. To this association the peasant turns over his farm land,

farm buildings, agricultural machinery, draft animals, his stock of

seed, and his labor. All these become socialized into a collective farm

project. On the other hand he keeps his house and garden, all ani-

1 A detailed account is given in W. P. Coates and Z, K. Coates, The Second

Five-Tear Plan (London, 1934).
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mals not used for work, poultry, and minor implements. These re-

main his "personal property."

Anyone who has attained the age of eighteen is eligible for mem-

bership in an Artel, provided he does not belong to one of the dis-

franchised classes. Each member, on being admitted, MEMBER.

pays an entrance fee which is returned to him if he ever SHIP IN THE

leaves the association; but his land, when once social-
ARTELS -

ized into an Artel, can never again be taken back into individual

ownership.
The Artel is governed by a "town meeting" of its members and its

affairs are administered by a council which is elected each year at

one of these meetings. The council decides what shall HOW AN
be produced from the land and apportions the work. ARTEL is

The products are delivered to certain state marketing
GOVERNED -

organizations established for this purpose and at the end of the year
each member of the Artel gets his share of the proceeds. To keep him

going in the meantime he may draw from the Artel (in goods or

money) not exceeding fifty per cent of his estimated earnings. All the

Artels are federated into a general union which keeps them supplied

with machinery, implements, goods, and money. These advances

are paid for when the annual accounting is made. The council of the

Artel also regulates the distribution of wages and has charge of cer-

tain common funds, including those which have been set aside for the

support of the aged members or for members who have become other-

wise incapacitated.

While the system is voluntary in form the Soviet authorities have

actively encouraged it in ways which leave the peasants very little

choice. For example, the tax system greatly favors

the property of those who are members of an Artel,

whether this property is in the socialized category or

retained by the peasant himself. Peasants who have

not come into the collectivist system are loaded with a

discriminatory ta^ burden, and in the case of the more well-to-do

farmers (kulaks) this burden is so heavy that even without forcible

dispossession they would have been virtually eliminated altogether.

Quotas of production for each collective farm have been set up,

moreover, and anything above this quota becomes the property of

the Artel members, to be sold on the open market for whatever it

may bring, rather than turned over to a government agency at fixed

prices.
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Under the system of collective farming the total grain production

in Russia has been greatly increased during the past nine years. In

1928 the total grain production was about 70,000,000m RESULTS. . .

; by 1 934

it had risen to almost 90,000,000. Governmental Encouragement has

been principally given to grain production because surplus grain can

be readily exported and it is from such exports that the Russian gov-

ernment has hoped to get funds for the purchase of essential imports.

The falling price of grain in the world market during the years 1929-

1933 frustrated this expectation to a considerable extent, for the in-

crease in grain exports did not produce a corresponding rise in pay-

ments from abroad.

Foreign trade in Russia is a state monopoly. All imports and ex-

ports are controlled by the Commissariat of Foreign Trade. No goods
can be brought into Russia or shipped out except with

t^ie approval of this commissariat. This includes all

goods used in state enterprises or by the state-con-

trolled organizations such as cooperatives and collective farms. The

purpose of this arrangement is not only to ensure a favorable trade

balance but to safeguard Soviet state industries against the competi-

tion of goods from the "capitalist" countries.

During the past ten years Russia has been in the throes of an indus-

trial resolution comparable to that which transformed Great Britain

THE IN_
a hundred and fifty years ago. It is officially claimed

DUSTRIAL that the industrial production of the Soviet Union is

REVOLUTION. 3^,^ times what it was before the war and that the

number of workers employed in factories has more than tripled. The
Communist authorities have done their utmost to stimulate industry,

but in so doing they have inevitably promoted a large migration
from the rural districts into the towns and cities. Before the war only

twenty per cent of the people lived in urban communities; today the

proportion has been almost doubled.

Most industrial enterprises in the Soviet Union are on a large

scale, employing thousands of workers. They continue to be owned

AND by the state and are operated by public trusts under

INDUSTRIAL the supervision of the various commissariats. During
POLICY.

tjie earjy stages Of the first Five Year Plan consider*

able numbers of technical experts were enlisted (in some cases from

abroad) to help with the rapid upbuilding of the industries. But they

were not given freedom from interference at the hands of party com-
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missars, and when their work failed to meet expectations these ex-

perts were sometimes branded as enemies of the state.
I/i 1931, how-

ever, the government changed its policy in this respect and in recent

years has given the managerial workers more freedom as well as

larger privileges. They are no longer ruthlessly prosecuted for tech-

nical errors. The Soviet authorities have learned that the effective

management of a great industry demands something more than

simple loyalty to the Communist faith. They have also learned, ap-

parently, that the complete elimination of individually owned prop-

erty is impracticable.

All industrial labor is employed by the state, either directly or

through the operating trusts. There is no bargaining between the

worker and these publicly controlled industries. Rates

of remuneration and conditions of work are fixed by ??!L
' JKr,L,A I IvJISS.

the authorities. And they are not fixed on a uniform

basis. The old Marxist principle of having every worker rewarded

"according to his needs" has been replaced by a system of rewarding
him "according to his work," which is quite a different thing. In fact

the distinction between socialist production on a wages-according-

to-work basis, and capitalistic production as commonly understood,

is not a very fundamental one so far as the worker's remuneration is

concerned. The main difference is in the ownership of the shop or

factory where the worker is employed, not in the share of the product
that he receives. In Russia, however, work is not optional. Labor

offices are maintained by the government and workers are registered

at the office nearest their homes. Whenever labor is needed, these

lists are called upon. Those who are assigned to anyjob must take it

at the wage-rate prescribed. There are organizations known as trade

unions, but they are not organized by trades. Only one union is

recognized in any factory; all workers must belong to it and cannot

join any other.

Every factory or shop in Russia has a committee of union workers

and this committee sends one or more delegates to the district, re-

gional, and All-Union congresses of trade unions. No
strikes or lockouts are permitted. Disputes are settled UNEMPLOY-

in accordance with a prescribed adjustment proce-
MENT

.
PROBLEM.

dure. There is virtually no unemployment in Russia

because the development of industry under government stimulus has

absorbed the available labor supply. On the other hand there cannot

be a serious shortage of workers in any branch of industry because no
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unemployed person may refuse, except on grounds of physical dis-

ability, any job offered to him through a labor office. If he is sent to

a pick-and-shovel job he must take it, no matter what his training

may have been. Foreign observers have also voiced the suspicion

that the unemployment problem has been partly solved by encourag-

ing the use of labor instead of machinery and by placing two or three

workers on a job which would be handled by a single worker in other

countries. There has been, however, a good deal of "political unem-

ployment" in Russia, that is, the lack ofemployment for all who were

in any way connected with the old r6gime or who have otherwise in-

curred the displeasure of the Communist authorities. Under the new

constitution the legal discriminations against these people have been

removed.

An immense amount of governmental administrative work has

been necessitated by this state control of industry and labor. For a

time it seemed as though the whole system might break

ON THE down through the complexity and frequent inefficiency
BUREAU- of t jie controlling bureaucratic authorities. To guard

against this, however, there was first established a

Commissariat of Workers' and Peasants' Inspection, which was su-

perseded by the Soviet Control Committee in 1934. This committee

is appointed by the Communist party congress on recommendation

of its organization bureau. Its duty is to examine and simplify the

administrative mechanism wherever it can, also to arrange for proper
coordination among the various authorities and to iron out the rough

spots in the whole system. The committee likewise has the function

of recommending the demotion, dismissal, or prosecution of officials

who seem to be lax or inefficient.

SOVIET PUBLIC FINANCE

The key position in the financial system of Russia is occupied by
the state bank (Gosbank) which controls the issue of paper money

and is the sole purveyor of short-term credits. It oper-

ates through a head office in Moscow and regional

offices in all the more important Russian cities. Every

GOSBANK enterprise and institution must keep an account with

this bank and clear their transactions with one another

through it. Thus the Gosbank has become a*huge accounting con-

cern which adjusts the debits and credits for the vast range of state-

controlled enterprises. Soviet paper money is inconvertible, but in
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this respect it is by no means unique among national currencies.

There is also a state savings bank which functions like savings

banks in capitalist countries except that all its funds are automati-

cally invested in government bonds. No money is

loaned by this bank to any private concern or individ-
^

ual. Under the new constitution the people are en-

couraged to save part of their incomes and deposit the money in this

institution. There are likewise some special banks which provide

long-term loans for house building, for local public works, and for the

various cooperatives. But since the government furnishes the funds

and controls the enterprises, it is obvious that the work of these banks

can be concerned with little more than the mechanics of accounting.

The budget means more in Russia than in other countries. It in-

cludes far more than the ordinary public revenues and expenditures.

At least three quarters of the country's total capital THE

expenditures are financed out of the budget, princi- BUDGET

pally through the agency of the banks above men- SYSTEM -

tioned. The whole income and outgo of state-conducted industries

are in many cases passed through the national budget all of which

gives the figures a sort of astronomical magnitude. Most of the gov-

ernment's revenue is derived from two sources: from the profits from

state enterprises, and from taxation. The former include gains from

the operation of the railroads, the post office, telegraph and tele-

phone lines, banks and other credit institutions, and the vast array of

state-operated industries. Taxation includes all sorts of levies. There

are customs duties, taxes on business and on agriculture, income

taxes, excess profits taxes, and special taxes for variour designated

purposes. Government ownership has sometimes been advocated as

one means of reducing taxes. It has not done so in Russia. Funds for

capital expenditures are obtained by the Soviet government by bor-

rowing from the state savings bank and from all other credit institu-

tions which have funds to spare.
1

THE SUPPRESSION OF CIVIC RIGHTS

Terrorism by secret police, arrests without warrant, imprisonment
without trial, and a general violation of civic rights, such things

were by no means uncommon in Czarist Russia. Liberals and revo-

1 For a full discussion sec W. B. Reddaway, The Russian Financial System

(London, 1935), and L. E. Hubbard, Soviet Money and Finance (London, 1936).
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lutionarics declared that they would put an end to all such abomina-

tions when they came into power, but when the Bol-

CHEKA sheviks obtained control of the government in 1 918 one
AND THE Of their first acts was to provide a system of secret police

under anew name. The commission in charge ofrepres-

sive police activities became known as the Cheka. Under its uncon-

trolled and ruthless power no man's life or liberties were safe. Arbi-

trary imprisonment and execution, with an utter disregard for the

necessity of substantial evidence, became the order of the day. In

1922 the Cheka was abolished, but a new organization known as the

OGPU immediately took its place. This, in turn, was abolished a

few years ago (1934), and its functions handed over to the regular

Union commissariat of internal affairs. It is the duty of this commis-

sariat to safeguard the results of the revolution by suppressing coun-

ter-revolutionary activities, which is another way of saying that it

puts its iron heel on anything which the government does not ap-

prove. The constitution of 1936 provides that the "inviolability of

the person" is guaranteed and that "no one may be subject to arrest

except on order of the court or with the sanction of a state attorney."

But these guarantees have not yet availed to prevent"arbitrary ar-

rests, secret trials, and hushed-up executions.

During the years immediately following the Russian Revolution

the refusal to permit any degree of personal liberty was commonly
defended as a necessary but temporary measure to

safeguard the new r6gime from counter-revolution-

aries. When the Soviet system became firmly estab-

lished, it was said, the toleration of free speech and a free press would

be practicable. So far as criticism of the government or of the Com-
munist party is concerned, there has yet been no relaxation of the

striogent rules, despite the bill of rights which is contained in the new
constitution. But as respects the shortcomings of the economic sys-

tem there has been a good deal of concession to the principle of free

speech. Under the formula of "constructive self-criticism" the news-

papers and the workers have been permitted and even encouraged to

lay bare any abuses which they find. Some years ago, when the

American anarchist, Emma Goldman, visited Russia she complained
to the Communist leaders about the absence of freedom which she

found in the country. "Freedom of speech, and freedom of the

press, these are capitalistic institutions which have no place in a

proletarian dictatorship," they replied. But they are embodied,
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plainly and without qualification, in the new Ail-Union consti-

tution.

Rigid control of the press and the radio continues in the U.S.S.R.

despite these constitutional guarantees, and no public meetings can

be held without official authorization. Wonder is

,
_

, _ _ _ THE PRESS.
sometimes expressed that the Russian people tolerate

this stifling of personal liberty, but it should be remembered that it is

no new thing among them. Prior to the Revolution there was very
little personal liberty in Russia so far as the masses of the people were

concerned. Workers and peasants do not miss something that they
never had. With respect to freedom of religious worship, however,

the situation is different and the people have resented, as far as they
have dared, the government's hostility to the churches. The new
constitution now guarantees freedom of religious worship and also

"freedom of anti-religious propaganda," but it says nothing about

pro-religious activities.

Russian commentators on the new constitution have taken care to

point out that the various rights and liberties guaranteed by this

document are to be enjoyed only by loyal supporters

of the Communist r6gime and do not extend to mon-

archists, reactionaries, or counter-revolutionists. The OF RIGHTS

new constitution, in Stalin's words, is "a socialist con- J^^
Y

stitution based on principles of extensive socialist de-

mocracy." It is not the intention to permit, by the granting of in-

dividual liberties, any change in the actualities of proletarian dic-

tatorship or in the supremacy of the Communist party. "There can

be no rights or liberties for those whose aim is the weakening of the

socialist order." There is no roo'm for a "loyal opposition" in the

Soviet Union, even under the new organic law.

SOVIET FOREIGN POLICY

In the years immediately following the Revolution it was the policy

of the Soviet government to do what it could in the way of promoting
trouble with the capitalistic states. During this inter- THE SHIFTS

val, of course, the Bolsheviks had provocation in that IN POLICY -

their country was subjected to a virtual economic boycott by its

neighbors. In the course of time, however, this line of action was

tacitly abandoned and the government began to seek both recogni-

tion and trade agreements with other countries. In this quest the

Soviet authorities were only moderately successful, because they were
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not deemed to be acting in good faith. After 1931, however, the

Communist leaders became alarmed by the growth of Hitlerism in

Germany, with its virulent attacks upon communism everywhere and

its predictions of an inevitable Russo-German war. The U.S.S.R.

therefore turned with a friendly gesture to France and concluded a

treaty of non-aggression with the French Republic in 1932. Later, in

1935, the two countries signed a more comprehensive pact of mutual

assistance, supplemented by negotiations for military cooperation

which 'are still going on. These may materialize into something
similar to the cordiality which existed between the two countries

prior to the World War. Meanwhile the Soviet authorities have

strained their relations with Italy and Germany by actively support-

ing the loyalists against the insurgents in the Spanish civil war.

The Soviet attitude towards the League of Nations has also under-

gone a marked change during the past half dozen years. At the out-

set the Soviet authorities declined to have anything to

s R do with the League, regarding it as a capitalist super-
AND THE state. Gradually, however, they began to take an

NATIONS
F

informal part in League conferences and eventually

became full-fledged participants. The Soviet Union

entered the League of Nations in September, 1934, and since that

time has loyally supported it. Soviet influence in the League has

been directed towards the maintenance of the territorial status quo y

the placing of emphasis upon the unity of European peace, and the

encouragement of regional pacts for mutual assistance.

In the Far East there has been for many years a serious conflict of

interests between the U.S.S.R. and Japan. Relations between the

THE two countries have become strained from time to time

U.S.S.R. but various concessions, usually on the part of the So-
ANDJAPAN. v^et Um0n> have prevented an open rupture* Japa-
nese penetration of Manchuria has seemed to involve a potential

menace to the Russian province of Eastern Siberia in that it brings

the Mikado's forces within striking distance of the Trans-Siberian

railway. On the other hand the Japanese look upon the Russian

terminal base at Vladivostok as an even greater potential menace to

Japan. For this Russian air-base is only about six hours flying dis-

tance from Japan's great industrial cities which are, for the most'

part, of tinderbox construction. They could be set on fire and ruined

in a very short time by any hostile power having control of the air,

and Vladivostok is the only place on which such control is likely to be
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based. In their dealings with Japan the Soviet authorities have dis-

played a spirit of great conciliation; meanwhile, by the construction

of military motor roads in Eastern Siberia, by the double tracking of

the Trans-Siberian railroad, by the building of munition factories

there, and by the development of great air bases they are preparing
to defend their territorial integrity against Japanese aggression if

need be.

In the discussion of Russian affairs one frequently hears reference

to the Third International. What is this organization? It is a world

association of Communists. Its beginnings go back to THE
Karl Marx, who founded in 1864 an international as- THIRD IN-

sociation of socialist workingmen which became TERNATIONAL '

known as the First International. His idea was to promote the social-

ist cause by bringing together, in one great federation, the socialist

comrades of all nationalities. But this organization encountered in-

ternal dissension, partly because it supported the abortive Com-
munist risings in Paris during the Franco-Prussian war, and it was

formally dissolved in 1876. Thirteen years later a Second Interna-

tional was formed and it was still in existence when the World War

began. During the war it broke up, but in 1919 it was reconstructed

by the more conservative labor and socialist groups. The radical

groups, however, would not come back into the organization. In-

stead they convened at Moscow and created the Third International

under the aegis of the Russian Communist party. It now repre-

sents, or claims to represent, the Communist parties and organiza-

tions throughout the world.

The Third International (Commintern) held its seventh and most

recent meeting in Moscow during 1935. Stalin was one of the dele-

gates of the Communist party at this gathering. The m STATUS

Russian delegation constituted a minority but exer- AND AC-

cised a dominating influence over its deliberations.
TIVTriES -

Between the Commintern and the Soviet government there is

claimed to be no official connection. Various high officers of the

Russian government serve as delegates, to be sure, but they do so as

representatives of the Communist party, not as Soviet officials. The
Russian government has consistently disclaimed responsibility for

any phase of the Commintern's program and especially for its propa-

gandist activities in other countries, including the United States. In

a purely technical sense this disclaimer may be justified, for it is the

Communist party in Russia (not the Soviet government) which sub-
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sidises and supports the propagandist woik of the Third Interna-

tional. But the two are so closely identified that no real distinction

can be made between them.

A prodigious amount has been written about the Soviet Union and

its affairs during the past twenty years. The Moscow government
has published no end of statistics and other data, while

THE GREAT f .

'

ENIGMA foreign observers have given us books by the dozen.
AMONG THE Yet Russia remains a great enigma among the na-
NATIONS. . __. . . 7 ,./.,

tions. The state industries are reported in one official

announcement to have exceeded their quotas of production; a few

days later we learn that hundreds of factory managers have been

ousted and penalized for failing to achieve these quotas. The Red

army is officially praised as a thoroughly unified force, absolutely

loyal to the Communist cause; then comes an announcement that

various high officers in its supreme command have been executed for

disloyalty. A constitution is promulgated with a forthright stipula-

tion that the trial of all offenses shall be public; yet the official or-

gans of the government continue to tell the world about groups of

workers who have been "liquidated" for sabotage without any sem-

blance of a public trial. And in a social order which is declared to be

free from all class antagonism one reads official reports of pacemak-
ers in the speed-up factories being murdered or beaten by resentful

fellow-workers.

As a matter of fact it is well-nigh impossible for anyone to present
a trustworthy picture of the political structure, the economic situa-

tion, the public policies, and the national morale of the U.S.S.R. at

any given time. This is because the territory is so vast that what is

true in one portion of it may be wholly untrue in others. It is also be-

cause things are continually in transition, in a state of flux, moving
from-one policy or objective to another. One must also remember
that the "general line" to which the Communist party leaders pro-
fess strict adherence is a very sinuous one, with endless twists and
turns. In fact it is little more than whatever these leaders desire it to

be. No free, uncensored descriptions of Russian affairs, by those who
know the inside story, ever see the light of day. No foreign visitor,

personally conducted around the country under official supervision,

is in a position to ascertain the truth. Hence the most conflicting ac-

counts of conditions in this vast land are spread before the rest of the

world. Obviously they cannot all be true, and one is sometimes

tempted to doubt whether any of them are.
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Writers have been fond of comparing the Russian Revolution of

the twentieth century with the French Revolution of the eighteenth.

There are some striking similarities, and also some THE
notable contrasts. Both were uprisings against a des- FRENCH

potism which had become honeycombed with ineffi- REVO-

ciency and corruption. Both began in the capital city LUTIONS

by storming the prison, ousting the government, and
COMPARED *

placing the monarch under surveillance. In both i. THE

revolutions he was later put to death. In both coun-
SIMILARITIES-

tries 'the revolution became more radical as it ran its earlier

course, and then reacted in its later stages. As in France the

power passed from Mirabeau to Danton, from Danton to Robes-

pierre, and back to the more conservative hands of Bonaparte, so in

Russia it went from Kerensky to Lenin and Trotsky, then to Stalin,

the chief author of the new Soviet constitution. Both revolutions

inaugurated a Red Terror for the upper classes, abolished the state

church, harried the nobility out of the country, gave the land to the

peasants, and issued floods of paper currency until the country fairly

wallowed in it.

But the French Revolution came when France was at peace and

had been for six years. In Russia the revolution occurred in the mid-

dle of a world war, with the country badly exhausted.

The revolution took France into a war; it took Russia CONTRASTS.

out of one. Economic conditions, moreover, were

widely different in the two great upheavals. France, in 1789, had

only one large city. Outside Paris there was no industrial population
in the modern sense. The only proletariat in France at that time

(other than in Paris) was the peasantry. But Russia, in 1917, had

many industrial cities which had become dependent upon the rural

districts for food and for the raw materials of industry. France, in

1789, had no system of railroad transportation; one section of the

country was not dependent on the rest. In Russia, on the other hand,
the economic system had become (to a degree at least) based upon
the facilities for transport, and these broke down.

Finally, and most important, the leaders of the French Revolution

had no clear ideas as to what they wanted in the way of economic

reconstruction. They had no Marxist philosophy to serve as their

guide. Hence they did n6t try to change the existing economic system
from top to bottom by shifting it to a strictly communist basis. The
French Revolution was chiefly directed against the privileged orders
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the nobility, the ecclesiastical hierarchy, the rich and powerful.

The Russian, Revolution did not* rest content with striking at these

groups but went after the bourgeoisie as well. That is why writers

speak of the French Revolution as a great political movement, but

designate the Russian Revolution as a social and economic overturn.

It is as yet too early to determine whether the world will find much

similarity between these two great upheavals in their later stages.

The French Revolution, like the Russian, gained many

FUTURE sympathizers in other countries. And it held their ad-

miration so long as revolutionary zeal was directed

against the abuses of the old regime. But when Danton went to the

guillotine, and when Robespierre followed him, when the revolu-

tionaries began cutting one another's heads off, then the ranks of

foreign admirers began to dwindle. In France the great upheaval of

1789 ultimately threw the destinies of the people into the hands of a

Bonaparte who reversed the engines and sent the ship of state full

speed astern. He restored the church, reestablished the nobility, and

set up in France a government more highly centralized than that of

the Bourbons had ever been. From the outbreak of the French Revo-

lution to the height of the reaction an interval of at least twenty

years elapsed.

It remains to be seen whether Russia, as time goes on, will pass

through a similar experience. Is the constitution of 1936 to be even

measurably administered in accordance with the spirit which its pro-

visions imply? Or is it, as the skeptics declare, merely a bit of decora-

tive window dressing, designed to facilitate the work of Soviet propa-

gandists abroad? Can the distinction between personal property and

private property be maintained, or will the one gradually expand
into the other? What would be the effect of a war, especially if Rus-

sia (compelled to fight on three fronts, west, south, and east) should

prove to be the loser? Can the masses of the people, to whom civil

rights have been granted on paper, be indefinitely restrained from

transforming these rights into realities? It is easier to ask such ques-
tions than to answer them.

RUSSIAN COMMUNISM. In addition to the .books listed at the close of the

preceding chapter special mention should be made of Sidney and Beatrice

Webb, Soviet Communism: A New Civilization? (2 vols., New York, 1936), a

comprehensive survey with,pro-Communist leanings. Other well-known

sources of information are H. Popov, Outline History of the Communist Party of
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the Soviet Union (New York, 1934), the articles on "Communism" and on

"Communist Parties" in the Encyclopaedia of the Social Sciencest Vol. IV,

pp. 81-95, P. Malevsky-Malevitch, editor, The Soviet Union Today (New
York, 1936), P. Sloan, Soviet Democracy (London, 1937), A. R. Williams,

The Soviets (New York, 1937), T. B. Brameld, A Philosophic Approach to Com-

munism (Chicago, 1933), H. J. Laski, Communism (New York, 1927), W. H.

Chamberlin, Russia's Iron Age (Boston, 1934), and W. Gurian, Bolshevism:

Theory and Practice (London, 1932).

ECONOMIC ORGANIZATION AND PROBLEMS. C. B. Hoover, The Economic

Life of Soviet Russia (New York, 1931), E. Burns, Russia's Productive System

(New York, 1931), G. Dobbert, Soviet Economics (London, 1933), Paul

Haensel, The Economic Policy of Soviet Russia (London, 1930), Max Eastman,
The End oj Socialism in Russia (London, 1937), A. Hirsch, Industrialized Russia

(New York, 1934), L. A. Paul, Cooperation in the U. S. S. R. (London, 1934),

L. E. Hubbard, Soviet Money and Finance (London, 1936), J. D. Yanson,

Foreign Trade in the U. S. S. R. (London, 1934), W. B. Reddaway, The Rus-

sian Financial System (New York, 1935), and the volume entitled Banking and

Credit in the Soviet Union published by the School of Slavonic Studies (Lon-

don, 1935).

THE FIVE YEAR PLANS. Boris Brutzkus, Economic Planning in Soviet Russia

(London, 1935), W. H. Chamberlin, The Soviet Planned Economic Order

(Boston, 1931), M. Farbman, Russia's Five-Tear Plan (New York, 1930),

Josef Stalin, From the First to the Second Five-Tear Plan (New York, 1934) and

The State of the Soviet Union (New York, 1934), Jerome Davis, editor, New
Russia: Between the First- and Second Five Year Plans (New York, 1934), W. P.

and Z. K. Coates, The Second Five-Tear Plan (London, 1934), and State

Planning Commission of the U. S. S. R., The Second Five-Tear Plan (New
York, 1937).^
OTHER TOPICS. H. J. Laski, Law and Justice in Soviet Russia (London,

1935), M. S. Calcott, Russian Justice (New York, 1935), S. N. Harper, Civic

Training in Soviet Russia (Chicago, 1929), A. P. Pinkevitch, Science and Educa-

tion in the U. S. S. R. (London, 1935), J. Hecker, Religion under the Soviets (New
York, 1927), L. Fischer, The Soviets in World Affairs (2 vols., New York,

1930), Kathryn W. Davis, The Soviets at Geneva (Geneva, 1934), and S. N.

Harper, editor, The Soviet Union and World Problems (Chicago, 1935).

BIOGRAPHICAL. G. V. Vernadsky, Lenin, Red Dictator (New Haven, 1931),

L6on Trotsky, My Life (New York, 1930), and I. D. Levine, Stalin (New
York, 1931).

The Handbook of the Soviet Union9 published under the auspices of the

American-Russian Chamber of Commerce (New York, 1936), contains

much valuable data.



CHAPTER XLII

THE LESSER GOVERNMENTS
Whatever crushes individuality is despotism, by whatever name it may be

called. John Stuart Mill.

The major governments of Europe are not in all cases the most

successful ones. They are not necessarily the ones which have the

greatest assurance of being permanent. Two factors

VALUES IN combine to determine, in very large measure, not only
GOVERN- the character of a government but. the extent to which

it will prove workable and enduring. One of these fac-

tors is geography; the other is race. A nation's security against at-

tack, with the consequent dverthrbw of its government, has always
been to some extent a matter of geography. England and Switzer-

land, one with her fringe of ocean and the other with her cordon of

mountains, afford obvious examples. Natural resources have an in-

fluence in determining whether a country can become relatively self-

sufficient and free from dependence upon its neighbors. Political

absorption has sometimes been the outcome of economic necessities.

And as for the relation between racial traits and the achievements'of

government it is beyond question that some races of men have a

greater genius for politics than others. The history of nations is full of

evidence to support that proposition, although there is no race which

does not look upon itself as politically gifted.

The difficulty of maintaining a combination of orderly and pro-

gressive government in any country is determined not only by con-

GEOORAPHY siderations of geography and race but by its own his-

AND torical traditions. Governments everywhere are to a
TRADITIONS.

\aTg^ extent in bondage to the past. When certain

political ideals become stamped upon the public imagination it be-

comes essential that both the structure and the methods of govern-
ment shall be adapted to fit these stereotypes, which are usually

embalmed in national slogans. Other things being equal, a small

country is less difficult to govern than a large and populous one.

Hence the study of comparative government can profit by including

776
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within its scope a brief review of the way in which some of the less-

important countries of Europe are endeavoring to provide them-

selves with rulership.

In selecting a few lesser countries for this purpose one naturally
thinks of Switzerland, one of the oldest, smallest, and best of the

world's democracies. With its plural executive, its

unique interpretation of the principle of ministerial STRIKING

responsibility, and its free use of direct legislation the MATURES

Helvetic Republic has illuminated both the science LESSER

and the art of government. The Scandinavian king-
OVERN-

doms are also worth a glance from the student of com-

parative government because they show the system of limited mon-

archy functioning at its best. Poland likewise deserves some atten-

tion, particularly because of the quite unusual procedure which the

new constitution of that country provides for the nomination and
election of the chief executive. And Czechoslovakia is distinctive for

the stability with which it has conducted its affairs during a period
when neighboring governments have been toppling over. Likewise

its constitutional court is a unique feature. Finally, Yugoslavia
deserves inclusion because of its reversion to the old system of open
voting and other unusual features in its electoral system.

1. SWITZERLAND

Switzerland is in many ways the most interesting of these lesser

'political entities. "Among the modern democracies which are true

democracies," Lord Bryce once said, "the Helvetic

Republic has the highest claim to be studied. It con- iJ^SL.^,DEMOCRACY.
tains a greater variety of institutions based on demo-
cratic principles than any other country. . . . The most interesting

lesson Switzerland teaches is how traditions and institutions, taken

together, may develop in the average man, to an extent never

reached before, the qualities which make a good citizen shrewd-

ness, moderation, common sense and a sense of duty to the com-

munity. It is because this has come to pass in Switzerland that de-

mocracy is there more truly democratic than in any pther country in

the world." 1

Switzerland has about one third the area,of New York state, and
about one third the population. She is thus one of the smallest

1 Modern Democracies (2 vols., New York, 1921), Vol. I, p. 327.
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among European nations, wedged in between three of the largest

and most powerful France, Germany, and Italy. Her people live

THE LAND on koth s^es * a great mountain chain, having
OF THE spread themselves over the plateaus-above and through
swiss.

tke vajjeyg below. Three races, speaking three lan-

guages, have been so squeezed together by powerful neighbors that

they have grown into one. The Swiss people have no national lan-

guage. Most of them speak German, but in some parts of the country

French and Italian are the languages of the majority. Nor is there

any uniformity of religious belief. Protestants dominate a majority

of the cantons while the Catholics outnumber them in the rest. On
the face of things, therefore, the Helvetic Republic lacks most of the

cohesive forces which are commonly said to make for national soli-

darity those which arise from community of race, language, and

religion. Nevertheless, and in spite of all this, these four million

Swiss form a thoroughly coherent nation. They have behind them a

tradition of self-government extending back six hundred years or

more.

The Helvetic Republic is a confederation of twenty-five cantons. 1

There is a federal constitution, adopted in 1848 and considerably re-

vised in 1874, which cannot be amended except by

majority vote of the people and a majority of the can-

CONSTITU- tons. 2 Like the Constitution of the United States this
TION '

constitution is a grant of powers and the allocation of

ITS governmental powers between the federal and can-

OF^OWERS. tonal governments is roughly similar to that in the

United States. The federal government has control of

foreign relations, but the constitution provides that the cantons (with

the federal government's approval) may make certain agreements
with foreign countries. The federal government has an exclusive

right to send and receive diplomatic agents, to declare war and make

peace, and to conclude treaties of an important nature. The Swiss

military system, based upon universal training, isunder its control.

The federal government has control of the postal system; it operates
the Swiss railroads (with a few minor exceptions) as well as the tele-

1 More accurately there are nineteen cantons and six half-cantons. The
latter have cantonal governments of their own, but each has only one represen-
tative in the federal council, whereas the other cantons have two represen-
tatives.

* An English translation is printed in W. . Rappard and others, Source Book
on European Governments (New York, 1937), Part I, pp. 19-54.
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graph and telephone services. It has charge of the currency and has

the exclusive right to issue paper money. It has control of banking;

and has power to regulate comrfaffte including the power to levy

customs duties, but it hasjno right to lay direct taxes upon the

people. If it needs more revenue than it can obtain from indirect

sources the federal government may levy upon the cantons in

proportion to tjjeir wealth and taxable resources. It controls all

available warer powers, and has a monopoly in two fields of

production, namely, explosives and alcohol. These are its exclusive

powers.
In addition the Swiss federal government has various concurrent

powers, that is, powers which it exercises in common with the car-

tons. Among these are powers relating to the regulation of industry

and insurance, the construction and upkee^of highways, the control

of the press, and the encouragement of education. When the federal

government exercises a concurrent power, its laws prevail over those

of a canton.

The Swiss federal government consists of a legislature, an execu-

tive, and a judiciary. The federal legislature is divided into two

chambers known as the council of states and the na-
r ., /. ~ THE SWISS

tional council. The council of states seems at first FEDERAL

glance to be an almost exact replica of the American PARUA-

MENT:
Senate, for it contains two members from each regular

canton and one from each half-canton forty-four
l - THE'

UPPER
members in all. But the resemblance is only super- CHAMBER

ficial. In the United States the senators are elected by
OR COUNCIL

i /. , - , ,. .

7 OF STATES.
the people of the forty-eight states for six-year terms;

Jin Switzerland the members of ,the upper chamber are chosen in

such manner and for such terms as each canton may decide. In

some they are elected by the people of the canton, in others by
the cantonal legislature. The terms vary from one to four years.

The two upper chambers, Swiss and American, are also quite unlike

in their respective powers. The Senate of the United States has some

highly important special prerogatives the confirmation of appoint-

ments, the ratification of treaties, and the hearing of impeachments.
The Swiss council of states h^s no special po.wers of any sqrt. Osten-

sibly it has exactly the same legislative authority as the lower cham-

ber but in actual practice its share in lawmaking is considerably less

important.
The lower chamber, or national council, is composed of about twq
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hundred members elected from the various cantons under a system of

proportional representation.
1 An election takes place

LOWE* PYery fourthjrear. Nominations are ma3cTbylKe~vari

CHAMBER, OR ous political parties, each of which presents a full or

~^!!,
AL

partial list of candidates in every canton. Or, as veryCOUNCIL. * *

often happens, a mixed (panache) list is made up con-

taining candidates from more than one party. Manhood suffrage is

the rule. Every male Swiss citizen who has completed his twentieth

year is entitled to vote, and any voter who is not a clergyman can be

a candidate. 2 Woman suffrage has not been granted in Switzerland

and has never been a national issue there.

The Swiss national council holds two regular sessions a year and

occasionally meets for a third time in special session. The sessions are

short, rarely exceeding four weeks. The council

chooses its own presiding officer and he has the usual

powers. Members may speak in German, French, or

Italian and they do. You will hear them all in a single debate. This

gives rise to no serious practical difficulties because evary educated

Swiss knows at least two languages and often three or four. German,

French, and Italian are recognized as official languages, hence most

public documents are printed in all three versions, which is a source

of considerable expense.

The process of lawmaking in Switzerland deserves a word for it

presents some significant features. Every bill is introduced simul-

taneously in both chambers. This differs, of course,

from the practice in other countries, but it has the

GEDURE: merit of ensuring that a bill will have independent con-

i THE skleration by two groups of legislators. In the United

States, if a bill originates in the House of Representa-

OF

TOODUCTION tives, and is killed in committee, it never gets before

OF BILLS the Senate at all. Or, if introduced in the Senate, and

CHAMBERS. rejected there, it does not reach the House calendar.

In Switzerland a bill may be under discussion in both

chambers on the same day.

Any member of either Swiss chamber may introduce a bill, but

most of the important measures are brought in by the ministry (fed-

1 There are a few cantons which have only one representative and in these, of

course, there is no proportional representation.
* A Protestant clergyman may become eligible, however, by resigning from

the ministry.
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cral council). They have been carefully framed before the opening
of the session. Either chamber, moreover, may by res-

2 D0m_

olution request the ministers to prepare a bill on any NATING IN-

specified subject, and tjiis is not infrequently done. QF^HE^
Bills of the type known as private bills and private mem- FEDERAL

bers' bills in England, or as local bills in the United
COUNCIL -

States, are relatively few. This is largely because the Swiss have made

ample provision for taking care of this ancillary legislation by means

of executive decrees (Vcrordnungen) .

The two Swiss chambers do a good deal of their work through
committees on each of which all the political parties are represented.

All questions on the agenda are first referred to them.
3 COM-

When a committee reaches a decision it appoints a re- MTTTEE

porter (as in France) to make the report. If the com-
WORK *

mittee is badly split, and a minority report seems to be in order, an

additional reporter is named to present that side of the case. As a

matter of fact, however, bills presented by the federal council are not

often rejected or seriously modified by a legislative committee. The
executive branch of the government in Switzerland guides the legisla-

tive branch as effectively as in Great Britain, perhaps even more so.

If either of the legislative chambers rejects a measure, or passes it

with amendments, a conference is held between representatives of the

two bodies and an agreement is usually obtained in this
4. LEOISLA-

way. Although the powers of the two houses are os- TIVE DIS-

tensibly equal, the upper chamber does not often stand AOREE-

out against the will of the lower house. At times the

council of states has insisted on defeating measures which the na-

tional council has favored, but such action is becoming less common.
The Swiss council of states does not possess the power or prestige in

lawmaking that the American Senate commands. On the other

hand it is more influential than the Senate of the French Republic.
Unlike most upper chambers, moreover, it has not acquired a repu-
tation for conservatism. No one ever speaks of the Swiss council

of states as a citadel of reaction or a brake upon the wheels of

progress.

The executive in Swiss government is unique. Virtually all other

countries have single executives a king, emperor, president, Fueh-

rer, or "head of the government," as the case may be. THE SWISS

Switzerland has a plural executive which consists of a COLLEOIAL

federal council, or ministry of seven members, elected
EXECUTIVIt -
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by the two legislative chambers in joint session. 1 The choice is made

immediately after each general election. They hold office for four

years unless the lower chamber is dissolved in the meantime. In that

case a new election is held when the legislature reconvenes. The
constitution does not require that members of the two chambers shall

choose the federal ministers from their own ranks, but in practice

this is usually done. On being chosen, the federal councillors vacate

their seats in the legislative chambers and special elections are then

held to fill the vacancies. Reflections to the federal council are com-

mon, and when a councillor is once elected he ordinarily remains in

office as long as he desires. 2 This permanence of tenure distinguishes

the Swiss federal council from all other European ministries.

Every year the two legislative chambers, in joint session, elect one

member of the federal council to be chairman of that body with the

title President of the Swiss Confederation. But apart
THF
PRESIDENT from presiding at meetings of the federal council and
OF THE giving the casting vote in case of a tie, he has no con-
CONFEDERA-

stitutional powers of any importance. He does not ap-

point officials, or veto bills, or carry on diplomatic ne-

gotiations. He is merely the titular head of the confederation and

represents it on occasions of ceremony. But by custom he has become
a sort of general overseer, responsible for inspecting the work of the

various administrative departments, and the federal council may
authorize him to act in its name. This is sometimes done in emer-

gencies, but no act that the President performs in this capacity is

valid until approved by the council. He is in no sense a prime min-

ister; therefore, he does not select his colleagues, and has no author-

ity over them. His legal powers are virtually the same as those of the

other councillors although he sits at the head of the table.

The two chambers also elect one of the federal councillors to be

Vice President of the Confederation. He presides when the Presi-

dent is absent and as a rule he is promoted to the presi-

PRESIDENT. dency in the following year. The constitution does not

permit a retiring President to succeed himself, or to be

elected Vice President, neither does it permit a Vice President to be

reflected. Thus it virtually compels rotation. On the other hand it

1 Not more than one member can be chosen from a single canton. By usage
three of the largest cantons, Berne, Zurich, and Vaud, are always represented
in the federal council.

2
During the period 1848-1937 there have been only fifty-six federal coun-

cillors.
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does not preclude a second term if at least one year intervenes.

Hence a minister who remains long enough as a member of the fed-

eral council is lively to have a second, or even a third, presiden-

tial term.

What are the functions of the federal council as chief executive of

the Swiss Republic? They are not wholly executive
jui

their nature,

but legislative and judicial as well. The Swiss govern-

ment is not constructed, like the American, on the FEDERAL

principle of separation of powers. The federal council COUNCIL AS

t . . , . , . .A MINISTRY.
is a ministry in that it serves as the executive commit-

tee of the Swiss parliament. It is controlled by the latter and must

obey all resolutions passed by the two chambers. If the councillors

find themselves outvoted on any matter they do not
. ^ ^ t / , / THE SWISS

resign, as in France or England; they merely pocket THEORY OF

their pride and obey the will of the legislative bodies

with as good grace as they can muster. The Swiss see

no reason why ministers, whose general work is satisfactory, should

be turned out of office because they and the chambers are of a

different opinion on some single proposition.

As the supreme executive authority of the confederation the Swiss

federal council conducts foreign affairs, promulgates the laws, con-

trols the army, and appoints all federal officers other
;' , , , ,

FUNCTIONS
than those who are chosen by the two chambers in OF THE

joint session. It prepares each year the federal budget
FEDERAL

*. i i i i mi COUNCIL I

of estimated receipts and proposed expenditures. This

budget is then laid before the chambers by the federal * EX cu-

. TIVE.
councillor or minister who is in charge of the depart-

ment of finance. It is explained and defended on the floor by him.

After the budget has been voted by the two chambers, the federal

council assumes the duty of collecting the revenues and supervising

the expenditures. The council also presents an annual report giving

an account of its work in both foreign and domestic affairs, and

this report is carefully gone over by the legislative chambers.

The members of the federal council also have important legislative

functions. They prepare bills for consideration by the two chambers,
sometimes in compliance with specific requests madp
by the latter. These requests are made by resolutions

known as "postulates." All measures are prepared by

experts in bill-drafting who are regularly employed for this purpose.

On the other hand, when bills are introduced bv private members of
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either chamber they are referred to the appropriate member of the

federal council for his opinion before being acted upon. Thus no

measure is ever enacted by the Swiss parliament without its being
first considered by someone in the executive branch of the gov-

ernment.

This does not mean, of course, that the members of the federal

council have a veto upon legislation. They sometimes present, at the

request of the chambers, bills that do not meet their own approval,

and bills of this type have occasionally been passed. The federal

council or council of ministers, in a word, is expected to participate

actively in the lawmaking process but not to feel hurt if its advice is

disregarded. As someone has said, the Swiss federal councillor is like

a lawyer or an architect in that his advice is sought and usually

heeded; but he is not supposed to throw up his job when his employer
insists on having something done differently. Although they cannot

be members of either chamber, the federal councillors have a right to

appear on the floor at any time and take part in the debate. They
use this privilege freely and to good purpose.

Finally, the Swiss federal council has some powers of a judicial na-

ture. Originally it decided controversies on points of constitutional

law and also served as the chief administrative court of
3. JUDICIAL.

the confederation, but many years ago the federal

courts took over its jurisdiction in constitutional cases. It still retains

some jurisdiction in cases arising under administrative law, although
it has now surrendered most of this authority. A constitutional

amendment in 1914 authorized the creation of a federal court of

administrative justice. After a long delay, however, it was decided

not to establish such a court but to give its proposed functions to the

Bundesgericht or regular supreme court. The latter body, accordingly,

now deals with complaints made by individuals against the actions of

the public authorities.

Like the ministries of other countries the Swiss federal council has

both collective and individual functions. It holds regular meetings;

THE COUNCIL **s sessi ns are secret, and decisions are reached by ma-
AS A jority vote. 1 The President has a vote on all questions
CABINET.

an(j wken the councii is deadlocked he has an addi-

1 By a constitutional amendment (adopted in 1931) a chancery or secretariat

was established to serve the federal council. It is headed by a chancellor who is

chosen by the two legislative chambers in joint session. He functions also as

head of the civil service.
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tional vote. But the Swiss federal council is not really a cabinet in the

common acceptation of the term. The term cabinet implies a degree

of party solidarity which the Swiss council does not possess. Its mem-
bers are not drawn frorn a single political party and are not neces-

sarily united on any political program. They are not chosen to carry

out party pledges or to serve the interest of a party, as is the case with

members of the cabinet in Great Britain and in the United States.

In addition to its collective functions the federal council has work

which its members perform individually. Each of the seven council-

lors, including the President and the Vice President,m INDIVIDUAL
is the head of an administrative department. These WORK OF

seven departments represent the usual division of ad- THE GOUN-

... , ... CILLORS.
mimstrative work as one would expect to find it in a

small country. Their designations are: (1) political (including for-

eign affairs), (2) finance and customs, (3) justice and police, (4) in-

terior, (5) military affairs, (6) posts and railways, and (7) public

economy (i.e., agriculture, industry, commerce, and labor). The

"political" department includes not only foreign affairs but natural-

ization, federal election laws, emigration, and some other matters.

Each department is divided into bureaus or services. In these the

work is done by members of the Swiss civil service which is now or-

ganized under a general law defining its status and privileges.
1

Turning to the judicial system of Switzerland, not much need be

said. There is only one federal court the Bundesgericht, it is called.

It consists of twenty-four judges (and nine substitute

judges) elected for a six-year term by the two legisla-

tive chambers in joint session. But the practice is to re-

elect these judges on the expiry of their terms so that they virtually

hold office as long as they desire it. The court sits in three sections.

It has original jurisdiction in controversies arising between the con-

federation and the cantons, and in some other cases. It has appellate

jurisdiction in cases which come up from the cantonal courts. And,
as has been said, it now functions as an administrative court. But in

the matter of ultimate judicial supremacy the Swiss federal tribunal

or supreme court differs from the American. It may
nullify a cantonal law if it finds the same to be in con- LAws UN-

flict with the federal constitution or with federal laws,

but it has no authority to declare a federal law uncon-

1 A copy of this law (June 20, 1927) may be found in Leonard D. White,

editor, Civil Service in the Modern State (Chicago, 1930), pp. 363-382.
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stitutional. On the contrary the Swiss constitution expressly declares

that "the court shall applyJaws voted by the federal assembly."
l

This fact is of some significance because it is often contended by
American lawyers that no federal constitution, with a division ,of

powers, can ever prove workable unless some supreme tribunal is

given power to keep both the states and the federal government
within their own bounds. Swiss experience does not show this con-

tention to be valid under all circumstances.

Switzerland is the ancestral home of the initiative and referendum.

In one form or another these institutions of democracy have been

used by the Swiss cantons for a very long time, and it is

INITIATIVE from Switzerland that they have spread, along the ma-
AND REF- ;or routes of democratic infection, to various other
ERENDUM. J ..ti. * rr^i

countries including the United States. They are per-

haps the most remarkable among all the institutions that democracy
has produced, for they afford a means of lawmaking without the in-

tervention of a legislative body, in other words a channel of direct

action by the people. Nothing in the Swiss political system is more

instructive to the student of modern democracy.
The initiative is an arrangement, whereby a specified number of

voters may prepare the draft of a law and may then demand that it

A DEFINI-
either be adopted by the legislature or referred to the

TION OF people for acceptance at a general or special election.
THE TERMS.

j approvecj j^y the required majority it then becomes a

law. The referendum is a device whereby any law which has been

enacted by the legislature may be withheld from going into force un-

til it has been submitted to the people and has been accepted by them

at the polls. Thus the two agencies supplement each other; the intent

of the one is positive to secure the enactment of some measure

which the legislative body has ignored or declined to pass; the intent

of the other is negative to provide a popular veto upon something

which' the legislature wants but which the people do not. As a rule

the initiative and referendum go together, but they need not be con-

joined, for either can exist alone. 2

1 Article 113.
* The present status of the initiative and referendum in Switzerland may be

summarized as follows: The Initiative is used (a) in all the cantons except Geneva
for the revision or amendment of the cantonal constitution; (b) in all the cantons

except Lucerne, Valais, and Fribourg for the proposing of new laws; (c) in the

confederation for proposing constitutional amendments (but not for proposing

laws). The Referendum is used (a) in all the cantons on amendments to the can-
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All the stock objections to the initiative and referendum have been

in part verified, and in part disproved, by Swiss experience. People
vote on questions which they do not understand. The

. THE VARIED

peasant often goes to the polls and marks his ballot on LESSONS OF

some complicated question without any comprehen-
SWISSEX-

sion of what it is all about. Regional prejudice and

partisan bias decide the issues in some cases. The system involves ex-

pense and puts the people to inconvenience. On the other hand it

has been a useful instrument of public education, and has,developed

among the people a lively interest in political affairs. Swiss patriot-

ism has been stimulated by a sense of popular responsibility. Direct

legislation, moreover, has provided the Swiss people with a check

upon legislative ineptitude which otherwise would be lacking, for

there is no executive veto in Switzerland as in America. In any event

the great majority of the Swiss people appear to be satisfied with their

system of direct legislation and there is no likelihood that they will

abandon it. A careful American student of the rnatter has given his

opinion that the advantages in Switzerland far outweigh the de-

fects.
1

As for local government, each Swiss canton has its own constitu-

tion and its own frame of government. A few are of the Landesge-

meinde type, that is, they are governed by what Ameri- LOCAL
cans would call an enlarged town meeting. A general GOVERN-

assembly of all the adult male citizens in the canton is
MENT*

called once a year to decide important matters of cantonal policy.

This meeting also elects a small council of five members which, like

the board of selectmen in a New England town, functions through
the year and performs such duties as the general assembly assigns to

it. But most of the cantons are not of this type. They have no general

assembly of the citizens. Instead the voters elect a great council, as it

is called. This council meets frequently and serves as a cantonal legis-

lature subject, of course, to the use of the initiative and referendum.

tonal constitution,; (b) in all of them except Fribourg for the adoption of ordinary
laws; (c) in the confederation for the adoption of constitutional amendments

proposed by the federal legislature, and (d) in the confederation for ordinary
laws where duly invoked by petition. But some of the cantons have the obligatory

referendum, that is, all laws passed by the cantonal council must be submitted
to the people, while others have the optional referendum, in other words a meas-
ure is not submitted unless a prescribed number of voters petition for such

action.
*

1 R. C. Brooks, Civic Training in Switzerland: a Study of Democratic Life (Chicago,

1930).
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The people of these cantons also elect an administrative counci!
3

usually of five or seven members, and this body serves as the local

executive. Within the cantons are the cities, towns,

COMMUNES. anc* viUages which are known as communes no matter

what their size. In the smaller communes the town-

meeting type of local government prevails; but in the larger ones the

people elect municipal councils.

There are several political parties in Switzerland, of which the

more important are the Radical Democratic, Social Democratic,

Catholic Conservative, and a Farmers and Workers'

PARTIES*
L

party. The first-named is a progressive, middle-class

party, with well-established traditions, and not so

radical as its name would imply. The Social Democrats profess

Marxian allegiance although, like similar parties in Scandinavia and

elsewhere, they are not affiliated with the Third International. The
Catholic Conservatives comprise two groups, one inclining to con-

servatism and the other to Christian socialist principles. The party

group which represents the farmers and workers is an offshoot from

the Radical Democratic party, but more conservative and especially

interested in tariff protection for industry and agriculture. No single

group possesses a majority in the Swiss parliament.

2. THE SCANDINAVIAN KINGDOMS

Next to Switzerland, in point of interest for the student of democ-

racy, come the three Scandinavian kingdoms Sweden, Norway, and

THK Denmark. Until 1905 the first two were united but in

MINISTERIAL that year the union was dissolved by mutual consent.
SY8TEM *

In each of the three countries the king is the executive

head of the government, but all official actions of the crown are taken

on the advice of a cabinet, headed by a prime minister. This cabinet

is in each case responsible to the national parliament. The executive

branch of the governments in all three Scandinavian countries is

roughly modelled upon that of Great Britain.

Sweden, the largest and most populous of the Scandinavian

realms, has had a long and interesting political history. Students of

European history will recall the important r61e which
SWEDEN: . .

HISTORICAL Sweden played in the stirring drama of European poli-
BACX-

tjcs during the reign of Gustavus Adolphus in the
GROUND. *

m, r -t i

seventeenth century. The present royal family de-

scends from Bernadotte, one of Napoleon's marshals who was chosen
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to the throne as Charles XIV in 1818. There is a formal constitution,

dating from a few years earlier, but it has been greatly supplemented

by law and custom during the past century or more. For her parlia-

ment Sweden originally had a body of four "estates" or four cham-

bers representing the clergy, the nobility, the townsmen, and the

peasantry. Each sat separately and taxes could not be voted unless

all four of them concurred. This was too cumbrous an arrangement
for modern legislative needs, so in 1866 the four estates were reduced

to two.

The Swedish parliament or Riksdag now consists of two chambers,

both elected one indirectly and the other directly by the people.

The first chamber or upper House is composed of THE
about 150 members who are chosen for eight-year SWEDISH

terms by the provincial assemblies or Landstings. The PARLIAMENT-

latter are made up of assemblymen elected by the people in accord-

ance with a system of proportional representation. One eighth of the

members of the Swedish upper House finish their terms each year.

The second chamber or lower House is a larger body. It has about

230 members all of whom are directly elected by the people for four-

year terms. Universal suffrage is established in Sweden, but the

minimum voting age is twenty-four years for voters of both sexes.

The country is divided into constituencies, each of which elects sev-

eral members of the lower House on a proportional representation

basis.
1 The plan used is the one known as the d'Hondt system, which

is rather complicated for explanation here. The result in Sweden, as

elsewhere, has been to encourage the formation of multiple party-

groups and in the present Riksdag there are six or seven of them rang-

ing all the way from Conservatives to Communists.

The two chambers have substantially the same constitutional

powers and the ministry is equally responsible to both. This arrange-
ment might seem to be unworkable but it has not PO\VERS OF

proven so in Sweden because the same coalition of THE TWO

party-groups is usually able to command a majority in
CHAMBERS -

both chambers. Moreover, if the two houses fail to agree on any im-

portant measure the ministry can have them called into a joint ses-

sion where a majority decides the issue. The Social Democrats in

1 For an explanation of the different schemes of proportional representation
used in European elections (Hare system, d'Hondt plan, Hagenbach-Bischoff
formula, etc.) see A. J. Zurcher, The Experiment with Democracy in Central Europe

(New York, 1933), chap, v, or, for a more extended discussion, C. G. Hoag and
G. H. Hallett, Proportional Representation (New York, 1926).
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Sweden have been in recent years the strongest of the various party-

groups and ministerial coalitions have used them as a basis. Changes
of ministry in Sweden are more frequent than in England, but there

is no such incessant in-and-out procession of cabinets as in France.

An interesting feature of Swedish parliamentary procedure is that all

committees are joint committees, each chamber being represented by
a definite quota of members. This arrangement strengthens the in-

fluence of the committees both in parliament and with the min-

isters.

The Norwegian parliament is, ab initio, a single body, known as the

Storthing. Its members are chosen by direct popular vote with

universal suffrage and proportional representation.

Then, after the election, the assembly divides itself

into two unequal chambers, one containing a fourth of the member-

ship and the other three fourths. A few special matters, such as

impeachment, are exclusively given to one chamber. Bills are dis-

cussed and passed by each house separately but in case of disagree-

ment the two meet in joint session and the issue is settled by a two

thirds vote.

In Denmark the lower chamber is directly elected by universal

suffrage but with the voting age fixed at twenty-five years or over.

A system of proportional representation is used. Mem-
DENMARK. '

.
, , ,

bers of the upper chamber are chosen in two ways

first, a certain quota is elected by the outgoing members at the close

of their term, and, second, a larger group is elected by popular vote

with the minimum voting age fixed at thirty-five.

Political parties in all the Scandinavian countries are numerous.

But this party decentralization has not led to ministerial instability.

The reason is that one party usually manages to secure
PARTIES. r r i &

a sufficiently large representation to facilitate a coali-

tion which can be held together. Socialists or Social Democrats are

strong in all three countries, but their programs embody a rather

mild type of socialism, in tune with the Second (not the Third) In-

ternational. Their platforms are not more radical than that of the

Labor Party in Great Britain.

3. POLAND

The new Polish Republic is made up of territories wrested by treaty

from three great pre-war empires Austria, Germany, and Russia.

Down to the last quarter of the eighteenth century, as everyone
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knows, Poland was an independent monarchy with that strangest of all

executive
headships^

an elective king. In the old Polish parliament,

moreover, there was a rule that nothing could be done,

no tax levied, no law 'enacted, save by unanimous HISTORY

consent. Every member of the parliament had an AND GOV*

absolute veto. He had merely to rise and say, "I ob-

ject," whereupon a proposal could go no further. He could even

compel a dissolution of the parliament by declining to attend its ses-

sion. This absurd system engendered political stagnation, while the

elective kingship, with its recurrent contested or indecisive elections,

invited civil war and foreign aggression. The political history of

Poland in the seventeenth and eighteenth centuries is replete with

lessons to the student of modern government.
Poland had the misfortune to possess strong and avaricious neigh-

bors. Frederick the Great of Prussia was particularly envious because

some Polish territory which reached to the Baltic at
' THE VARIOUS

Danzig intersected Jus own Prussian provinces. Aus- PARTITIONS

tria and Russia were also casting lustful eyes upon the OF THE

fertile Polish acres which lay contiguous to them. At

any rate these three powers joined their forces and in 1772 accom-

plished the first partition of the country. Poland was considerably re-

duced in size; her elective kingship became hereditary, and the veto

liberum was abolished. A second partition followed in 1793 and two

years later the last remnants of the old monarchy were divided up.

Poland, as an independent state, disappeared from the map. During
the next hundred years there were nationalist revolutions which at-

tempted to regain for the people their right of self-determination, but

in every case they were put down and the tripartite domination of

Poland by alien powers continued until the World War.

Proposals for the restoration of Poland were made from allied

quarters during the course of the struggle, and after America's entry

into the war this restoration was included by Presi- TKE POST.

dent Wilson in his famous statement of aims, com- WAR RESTO-

monly known as the Fourteen Points. The victory of
RATION -

the allied and associated powers ensured the consummation of this

design and in the settlements which followed the close of the war the

territories which now form the Polish Republic were consolidated.

Meanwhile, on the collapse of the German and Austrian armies, a

constituent assembly was called, and in due course a republican con-

stitution was framed. The new Poland is made up of territories
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covering about the same area as California, with a population of

about twenty-eight millions.

The Polish Republic adopted a constitution in 1921, with provision

for a government modelled closely upon that of France. But this

THE CON- government did not acquire sufficient stability to deal

STTTUTION energetically with the difficult problems which faced
OF 1935 '

the new republic and in due course Marshal Pilsudski,

the Polish war hero, took control of the government by a coup d'etat

(1926). For a time he endeavored to manage affairs under the exist-

ing constitution, but in the end found himself forced to secure a

majority in parliament by the use of repressive measures. Finally, in

1935, his followers put through a new constitution.

Under this new constitution the chief executive power in Poland is

vested in a president who is chosen by popular vote for a seven-year

term. But the method of nominating candidates for

pjSsi^NT
3

tkfe office is a unique one and can be used to nullify

popular participation in the choice. First of all an elec-

toral commission is created by the Polish parliament. This commis-

sion consists of twenty-five members selected by the upper chamber

and fifty by the lower, together with five high public officials. It

nominates one candidate and the retiring president of the republic

has the right to nominate another. The voters then choose between

these two nominees at a general election. But if the retiring president

fails to make a nomination the candidate of the electoral commission

takes office without an election. And that is what is likely to happen
under a quasi-dictatorship.

The president is advised by a ministry which is chosen by himself.

But he may act in various important matters on his own prerogative,

without the necessity of ministerial approval. The

^ 1̂STRY ministry may be dismissed by the president at any
time. If the two chambers of the Polish parliament

agree in demanding the resignation of the ministry, or of an individ-

ual minister, the president must either see that the request is com-

plied with, or, as. an alternative, he can dissolve the parliament and

order a new election. But the two chambers do not often agree and it

has become possible for the president to concentrate nearly the

whole range of governmental powers into his own hands. He
can issue, on his own authority, decrees having the force of

law.

In the Polish parliament the upper House is composed of two ele-
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ments. One third of the- members are appointed by the president of

Poland; the remaining two thirds are chosen by elec-

toral collegiums the members of which are elected by a SENATE.

very limited category of voters. There are seventeen
THE SETfcf

districts and an equal number of electoral colleges. To

qualify as a voter in these elections one must be at least thirty

years of age. The lower House, on the other hand, is made up
of 208 deputies who are elected by secret ballot and universal

suffrage, with the age limit for voting set at twenty-four years. Each
of 104 districts is entitled to elect two deputies, but their choice

is restricted to a list of four who are nominated in each district by an

electoral committee. 1 The deputies serve for a five-year term unless

a dissolution of parliament intervenes. All proposals of legislation

must originate either in the cabinet or in the Sejm or lower House,
and the assent of the latter is necessary for the enactment of all laws.

The Senate may amend or reject any measure, although the lower

House can then override its action by a three fifths vote. But a large

part of the lawmaking during recent years has been by executive

decree. While political parties still* exist in Poland, several of

them, they are not permitted, as such, to have representatives in par-

liament.

4. CZECHOSLOVAKIA

Czechoslovakia includes the ancient kingdom of Bohemia, with

the territories of Moravia, Silesia, and Slovakia. Prior to the war

Slovakia was part of Hungary; the others were _
within the old Austrian empire. This new republic is a GZECHO-

landlocked peninsula about 'six hundred miles in SLOVAK

, , .... _ _, _ REPUBLIC,.

length, thrust westward into the heart of Europe. It

has about fifteen million people within its borders; its total area

roughly approximates that of New York State. While Czechs and

Slovaks constitute a large majority of the population, there are

about three and a half million Sudeten-Germans, most of whom
inhabit a border belt in the northwest part of the country. The in-

dependence of the Czechoslovak Republic was proclaimed during
the toppling days that marked the close of the war in 1918, and a

provisional constitution was put into force about a month later.

1 Thc electoral committee is made up of delegates from municipalities,
chambers of commerce, labor federations, and other organizations.
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This provisional document was supplanted by a permanent con-

stitution in 1920.

The Czechoslovakian constitution of 1920 owes much to the

French system of national government. It provides for a president,

elected for a seven-year term by the two chambers of

PRESIDENT parliament in joint session. Election on either of the

first two ballots requires a three fifths vote, but if no

candidate can muster that degree of strength a majority suffices to

elect on the third ballot. From 1920 to his resignation in 1935 the

eminent scholar and statesman, Thomas G. Masaryk, served as presi-

dent, having been twice reflected. He was succeeded in 1935 by his

prote*g6, Edward Benes. 1 The president of Czechoslovakia acts on

the advice of a ministry which is responsible to parliament. Like the

President of the United States he may veto legislation, but his veto

power is a suspensive one only, for it can be overriden by a bare ma-

jority in both chambers or by a three fifths vote in the lower chamber

alone.

Both chambers of the Czechoslovakian parliament are directly

elected by the people. Universal suffrage is in vogue. But there are

two different electorates. All persons over twenty-one

years of age are entitled to vote for members of the

lower House, while the suffrage in the case of elections

for the upper House is narrowed to persons who have reached the age
of twenty-six. Elections are conducted in accordance with a system
of proportional representation by which the voters express their

choice for parties, not for individual candidates. One result of this

has been to encourage the multiplication of political parties, of which

there are now fourteen or fifteen in all. In the present lower House of

300 members (elected in 1935) the strongest party-group has only

forty-five representatives, while no fewer than six other parties have

twenty or more seats. The result is that Czechoslovakian ministries

are always of a composite character and are dominated by a com-

mittee of party leaders representing the several groups within the

coalition. The power of life and death over Czecho-

slovakian cabinets has thus passed into the hands of a

managerial ring known as the Petka which is made up of party-group
leaders or bosses who have no legal status but who meet regularly in

secret and agree upon governmental policies which the ministry

must carry out or lose office.

1 Pronounced Benesch.
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The constitution of Czechoslovakia provides that both chambers

of parliament have an equal share in lawmaking except in the case

of the budget and army bills which must originate in
_ T r f TT PROCEDURE.

the lower House. But if the upper House rejects any
measure that has been passed by the lower chamber the latter can

make its will effective by an absolute majority of all its members.

The interpellation procedure is used, as in France, but with limita-

tions which make it much less of a threat to ministerial stability. No
debate follows the answer to an interpellation unless a majority of the

members vote to have one.

An interesting feature of the Czechoslovakian governmental sys-

tem is the tribunal known as the constitutional court. This special

court is made up ofseven judges, ofwhom three are ap- THE CON_

pointed by the president of the republic while the re- STTTUTIONAL

maining four are chosen, two each, from the regular
COURT -

supreme court of Czechoslovakia and from the supreme administra-

tive court. Its sole function is to pass on the constitutionality of laws,

but to declare a national law unconstitutional it is required that at

least five of the judges shall concur in the decision. Although pro-

vision was made for this court more than seventeen years ago it has

never been called into session or given any cases to decide. This is

partly because the constitution provides that an issue of constitu-

tionality cannot be raised by private parties but only by the public

authorities.

The absorption of Austria by the German Reich in 1938 involved

the virtual encirclement of Czechoslovakia by her powerful neighbor.

It raised in an acute form the problem of granting au-

tonomy to the Sudeten-German minority. The gov- RELATIONS

ernment of Czechoslovakia made large concessions

along this line but it may be doubted whether they will prove

adequate to prevent the German Reich from ultimately repeating

its Austrian venture by annexing Czechoslovakia in whole or in

part. For protection against such a move Czechoslovakia has

looked to France, but one cannot be certain that such assistance

would prove adequate at a critical juncture.

5. YUGOSLAVIA

Unlike Czechoslovakia, the kingdom of Yugoslavia is only in part

a succession state. Yugoslavia is the old Serbian monarchy, nearly

trebled in size. For a time it was officially known as the kingdom of
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the Serbs, Croats, and Slovenes, but in 1929 the name was changed

THE to the kingdom of Yugoslavia. Serbia was for a long
KINGDOM time under the control of Turkey, but like the other

2LI?* Balkan States achieved its independence (1878). Out-
vUB>K.,D3)

*

CROATS AND side her own boundaries, however, there remained
SLOVENES.

large Yugoslav elements, especially in Austria and

Hungary, and it was the hope of the Serbian leaders that these might

by some means be federated with herself into a Greater Serbia. This

nationalist aspiration was the taproot of the ill-feeling between Bel-

grade and Vienna, for it could never be brought to fulfillment with-

out a disruption of the existing Hapsburg empire.

The allied victory gave the Yugoslavs their opportunity, and soon

after the armistice they merged into a unified kingdom under a new
name. When various boundary disputes had been settled, and after

Montenegro had been added to the new state, the kingdom adopted
a constitution in 1921. This was framed, as in other succession

states, by an elective assembly. The kingdom of Yugoslavia has a

population of about twelve millions, and an area somewhat larger

than that of Kansas.

Yugoslavia is a limited monarchical state with a constitution

which was adopted in 1931. Provision is made for a ministry to ad-

vise the king, but this ministry is ostensibly responsible

PRESENT to t*16 kmg alone. During the minority of the monarch
SYSTEM OF the powers of the crown are being exercised by a com-

^J^
RN"

mittee of three regents. The parliament consists of two

houses, a Senate and a Chamber of Deputies. Half the

total number of senators are chosen by a very limited electorate and

the other half nominated by the crown. Members of the lower House

are elected on a basis of manhood suffrage, but the voting is oral and

public. The secret ballot is never used. It is also provided that each

voter shall indicate his choice for a party list, not for individual can-

didates. The party which obtains a plurality of votes is entitled to

two thirds of the seats, the remaining seats being distributed propor-

tionally among the minority groups. This, it will be noted, is the plan
which was established in Italy in 1923 but later abolished.

All the old political parties have been eliminated in Yugoslavia
and the constitution forbids their revival in any form. It provides

POLITICAL t^iat new Parties maY n t be formed on any regional,
PARTIES .

racial, or religious basis. But various new political
ABOLISHED. , . .

, , , ,

parties have come into existence, although the govern-
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ment party, known as the Yugoslav Radical Union, has full control

of the chamber. As the voting at elections is both oral and public the

government has no reason to be afraid of losing this control.

1. SWITZERLAND. The most recent book on Swiss government is W. E.

Rappard, Government of Switzerland (New York, 1936), but there is much

good material in R. G. Brooks, The Government and Politics of Switzerland (New
York, 1918), and in the same author's Civic Training in Switzerland: a Study of

Democratic Life (Chicago, 1930). Abundant bibliographical references may
be found in these books. In Lord Bryce's great study of Modern Democracies

(2 vols., New York, 1921) there is a hundred-page survey of the Swiss po-

litical system with many illuminating observations.

2. THE SCANDINAVIAN KINGDOMS. Political history is outlined in R. N.

Bain, Scandinavia: A Political History of Denmark, Norway and Sweden (Cam-

bridge, England, 1905). E. C. Bellquist, The Development of Parliamentary

Government in Sweden (Berkeley, California, 1932), is a careful study, and

M. W. Childs, Sweden, The Middle Way (New Haven, 1936) explains the

workings of Swedish democracy. Mention should also be made of H. L.

Brackstad, The Constitution of the Kingdom of Norway (London, 1905), and

F. C. Howe, Denmark: A Cooperative Commonwealth (New York, 1922).

3. POLAND. R. Machray, Poland, 7974-7937 (London, 1-931), R. Landau,
Pilsudski and Poland (New York, 1929), R. Dyboski, Poland (Modern World

Series, London, 1933), and S. Karski, Poland, Past and Present (New York,

1934).

4. CZECHOSLOVAKIA. T. G. Masaryk, The Making of a State (New York,

1927), J. Hoetzel and V. Joachim, The Constitution of the Czechoslovak Republic

(Prague, 1920), and J. Chmelar, Political Parties in Czechoslovakia (Prague,

1926).

5. YUGOSLAVIA. C. A. Beard and G. Radin, The Balkan Pivot: Yugoslavia;

A Study in Government and Administration (New York, 1929), K. S. Patton, The

Kingdom of the Serbs, Croats and Slovenes (Washington, 1928), and A. Mousset,

Le royaume Serbe-Croate-Slovene; son organisation, sa vie politique, et ses institutions

(Paris, 1926).



CHAPTER XLIII

THE GOVERNMENT OF JAPAN

Every nation must live upon the lines of its own experience. Nations are no

more capable of borrowing experience than individuals are. Woodrow Wilson.

In a book on European governments for American readers it may
seem irrelevant to include, even as a supplement, a brief description

A WORD OF f *ke structure and functions of government in Japan.
EXPLANA- Yet the government ofJapan is in a sense European,
TION '

for many of its principal features were borrowed from

Europe. It may be interesting to see how they have developed in the

new environment. One of the great political scientists of a genera-

tion ago, in the quotation which stands at therhead of this chapter,

declared that no nation can successfully borrow the experience of

others. ButJapan has done it to a considerable extent. Her scheme

of national government derives from Great Britain through Prussia,

her system of local government from France, and her industrial

technique from the United States. Her banking system was im-

ported from England and her jurisprudence harks back to the civil

law of Rome. Among the political institutions ofJapan very few are

native born. Manhood suffrage, ministerial responsibility, a privy

council, political parties, a bicameral parliament with a House of

Peers, the secret ballot, prefects and mayors, national law codes, trial

by jury, and administrative courts none of these are indigenous to

Japan. All of them, and many other features ofJapanese public life

have-been borrowed from the experience of foreign lands.

There are other reasons why this government should be of interest

to Americans. The Japanese are our most powerful trans-Pacific

OUR neighbors. When one takes Alaska and the Philippine
INTEREST Islands into account, they are also our nearest trans-
IN JAPAN. Pacific neighbors. With them we have developed a

large commercial intercourse and in many parts of the world they
have become our keenest competitors for trade. All things con-

sidered, it is by no means improbable that the eyes of America will

become more intently focussed on the Pacific area during the next

generation. With the development of commercial air transport the

798
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rivalry between the two most powerful nations on either side of that

ocean is likely to become more intense. Accordingly, it may not be

amiss for young Americans to learn something about Japan's govern-

mental organization and political ideals.

The Japanese empire consists of four principal and adjacent is-

lands, together with the island of Formosa which was acquired from

China in 1895, several smaller islands, the southern

half of the island of Saghalien (obtained from Russia POPULATION,

in 1905), and the peninsula of Korea or Chosen. In AND RE"

SOURCES
addition Japan holds the mandate for various Pacific

islands which were surrendered by Germany at the close of the World

War; she exercises a protectorate over Manchukuo (Manchuria),
and she has some leased territory in China. Japan proper (the four

principal islands) has an area roughly comparable to that of Cali-

fornia. But her population is nearly 70,000,000 or almost twelve

times that of California. Thus the density is not far from 400 persons

per square mile, which is considerably higher than that of Connecti-

cut, one of the most thickly-populated of the American common-
wealths. Other territories under Japanese control (including Man-
chukuo and the leased areas in China) have a population of about

thirty millions more. Mountains and other non-arable areas com-

prise a large portion of the four principal Japanese islands, and in

consequence the people are not able to support themselves from the

agricultural production of the land. The country, moreover, is very

poorly endowed with natural resources; there is very little oil; the

coal deposits are not of high quality, and what iron ore there is hap-

pens to be oflow grade. That a country so poorly supplied with natu-

ral resource^ should have so quickly become a great industrial power
is one of the miracles of modern civilization.

The history of Japan as an empire goes back a long way. The

Japanese claim that its origin dates from 660 B.C. and that their pres-

ent emperor is a descendant of their first in unbroken

line. In its early stages Japan was ruled by tribal HISTORY

chiefs, among whom the emperor was merely regarded
as the dominant one, divinely appointed to be above the others. But

in the course of time the emperor gained additional power, only to

lose it again, first to a civilian and subsequently to

a feudal hierarchy. The head of this feudal autocracy
was a generalissimo known as the shogun, whose

position was first created by the emperor in the thirteenth century
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and became hereditary. This official established his capital at a

point remote from the emperor's court and virtually ruled the whole

empire through his own military governors and through the feudal

lords (daimyos).

But he did it all in the emperor's name. His position was that of a

hereditary regent, not merely during the emperor's minority but dur-

ing his entire reign. While each successive shogun was

GREAT formally invested with his office by the emperor, he
TOKUGAWA ruled without consulting the latter. At the beginning
SHOGUNS. 111 i

of the seventeenth century the shogunate passed to

members of the Tokugawa clan, who held it for more than two hun-

dred and fifty years, with their capital at Yedo (now Tokyo) while

the emperor had his capital at Kyoto. Great shoguns there were dur-

ing the early part of the Tokugawa era, especially leyasu and his

grandson lyemitsu, whose achievements have been superbly me-

morialized in the great Temple of the Shoguns at Nikko visited

without fail by every American tourist to Japan.
The shoguns were assisted in their task of governing by two coun-

cils, one of elder statesmen and one of younger advisers. Members of

the former held office for life and filled vacancies in

COUNSELS their own ranks. They also appointed their junior

associates. It was the function of the elder statesmen

to prepare decrees for the shogun's signature, to serve as his ministers

in carrying on the wt>rk of administration, and to supervise the feudal

lords each of whom governed his own small domain. The members
of the junior council assisted them in this work. Within each feudal

fief the lord had his vassals or retainers (samurai), roughly corre-

sponding to the knights in feudal Europe. Thus, although there was

no historical connection between the two, European and Japanese
feudalism developed along somewhat similar lines.

The old government ofJapan came to an end in 1868. The change
was accomplished by the Restoration, a virtually bloodless revolu-

tion in the course of which the ruling shogun abdi-

RESTORA- cated and the ancient form of direct imperial govern-

^

OF ment was restored. There were various reasons for the

collapse, as there had been for the downfall of the old

regime in France three quarters of a century earlier. The feudal

government had become enervated and corrupt. But there was a spe-

cial reason in Japan's case, the opening of the country to foreigners

and foreign trade. The government of the shogunate had acceded to
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foreign demands and had become unpopular with the Japanese

people who believed that foreign intercourse was merely a prelude to

foreign aggression. The moving spirits in the Restoration were the

leaders of certain powerful clans in the southwestern part of the coun-

try who had been largely excluded by the shoguns from any share in

government and who hoped to gain it under an imperial r6gime.

Following the termination of the shogunate came the abolition of

the entire feudal system. This was accomplished in an imperial re-

script by which the ownership of the land was trans-
JAPANESE

ferred from the feudal lords to the emperor. Most of FEUDALISM

the lords had assented to this transfer before it \yas
ABOLISHED

officially decreed, being won over by promises of vari-

ous compensations. Class privileges were also abolished, and the feu-

dal knights (samurai) who had formerly been forbidden to engage in

business were now conceded this privilege. And for the first time all

Japanese were made equal before the law. This did not, however,

imply the permanent erasing of the nobility. In due course the for-

mer feudal lords, as well as the older civilian nobles, were given

hereditary titles after the European fashion marquis, count, baron,

and so forth.

THE CONSTITUTION OF 1889

When the emperor assumed the reins of government after the

Restoration he promised that a parliament would be established in

Japan "and all measures of government decided in ac-

cordance with the will of the people." For the time TRANSITIPN

being, however, the old councils of the shogunate era ERA (t868
~

were retained in slightly altered form. A little later

they were replaced by three new bodies, a privy council, a senate,

and a supreme court. All three were composed of appointive mem-

bers, and these members were drawn, in the main, from the clans

which had successfully promoted the Restoration. But this "clan

government" engendered a great deal of criticism and in due course

there developed a movement for the introduction of a parliamentary

system. To meet this demand the emperor promised, in 1881, that a

constitution would be granted and an elective parliament established

as soon as a thorough study of the country's political needs and ca-

pacities could be completed. Meanwhile the councils in the districts,

cities, and villages were placed on an elective basis.

Instead of calling a constitutional convention to prepare the new
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constitution, the emperor appointed his prime minister, Marquis Ito

HOW THE to do tne work- 1 This competent statesman had al

WORK OF ready made a careful study of American and Euro

A^ONSI>
G

pean governments. To assist him in his task of consti-

TUTION WAS tution-making he now enlisted the services of three
DONE.

Japanese experts and the first draft of the new docu-

ment was made by them under the prime minister's supervision.

Then it was laid before the privy council and carefully considered at

secret sessions with the emperor presiding. After various changes had

been made by the council the constitution was promulgated in 1889

by imperial decree. It was not made public for discussion by the

people before being issued to them, nor was it submitted to anyone
for ratification. But an elaborate commentary on the new constitu-

tion, explaining its various provisions, was simultaneously issued for

the information of the public.
2

The Japanese constitution of 1889 is a concise document, occupy-

ing fewer printed pages than does the Constitution of the United

States. In addition to a preamble it has only 76 arti-
GENERAL

, . .

'

CHARACTER cles, arranged in seven chapters.
3 But this is because

OF THE tne Japanese constitution does not form the entire or-
DOCUMENT. . ; /. i . T .

game law of the empire. It is supplemented by various

imperial ordinances, dealing with such matters as the succession to

the throne, the peerage, elections, and finance, all of which were

promulgated simultaneously with the constitution itself. Taking this

whole group of documents together they form a very elaborate basis

of government. And most of the ideas embodied in them were bor-

1 It should be remembered, however, that as early as 1876 a formal com-
mission had been appointed to draft a constitution and in 1880 had submitted

a complete project to the emperor. It was not adoptedf but along with various

other schemes and memorials of the same period it formed a basis which Ito and

mXcolleagues later utilized. See the article on "The Japanese Constitution" by
Kenneth Colegrove in the American Political Science Review, Vol. XXXI,
pp. 1Q27-1049 (December, 1937).

2 This volume, entitled Commentaries on the Constitution of the Empire of Japan, has

frequently been likened to The Federalist which was written by Alexander Hamil-

ton, James Madison, and John Jay as a means of getting the American constitu-

tion ratified in the several states. As the Marquis Ito and one of his expert helpers

(Baron Kaneko) were familiar with American constitutional history, it is by no
means improbable that they had the precedent of The Federalist in mind. An
English translation of Ito's Commentaries may be found in any good library.

3 A French translation is given in F. R. and P. Dareste, Les constitutions modernes

(4th edition, 5 vols., Paris, 1928-1933), Vol. V, pp. 551-582, and an English
translation may be found in Harold S. Quigley, Japanese Government and Politics

(New York, 1932), Appendix IV.
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rowed from abroad. It is commonly said that Prime Minister Ito

took Prussia as his model of national government, and that is doubt-

less true; but it is to be remembered that the Prussian constitution

had in turn been modelled upon that of England. So what one might

say is thatJapan in 1889 equipped herself with a variant of the Prus-

sian adaptation of the British political system. In any event one can

hardly gainsay the statement that the Japanese political system of to-

day bears a closer resemblance to the British than to the Prussian

pattern. Nothing of any consequence, by the way, was copied by the

framers of the Japanese constitution from the government of the

United States.

The Japanese constitution, to use Gladstone's expression, was

"struck off at a given time by the hand and brain of man," and

bestowed upon the nation by imperial command. HOW ^
Amendments, therefore, can only be made on the initi- MAY BE

ative of the emperor, but the constitution provides that
AMENDED<

subsequent approval by a two thirds vote in both houses of parlia-

ment is also required. As a matter of fact the Japanese constitution

has not had a single amendment added to it since 1889, but this does

not mean that it has stood unchanged during these fifty years or

thereabouts. Like the Constitution of the United States it has been

altered and developed by interpretation, by statute, and by usage. It

has been enlarged by the simple process of having the Japanese par-

liament enact laws which go beyond the words of the constitution;

this b^ing a safe procedure because no court in Japan can declare any
law unconstitutional if it has been duly enacted by parliament and

has received the emperor's assent. When, therefore, the Japanese
decide to have things done in a different way from heretofore, they

do not spend time in debating whether such action would be constitu-

tional. They merely go on the principle that since the throne is the

source of the constitution, any law to which it gives assent must be

within the constitution. And in any event the Japanese constitution

is couched in such general terms that it leaves plenty of room for

statutory development. As respects the method of amendment,

therefore, the written constitution of Japan and the unwritten con-

stitution of Great Britain are on the same footing.

In the United States all questions of constitutional interpretation

are decided by the regular courts and in the last analysis by the su-

preme court. In Japan both the ordinary and the administrative

courts, each in their own field, have the function of interpreting the
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provisions of the constitution so far as their bearing upon private in-

dividuals is concerned. They determine, for example,HOW ,
. _ . , , , . ,

QUESTIONS whether the constitution and the laws give or do not
OF CON-

give an individual certain rights. But when disputes
STTTUTIONAL . . T . i i * i

INTERPRE- arise in Japan between two branches ofthe government
TATION ARE

(for example, concerning the respective powers of the
SETTLED.

V

,

r '

.. x _
r

. , , ,

two houses of parliament) the matter is settled by a

decision of the privy council. No issue of this character, strange to

say, has arisen during the past forty-five years. Let it be repeated,

however, that neither the regular courts nor the administrative courts

nor the privy council can declare any imperial law to be unconstitu-

tional. They can interpret, but they cannot invalidate. This re-

striction upon the power of the courts, however, does not apply to the

ordinances and decrees which are issued by the ministers or by their

subordinates to carry out the provisions of the imperial laws. If an

ordinance is at variance with either the constitution or the laws, it

may be held invalid.

THE EMPEROR AND HIS ADVISERS

Japan is a hereditary empire with the succession vested in the

Yamato dynasty. It goes to male descendants of this line, according
to the principle of primogeniture. No provision is

EMPEROR made for female succession to the throne. But the de-

tailed rules relating to the succession are not embodied

in the constitution, which merely provides that the empire shall be

reigned over and governed "by a line of emperors unbroken for ages

eternal." l
They are set forth in a separate document which was

promulgated in 1889 as the Imperial House Law. This law cannot

be altered by parliament. The presentJapanese emperor is Hirohito,

grandson-of the emperor Meiji who was restored to power in 1868.

In an earlier chapter of this book it was pointed out that the British

philosophy of government makes a distinction between the powers of

the kiilg and the powers of the crown. The same is true

THEORIES in Japan but to a lesser degree. The emperor reigns
AS TO THE kut does not rule. There has been much controversyNATURE OP ..... . ,

THE EM- among Japanese constitutional jurists as to whether
PEROR'S

tjie emperor is theoretically an absolute monarch, and

hence whether he could, if he so chose, revoke the con-

1 The "unbroken" line of male descendants is sometimes maintained in Japan
by the process of adoption. If a father has no sons he may (and usually does)
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stitution and abolish the Japanese parliament. But these legal dia-

lectics need hardly concern the student of political actualities. And
the actualities of the situation are that short of a revolution or coup

tfttat the Japanese emperor could not resume the powers which he

possessed prior to 1889. His position is that of a limited monarch,
with limitations which are none the less effective by reason of the fact

that they were originally self-imposed.

On the other hand the personal political discretion of the Japanese

emperor is considerably greater than are the prerogatives of the

British king. This is because the imperial advisers in ^ PRE-

Japan, unlike the royal advisers in Great Britain, do ROOATIVES

not constitute a single group. In the British system of ^^QN^OR
government all official advice that is tendered to the THEIR

throne must come from the ministry; in Japan it comes

from several advising agencies. First, there is a ministry or cabinet,

with a prime minister at its head, and on most questions of public

policy the advice of this body must be followed. But in the second

place there is the agency known as the
"
supreme command," a

group of military and naval authorities, and the advice of this group
is followed in matters relating to the national defense. Third, there is

the privy council, a body quite distinct from the cabinet, which has

. various functions of an advisory nature in relation to the throne.

Fourth, the emperor has an extra-constitutional source of advice in

emergencies from the genro, as will be presently explained, and,

finally, there is an imperial household ministry, a small group of

v palace officials who are the emperor's confidants and as such have a

considerable influence upon his political views. Deriving advice

from this variety of sources the Japanese emperor is able to exercise

(in outward appearance at least) a much greater degree of personal

discretion than is permitted to the British king.

The Japanese constitution, like the American, makes no provision

for a cabinet. But it does provide for individual ministers. Likewise

it declares that these ministers "shall give their advice

to the emperor and be responsible for it." All laws, CABINET

ordinances, and other imperial actions so far as they

relate to "affairs of state" require the countersignature of a minister.

There is a prime minister and twelve other ministers who together

adopt a nephew or other near male relative, who is then regarded as his own son

for the purpose of perpetuating the family name. This process of adoption,

however, is forbidden to the ruling dynasty by the Imperial House Law.
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form the Japanese cabinet; they meet once a week or oftener; their

discussions are secret, and they present an outward alignment of

cabinet solidarity as in England. The twelve portfolios in the Japa-
nese cabinet (one or more of which may be assumed by the prime

minister) are foreign affairs, home affairs, overseas affairs, finance,

war, navy, justice, agriculture, commerce, communications, rail-

ways, and education. Members of the cabinet do not need to have

seats in either house of parliament as in Great Britain; on the other

hand they are not debarred from being members of the legislative

body as in the United States.

The Japanese constitution likewise makes no mention of ministerial

responsibility other than that the ministers shall be responsible for

advice which they give to the emperor. But respon-

sible to whom? To the emperor or to parliament?
BILITY: ITS There are those who believe that the framers of the

constitution were intentionally ambiguous ofi this

point. But as a matter of practice the cabinet has

recognized a considerable degree of responsibility to the representa-

tives of the Japanese people in parliament, although this responsi-

bility has not yet become so clear and direct as it has grown to be in

Great Britain. An adverse vote in the Japanese House of Represent-
atives does not necessarily mean the resignation of the ministry or a

new election. On the other hand no ministry can function in Japan
if it has to face, day in and day out, a hostile majority in the House.

One might, perhaps, Express the matter in this way: The Japanese

ministry is responsible to the lower chamber of parliament in that the

business of government cannot be carried on for any considerable

length of time without a general measure of parliamentary coopera-

tion; but it is not required to obtain parliamentary endorsement for

every action of the government. And this must inevitably be the

situation so long as the ministry is not the sole agency from which the

emperor receives and accepts advice. 1

Mention has already been made of the fact that on questions relat-

ing to the national defense and warlike operations the emperor is not

THE advised by his cabinet but by a group of military and
"SUPREME . naval agencies which includes the minister of war and

the minister of the navy together with the chiefs of the

general army and naval staffs. The minister ofwar is always an army
1 In 1937 provision was made for the calling of an advisory ministerial coun-

cil, with an enlarged membership, to consider important problems and policies.
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officer of high rank, and the minister of the navy a nigh ranking offi-

cer in that branch of the service. No civilian has ever been regularly

appointed to either post. And the two ministers just named are ex-

pected to function in a dual capacity. As regular members of the

cabinet they take part in all its deliberations, even on purely civil

matters, and help formulate the advice which is communicated to the

ejnperor on behalf of the cabinet by the prime minister. But they

also serve as members of the supreme command and in this capacity

they tender advice to the emperor quite independently of the other

ministers and indeed without the necessity of consulting them. This

dualism, of course, leads to all sorts of trouble because the exact line

of demarcation between the cabinet's jurisdiction and that of the su-

preme command is difficult to draw. An increase in armaments, for

example, may be advised by the supreme command, but such an in-

crease requires money and it is the cabinet's responsibility to get this

money voted by parliament. Thus it may be placed in the position of

having to urge expenditures which it does not approve.
The military and naval authorities inJapan have a means whereby

they can virtually compel any cabinet to meet their wishes or go out

of office. No prime minister can form or maintain a ^^y ^
cabinet without a minister of war and a minister of the re POWER-

navy. These, as has been pointed out, must be high-
FUL "

ranking officers in their respective branches of the service. But no

such officer will accept or retain a post in any cabinet if it pursues a

policy which is regarded by the army and navy chiefs as detrimental

to the interests of the national defense. Accordingly a new prime
minister must reach some understanding with the military and naval

leaders before he can get his cabinet constituted, and he must con-

tinue to satisfy them in a general way, otherwise he will have two

resignations with no one available to fill the vacancies.

This lack in complete subordination of the armed forces to the

civil authorities is a feature which distinguishes the Japanese govern-
mental system from the British, French, and American SOME

indeed from virtually all other governments whether RESULTS

democratic or dictatorial. It has far-reaching implica-
OF rr*

tions, especially upon the conduct of foreign affairs. Movements of

troops and war vessels are ordered by the supreme command in the

name of the emperor without the necessity of obtaining approval
from the minister of foreign affairs or even consulting him. Yet such

movements may greatly hamper the foreign office in its negotiations.
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Repeatedly, indeed, the world has seen the Japanese foreign office

giving assurances of peaceful intent while the army and navy of

Japan were acting in complete disregard of them. 1 Such a situation

can hardly endure forever. It must ultimately be resolved by giving

a clear primacy to one side or the other, to the cabinet or to the

supreme command.

By reason of a similarity in names the privy council of Japan is

often assumed to be a replica of the historic English body. And it is

THE true that so far as their membership goes the two are

PRIVY somewhat alike. But the Japanese privy council is

COUNCIL.
smaller in size and larger in powers. Members of the

cabinet are ex officio members of this privy council during their ten-

ure of office. Other members are appointed for life by the emperor on

advice of the prime minister, who also nominates the president of the

council. Most of the appointees are persons who have rendered

notable service to the empire diplomats, statesmen, generals, ad-

mirals, judges, and men of distinction in the domain of scholarship.

The council's meetings are not public although minutes of the pro-

ceedings are kept.

As respects their powers and functions, however, the Japanese and

British privy councils are entirely dissimilar. The powers of the Brit-

ish privy council are almost wholly exercised by the

JKJWERS cabinet, which is an offshoot from the council. The

powers of the privy council in Japan, according to

constitutional theory, are merely consultative: it advises the emperor
when he asks its advice and on no other occasion. But in fact it does

a good deal more than this. Questions relating to the interpretation

of the constitution or the organic laws are referred to it for decision

and its rulings are accepted. It passes upon treaties and certain im-

perial ordinances. Measures which the cabinet has recommended to

the emperor are frequently submitted to the privy council and the

council sometimes advises that these measures be sent back to the

cabinet for amendment. The privy council is not responsible to

parliament.
Another participant in the giving of advice to the throne is the

genro or group of elder statesmen. No provision was made for such a

group in the constitution. Originally the elder statesmen were a few

l That is why President Roosevelt, in December, 1937, requested that a

protest which the United States sent to the Japanese foreign office should be

communicated directly to the emperor.
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able and experienced men who, beginning about 1900, assumed the

duty of advising the emperor whenever an emergency
arose such as the resignation of one cabinet and ^NRO>
the formation of another, . a proposed declaration of

war, or the negotiation of important treaties. At the outset the group
included some six or seven members. But as these original members

died their places were not filled, and today there is only one left

(Prince Saionji). Although over eighty years of age this sole survivor

is always summoned for consultation by the emperor when a new

prime minister is to be chosen or whenever any other official action of

great importance is to be taken. It is assumed that when Prince

Saionji dies the institution will come to an end; but a few years ago,

in the course of a ministerial crisis, the emperor called together a

group of former prime ministers for consultation. This action has

been taken in some quarters to mean that the practice of seeking con-

fidential advice at times from a small, extra-legal group of elder

statesmen may prove to be a permanent feature of Japanese gov-
ernment.

Under the general direction of the ministers the work of public ad-

ministration in Japan is carried on by the civil service. There has

been a civil service system inJapan since 1885 almost

as long as in the United States. 1 All administrative

positions except the very highest are now filled under

civil service rules. Competitive examinations are largely used, but

other evidences of qualification may be substituted in exceptional

cases. In the case of examinations for the higher posts the method

of rating the candidates is left to the committee in charge, but no

means are certified to fill specific vacancies. The entire list of suc-

cessful candidates is given to the appointing authorities and the

choice of anyone on the list is at their discretion. This differs from the

usual American practice, which is to submit the three highest names

and to require that one of these be selected.

Promotions in the Japanese civil service are not made in accord-

ance with any regular system of personal ratings although certain

efficiency records are kept and utilized. Seniority PROMOTIONS
counts for a great deal in Japan, both inside and out- AND DIS-

side the government service. Political influence is by
MISSALS>

1 See the materials relating to "The Japanese Civil Service" by S. T. Ta~
keuchi in Leonard D. White, editor, The Civil Service in the Modern State (Chicago,

1930), pp. 513-563.
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no means a negligible factor in connection with appointments and

promotions but it is not the controlling one, as so often happens in the

United States. Nor are numerous dismissals ordered when a new ad-

ministration comes into power. There are securities against compul-

sory separation from the service. Public employees in Japan look

upon the government service as a career; they are reasonably well

paid as Japanese salaries go, and are entitled to a pension on retire-

ment. With certain exceptions they are permitted to organize but

their organizations must not affiliate with any union of workers in

private employment.

THE JAPANESE PARLIAMENT

The imperial Japanese parliament is composed of two chambers,

a House of Peers and a House of Representatives. Both meet for

annual sessions in a palatial structure which has re-

cently been built in the center of Tokyo at a cost of

over eight million dollars. The Japanese House of

Peers is not the product of a historical evolution like the British House

of Lords. Nor is it, like the latter body, almost wholly composed of

members who have inherited their seats. On the contrary about half

its members are not peers at all, that is, they do not belong to a he-

reditary caste. The members of this half are appointed or elected,

either for life or for a term of years.

The hereditary element in the House of Peers includes all members
of the imperial family over twenty-one years of age, likewise all

princes and marquises over thirty.
1
Counts, viscounts,

and barons are not, as such, entitled to seats, but have

the right to choose a designated number from their

own ranks for terms of seven years. There are about 200 members of

the nobility in the House. In addition to these peers by birth the

heavier taxpayers elect, in each prefecture, one or twe representa-

tives who are thereupon appointed to the House of Peers by the em-

peror for seven-year terms. Likewise the Imperial Academy ofJapan
(a body consisting of the empire's most notable savants) is entitled to

be represented by four of its members to serve for a similar term.

Finally, there is a large group (about 125) made up of persons ap-

pointed for life by the emperor on the recommendation of the prime

1 The rank of "prince" in Japan is not confined to members of the imperial

Family. It may be conferred (like that of "duke" in England) upon persons out-

ride the court circle.
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minister because of their meritorious services to the public welfare.

These constitute the most active and the most influential members of

theJapanese upper chamber. Most of them are men who have served

in public office or who have had a large amount of administrative

experience in business enterprises.
'

The organization of the House of Peers is not fixed by the constitu-

tion but by an imperial ordinance which accompanied the constitu-

tion. It cannot be changed except with the consent of

the House itself. The powers of the House of Peers are IZATION

substantially the same as those of the House of Repre-
AND

7
. . . .

r POWERS.
sentatives except that appropriations must originate

in the lower House. But unlike the British House of Lords, which

cannot amend or reject money bills, theJapanese House of Peers may
deal as it pleases with such measures. In this respect its authority is

similar to that of the United States Senate. But it does not have the

power to try impeachments a function which belongs to the upper
chamber in both the United States and Great Britain.

The House of Peers exercises a much larger influence upon public

policy in Japan than does its prototype in Great Britain. This is be-

cause it has not been stripped of important powers, as

the latter was by the Parliament Act of 1911. On the
'

other hand the Japanese upper chamber does not play

the highly important part which has been assumed by the Senate in

the American system of government. There are three reasons for this,

first, because it has no important special powers; second, because it is

not an elective body and cannot regularly stand up against the will of

the lower chamber which is elective; and, third, because the cabinet

(although theoretically responsible to neither of the Japanese cham-

bers) has in practice quite naturally shown itself more deferential to

the elective one. One might say, perhaps, that the Japanese House of

Peers occupies a place somewhat similar to that of the Senate in the

French Republic, although these two bodies are quite differently

constituted.

The House of Representatives in Japan is composed of about 450

members elected by the people. The country is divided into con-

stituencies, each of which elects from three to five rep- THE HOUSE
resentatives by secret ballot. The suffrage includes OP REPRE-

all male Japanese citizens twenty-five years of age and
SENTATIVES-

over; but candidates for election must have attained the age of thirty

years. Members of the nobility and persons in active military service
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arc not permitted to vote or to become candidates at elections for the

House of Representatives. Women have not yet been enfranchised in

Japan. Some years ago a measure giving them the right to vote in

local elections passed the lower House but failed to find favor in the

House of Peers.

There are no primaries or party conventions for the nomination of

candidates inJapan. Any eligible person may announce his own can-

didature for the Japanese House of Representatives by

news
1*"

filing a notice and depositing a designated sum in cash

or government bonds as a guarantee that his hopes of

election have some real basis. The amount required is 2,000 yen, or

about $700 at present rates of exchange. The deposit is forfeited if

the candidate fails to receive at least one tenth of the polled votes

which might have been cast for him. This, of course, is an arrange-

ment which closely parallels the British system of candidacy for elec-

tion to the House of Commons. 1

As a matter of practice, however, each political party in Japan

puts forward its regular candidates, selected by the party leaders,

and provides the deposit whenever the candidate is not
ELECTIONS. .

able or willing to do it for himself. Independent candi-

dates have little chance of being elected. Those who obtain the

highest pluralities are elected; a clear majority is never required.

There is no regular system of proportional representation, although
the practice of electing three or more representatives from each con-

stituency gives the minority parties a chance. This is because the

voter must designate his choice for a single candidate only, when
there are three, four, or five to be elected. Those who are elected

hold office for a four-year term unless the House is sooner dissolved,

which sometimes happens. While the election is by secret ballot no

printed ballots are provided. At the polling booth the voter is given
a blank sheet of paper upon which he writes the name of a single

candidate. He may write it in Japanese, Chinese, or Korean char-

acters, or in letters of the Roman alphabet such as we use in English.

The supervision of the polls, as in France, is entrusted to the mayors
and other executive officers of local government, not to specially

appointed polling officials as in America.

Japanese campaign methods are much more restrained than are

those now in vogue in English-speaking countries. Campaign ex-

penses are rigidly limited by law and all legitimate expenditures must
1 See above, p. 175.
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be made through regularly appointed campaign managers. There is,

however, a general belief that in recent election cam-

paigns the rival political parties have spent more money
than the law allows. In addition to the limitation

upon legitimate expenditures the Japanese election laws forbid the

use of the radio for campaign speeches, the canvassing of voters

either in person or by telephone, or the holding of parades and street

rallies. Even the campaign posters are restricted to a certain size.

But speechmaking by the candidate and his friends is freely permit-

ted and campaign literature may be sent to voters through the mails

on payment of the regular postage. Great quantities of it are dis-

tributed during the days preceding the election.

It is an axiom of Japanese politics that the party in power al-

ways wins the election. This proposition, as a matter of fact,

does not always prove true, nevertheless the govern-
, . , . , . , , . GOVERN-

ment manages the entire election machinery and this MENT

gives it a great advantage. The local government sys-
CONTROL op

tern of Japan, as will be explained later, is such that

the cabinet can exercise complete control over it and the local

officers conduct the elections. The minister for home affairs, who in

this way serves as head of the entire electoral system, is sometimes

generalissimo or chief strategist for the government party as well.

The incentive to unfairness which is involved in this relationship

must be tolerably self-evident. Yet Americans should not be amazed

at it, for they have seen, in recent years, the national government's
chief dispenser of patronage serving also as the national chairman of

the party in power.
Procedure in the Japanese House of Representatives is much like

that of the British House of Commons. There is a speaker, or presid-

ing officer, chosen by the House, and he strives to keep
aloof from all party entanglements. There are stand-

ing committees, the members of which are selected by

party caucuses, as in the United States, and subsequently ratified by
the House. As the standing committees are few (only four or five in

number) the practice of appointing special committees has become

common. Each committee elects its own chairman. The Anglo-
American device of sitting as a Committee of the Whole is also quite

freely used. Bills may be introduced by the government or by a pri-

vate member, but in the latter case at least twenty members must

join in sponsoring the measure. All government bills are referred to
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a committee, but the committee hearings are not public. No testi-

mony is taken by the committees, which merely discuss the measure

with members of the government or members of the House. Bills in-

troduced by private members go sometimes to a standing committee

and sometimes directly to the Committee of the Whole. The Japa-
nese have adopted the Anglo-American rule that every bill must be

given three readings, but the first and third readings are for the most

part perfunctory. The closure can be used, as at Westminster, to

shorten debate and prevent obstruction. Votes are taken by asking

the members to rise and be counted. In case of doubt the members

file past a box and drop white or black balls into it, the former in-

dicating Tea and the latter Nay. In fact the Japanese have copied

their procedure from the Mother of Parliaments with scrupulous

fidelity.

But there is one important feature in which they have not followed

the usages of the British House of Commons. In that body no pro-

PROPOSALS posal to spend money can be considered unless it is first

TO SPEND approved by a member of the cabinet. 1 But any thirty
MONEY*

members can propose an appropriation in the Japa-
nese lower House, although its chances of adoption are not large if the

ministers are opposed. Certain categories of items in the Japanese

budget, moreover, cannot be either raised or lowered by parliament
unless the cabinet agrees. Among these are the imperial civil list and

house expenditures, the salaries of officials which have been estab-

lished by law, and "such expenditures as relate to the legal obliga-

tions of the government." Rather curiously, the budget in Japan
does not have the status of a law, as in most other countries. It is

merely a parliamentary approval of the government's authorization

to spend. And if the Japanese parliament fails to pass a budget the

government may go ahead and expend the amounts which were pro-

vided in the budget of the preceding year.
2

All important measures, in Japan as in Great Britain, are intro-

duced by the government. The government may be questioned at

any time and on any subject, but the replies to such questions are

not followed by votes of confidence as under the interpellation

procedure in the French Chamber of Deputies. Bills introduced

1 See above, p. 252.
2 As a matter of fact it has devised ways of spending larger sums than were

provided in the budget of the preceding year. For an explanation of this see

H. S. Quigley, Japanese Government and Politics (New York, 1932), pp. 191-192.
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by private members, no matter what they relate to, have about

one chance in ten of materializing into law as the sta- OOVERN-
tistics show. In the case of government bills this ratio MENT MEAS-

is almost exactly reversed. Before it can become law p^A^
D

a bill must be enacted in identically similar form by MEMBERS'

both houses and if neither is willing to recede from its
BILLS "

amendments a committee of conference attempts to reconcile the

disagreement.

Japanese laws are passed in general terms, leaving the details to be

supplied by imperial ordinances which are framed by the ministry.

When parliament is not in session the ministry may ORDI-

cause ordinances to be issued on urgent matters even NANCES.

outside the provisions of the laws. But such ordinances cease to have

validity unless they are ratified by both houses of parliament at their

next session. A great deal of legislation in Japan is by ordinance,

regular or emergency.

JAPANESE POLITICAL PARTIES

The experience of Japan supports the dictum of Lord Bryce that

political parties are inevitable and that no system of truly representa-

tive government can be carried on without them. The
establishment of parliamentary government in Japan Hm-oRY
was quickly followed by the emergence of nearly a

dozen political parties. These presently coalesced into four or five, of

which the Liberals and Progressives were the most influential. Dur-

ing these years the members of the cabinet tried to hold themselves

aloof from party affiliations. It was their belief that while parties

might have their place in parliament they should not be permitted to

influence the executive branch of the government because the latter

was supposed to act in the interests of the whole people, impartially.

Ministerial independence, nbt ministerial responsibility, was given
the emphasis. But in the course of time the prime ministers found it

essential to recognize the party organizations in making up their cab-

inets, for otherwise their relations with parliament were likely to be

troublesome. This recognition was rather spasmodic, however, be-

cause no single party was strong enough to control a majority in the

House of Representatives. Or, if one of the parties secured a majority
at the elections, it usually developed internal dissensions when its

leaders were placed in ministerial office.

The history of Japanese politics during the past forty years, there-
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fore, is the chronicle of a long-continued struggle, not yet ended, foe-

TWO DI-
tween two divergent philosophies of parliamentary

VERGENT PHI*, government. On the one hand there are those who

OF^ARTV argue that since the emperor is aloof from all party
GOVERN- affiliations his advisers should be in a like situation. In
MENT '

other words they contend that the ministers should not

be chosen from among the leaders of the dominant party group, as in

Great Britain, but should be selected without reference to party,

which means that they should be chosen, for the most part, from out-

side the membership of parliament altogether. On the other hand

the party leaders have consistently maintained that the will of the

people at the polls cannot be carried into effect unless their action is

regarded as a mandate in the formation of a ministry. From time to

time it has seemed as if the principle of partisan responsibility was ob-

taining a secure foothold in Japan, but the national tradition is

against it and the issue is not yet settled.

Meanwhile two strong party organizations have evolved from the

kaleidoscopic shiftings of the past four decades. There are minor

PRESENT- groups as well, but they are not at present of much
DAY political consequence. The two strong parties are
PARTIES. known as the Seiyukai and the Minseito. Not by literal

i. THE
^

translation but by their general programs they may be
SEIYUKAI.

designated as the Imperial and Democratic parties re-

spectively, although both profess their adherence to democratic

principles. The Seiyukai is the party of Japanese expansion. Its

strength at the polls is derived from various sources, but it is espe-

cially strong among the larger landowners. It has supported the

government's expansionist enterprises in Manchukuo and Northern

China. Measures for the development of foreign trade, by the under-

selling of Japan's competitors, have also had this party's support.

With respect to internal affairs the Seiyukai is more conservative than

its chief rival. Its party funds have been supplied, to a considerable

extent, by the giant Japanese financial and business aggregation
known as the Mitsui.

As for the Minseito it is the party of curtailed expansion, balanced

budgets, the maintenance of the gold standard, financial retrench-

ment, national economic planning, and political re-

"MINSEITO " form. Its program includes a demand for woman suf-

frage and for proportional representation. The

strength of this party likewise comes from a variety of sources but it is
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especially strong among the lesser industrialists ofJapan. For finan-

cial support its affiliation is with the other grfeat aggregation of bank-

ing and business interests known as the Mitsubishi. Thus we have a

phenomenon which is not uncommon in the politics of western coun-

tries, namely, that of great financial and business interests battling

each other behind a smoke screen of political parties.

In addition to this pair of outstanding bourgeois party organiza-

tions there have been several proletarian party groups in Japan.
There is a Labor party with a program which includes

3 THE
trade union recognition and collective bargaining, but PROLETARIAN

it has not been politically active during the past few

years. There is also a Socialist Popular party. Some years ago
there was a Communist party in Japan but it has been virtually

extinguished by rigorous governmental persecution. This does not

mean that there are no longer any groups of communist leaning?

in Japan; there is reason to believe that there are many such,

especially among the younger voters, but they are not articulate just-

now. At recent elections the Minseito and the various proletarian

groups have shown increased strength at the polls.
1 This has greatly

disturbed the strongly nationalist elements in Japan, to which the

proletarian groups are opposed, and has led the former to conduct a

campaign of denunciation against political parties in general. They
have been branded as a corrupting importation from the effete politi-

cal systems of the Western World. This may be a prelude to the

attempted shifting of the government to a fascist or semi-fascist

basis.

The Japanese army can hardly be called a political party, but to a

considerable extent it functions as one, making its influence felt in

the determination of all governmental policies. Mem-
_

,
. ,f . .

' THE ARMY
bers of the supreme command are political as well as AS A

military tacticians, and the army maintains a loyalty

to its higher officers which goes beyond the require-

ments of military discipline. The Japanese army comes from the

people; its junior officers and the men in its ranks are drawn from the

sons of shopkeepers, artisans, and small farmers. They reflect the

opinions of the social environment from which they come. There are

reasons for believing that there is a strong proletarian sentiment in the

Japanese army, an undercurrent of feeling adverse to the big finan-
\

1 At the election of 1936 the Minseito gained 205 seats, the Seiyukai 175, and
the Socialist Popular party 1 5 seats in the House of Representatives.
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cial interests, and an impatience with the seemingly futile manoeu-

verings of the regular parliamentary groups. When a portion of the

Tokyo garrison, under the leadership of its younger officers, mu-
tinied a few years ago and killed several members of the government,
the incident gave the civilian political leaders something to think

about. What the army wants is a very important factor in Japanese

politics. The dangers involved in such a situation do not have to be

dilated upon. Americans have often seen them exemplified in the

republics south of their own borders. For nowhere else has military

dictatorship in politics found more fertile soil than in the long stretch

from the Rio Grande to Gape Horn.

The organization of the major Japanese political parties is fash-

ioned generally upon the English model. There is an annual con-

PARTY ference or convention of party delegates. This body
ORGANIZA- prepares or revises the party's program and elects its
TION *

president or leader. As a matter of practice these func-

tions are performed in advance of the meeting by a few seasoned

elder politicians in the party, and the conference merely ratifies their

actions. Between conferences the affairs of the party are managed
from national party headquarters which each maintains for itself in

Tokyo with a staff of paid officers. Party organization is carried

down into the prefectures, with an annual party convention or con-

ference in each of these divisions, and a president or leader for the

party in each of them. Within the prefectures there are local organ-
izations for all the cities as well as for most of the towns and villages.

Each organization raises and spends its own funds, the national head-

quarters contributing little or nothing to the local units of the

party.

THE JUDICIAL SYSTEM

The legal system ofJapan has been heavily influenced by the Na-

poleonic and German codes. It is replete with features somewhat

JAPANESE hastily drawn from the jurisprudence of these Euro-

JURISPRU- pean compilations. After the establishment of the new
DENCE.

r6gime in 1868 a beginning was made towards the re-

modelling of the legal system, but the work was not completed until

1908 when several codes were promulgated, codes of constitutional

law, criminal law, commercial law, and codes of civil and criminal

procedure. All were cast in the mould of Continental European juris-

prudence which traces its descent from the Corpus Juris of imperial
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Rome. Relatively few features of indigenous Japanese law now
survive. 1

,

According to the Japanese constitution the judicial power belongs

to the emperor but must be exercised by him through "independent
courts of law." These regular law courts, as they have THE
been established, are of four gradations. First there are REGULAR

local courts which deal with minor offenses and with
COURTS'

civil controversies where the amount at issue is small. Each local

court has a single judge. Above these are district courts with 'more

extended jurisdiction. Seven courts of appeal from these district

courts are located in various parts of the country, and, finally, there

is a court of cassation or supreme court which sits at Tokyo in nine

sections of five judges each. Provision for trial by jury is made in the

district courts only and even there the jury system is not widely used.

The judges of all the Japanese courts are appointed for life, but

must retire when they reach an age limit which is fixed by law. Ap-

pointments are made on the recommendation of the

minister of justice. Prosecuting attorneys, or procura-

tors are attached to each of the higher courts; they are

also appointive and have life tenure. The procedure in criminal

cases is quite different from that to which we have grown accustomed

in the United States. There is no grand jury. A complaint is filed

and the procurator then decides whether to hold the accused for

trial. Or, if the offense is a serious one, a preliminary hearing is held

by one of the judges of the district court. These hearings are not pub-
lic and the accused is not permitted to be accompanied by counsel.

Nor is there any writ of habeas corpus to get him out of custody when
the hearings are prolonged. If the accused is held for trial as the re-

sult of the preliminary hearing the trial is ordinarily public, but it can

be held behind closed doors if the presiding judge so determines. The

procedure is much like that followed in France: the procurator makes

an opening statement, the accused is then examined, and the various

witnesses follow. The presiding judge asks the questions and the

counsel for the accused must do his cross-examining through the

judge which means that he does very little of it. Witnesses are al-

lowed the utmost latitude in testifying, for there are very few rules of

evidence.

The trial jury in Japan is made up of twelve male citizens, selected

1 For a full account see the article on "Japanese Law" in the Encyclopaedia of
the Social Sciences, Vol. IX, pp. 254-257.
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from a panel, with both sides allowed the privilege of challenging,

But the jury is not selected in open court. The presid-

m% Juc*ge>
d^ procurator, and the counsel for the ac-

cused do the selecting before the trial begins. And the

verdict is determined by a majority; there is no requirement that the

jurors shall be unanimous. Nor are the judges bound to follow the

jury's verdict, although they usually do unless the vote is a tie. They

may order a new jury chosen, and the trial held over again, if they

are dissatisfied with the verdict. The accused may waive his right to

a jury trial except in the most serious cases, and most defendants do

so, preferring to be tried by the judges alone. It should be remem-

bered, however, that thejury system has been operating inJapan for a

very short time only since 1928 and the people have not yet be-

come used to it.

As in the countries of Continental Europe a distinction is made in

Japan between ordinary and administrative law, between ordinary

ADMINIS- anc* administrative courts. But Japan has one admin-

TRATIVE istrative court only. Jurisdiction, in cases involving
COURTS.

administrative law, is exercised by this court of ad-

ministrative litigation, as it is called. Its judges are appointed for life

on recommendation of the prime minister. The competence of the

court extends to all matters in which the chief issue is the validity of

some administrative act. More particularly it deals with contro-

versies between individuals and the governmental authorities con-

cerning taxes, licenses, abuses of power on the part of public officers,

boundaries between public and private lands, and so forth. It does

not have anything to do with criminal accusations against public

officials; these are tried in the ordinary courts.

When a dispute arises inJapan as to whether a case should be tried

in the ^administrative court or in the ordinary courts, who settles it?

CONFLICT* *n France, it will be recalled, there is a special court of

OF JURIS- conflicts endowed with this power. Some years ago it

DICTION.
was provided that there should be set up in Japan a

"court of competence dispute" to deal with such questions, but this

court has not yet been established. In the meantime the privy coun-

cil is supposed to take the responsibility for settling jurisdictional dis-

putes between the court of cassation and the court of administrative

litigation, but it has established no regular procedure for doing so.

Fortunately there has been little or no occasion for calling upon its

services.
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LOCAL GOVERNMENT

For purposes of local government Japan is divided into forty-six

prefectures and the territory of Hokkaido. Each has a prefect (or

local governor) as in France. This official is appointed PREFEGTS

on recommendation of the minister for home affairs AND PRE-

(who is entrusted with the supervision of local govern-
FEGTURES -

ment in Japan), and a prefect's appointment is political in that he

usually goes out of office when a new minister comes in. The Japa-
nese prefect, like the French, occupies a dual position. On the one

hand, and primarily, he is the administrative and political agent of

the central authorities. As such he carries out the minister's instruc-

tions and incidentally tries to promote the political strength of

the party in power. The prefectures are the main centers through
which the powers of the imperial government are radiated. Being in

charge of the police, and responsible for the enforcement of the laws,

the prefects are the agents upon whom the imperial government

depends for the maintenance of order. But the prefect is also the

executive head of his own little province. In this work he is assisted

by three or more chief administrative assistants who are appointed

by the minister for home affairs and by a large subordinate staff,

the members of which are chosen by the prefect under civil service

regulations.

In each prefecture there is a legislative body, made up of two

branches. M&re accurately it is a single body which delegates part of

its functions to a smaller group chosen from within its y^
own ranks. The larger body is known as the prefec- PREFEC-

toral assembly, the smaller one as the council of the ^^^LY

prefecture. Members of the assembly are elected by AND

the people on a manhood suffrage basis. The assembly
COUNGIL -

meets once a year for a session which lasts almost four weeks. All

important matters relating to the local budget, taxation, public

works, and so forth must be submitted to it by the prefect, but he is

not obliged to follow its advice. If the prefect, with the approval of

the home minister, makes up his mind to disregard a vote of the as-

sembly there is nothing to prevent his doing so. >n the other hand
there is much to be gained by working in harmony with this repre-

sentative body and the prefect is usually shrewd enough to realize

that fact. The assembly selects from within its own membership a

small council (usually of ten members) to serve during the interval
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between its own annual sessions. The prefect is ex officio chairman

of this body and while'he submits many matters to it for approval he

is not bound to abide by its decisions. In brief the government of a

Japanese prefecture is very much like that of a French department,
but with two differences: (1) the central authorities in Japan have a

larger measure of control, and (2) the elected representatives of the

people have less power in relation to the prefect.

Within the Japanese prefectures there are cities, towns, and vil-

lages. All have substantially the same general framework of local

government and the.same general powers, although the

larger cities have some additional privileges. Tokyo,
MENT: the capital, is under a somewhat special regime. Each

THE MAYOR municipality has a mayor who is not elected by popu-
lar vote but is chosen by the municipal assembly. One

or more adjoints or deputy mayors are similarly selected to assist him
in his work. The assembly does not usually make these selections

from within its own ranks but chooses men who have had administra-

tive experience. The mayor or his deputies appoint the subordinate

officers of municipal administration and there are no civil service re-

strictions upon their freedom of choice. Consequently the spoils sys-

tem is about as deeply lodged in Japanese cities as in American. Like

the prefect, who is his immediate superior, the mayor acts in a dual

capacity. He is the municipal agent of the imperial authorities; he is

also the executive head of his own municipality and as such must

work in harmony with the assembly.

Members of the municipal assembly are elected by manhood suf-

frage for four-year terfns. This assembly is the legislative organ of the

THE municipality and its approval is required for the valid-

MUNICIPAL ity of the municipal budget as well as in all matters re-
ASSEMBLY.

lating to local taxation, borrowing, public works, public

health, poor relief, and public utilities. Within this field the mayor
cannot act alone; he must have the assembly's approval. The latter

is, therefore, a good deal more than an advisory body. But the as-

sembly has nothing to do with local police administration, fire pro-

tection, or franchises to public utility concerns. These functions are

reserved to the higher authorities. The latter, moreover, may veto

any action taken by the mayor and the assembly within their own
field of jurisdiction. They may, as in France, dismiss a mayor and

dissolve a municipal assembly. To serve while it is not in session the

assembly selects from its own membership a committee or council
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which the mayor calls together at frequent intervals in executive

session. In the smaller municipalities no council is set up, and in the

smaller villages the assembly is sometimes replaced by a general

meeting of all the villagers.

All in all, what has been said about local government in France

can be reiterated with reference to Japan. Centralization is its es-

sence, centralization raised to the n th
power. All au-

. . , ,,t, A HIGHLY
thority converges inward and upward; the whole sys- CENTRAL-

tem can be charted in the form of a perfect pyramid.
EED
SYSTEM.

The result, in both countries, tends toward apoplexy
at the center and paralysis at the extremities. A shrewd and far-

seeing French student of democracy, Alexis de Tocqueville, once re-

marked that "local institutions constitute the strength of free na-

tions" and concludes that even though a nation may have the forms

of free government in its national framework it cannot have "the

spirit of liberty" unless its municipal institutions are reasonably free

from centralized control. There has been a movement in Japan for

elective prefects as a first step towards popular responsibility in local

government, but it has not made much headway.

THE OVERSEAS EMPIRE

The overseas empire ofJapan includes Formosa, Korea, and the

southern half of Saghalien. In addition there is a leased territory on

the mainland (Kwantung), and Manchukuo is virtu-

ually a Japanese protectorate. Japan, moreover, holds

the mandate for various islands which belonged to pre- DEPEND-

war Germany. Formosa has an appointive governor-
ENGXES -

general with various directors of administrative FORMOSA.

bureaus and services.* All are Japanese. There is a KOREAi
council made of officials and laymen, some of whom
are Formosans, but it has merely consultative functions. Korea

has a similar government but more elaborate in its arrangement
of departments, bureaus, and other administrative services. There

is a large advisory council, made up chiefly of Koreans who are

appointed on nomination of the governor-general. The latter, by
the way, is always a Japanese army or naval officer of high rank. He
is virtually supreme in all matters of Korean administration, sub-

ject only to instructions from Tokyo. This responsibility is to the

Japanese prime minister rather than to the minister for overseas

affairs.
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Japanese Saghalien is virtually administered as a prefecture, but

its prefect or governor has wider powers than those given to his col-

OTHER leagues in Japan proper. While the province of Kwan-
TERRI- tung technically belongs to China it is "leased" to
TORIES.

Japan and the Japanese administer it. The Japanese
ambassador to Manchukuo is governor of Kwantung and com-

mander of the Kwantung army. As for Manchukuo it has its own

emperor and government is carried on in his name, but all his chief

advisers are Japanese. The mandated islands are governed through
the director and staff of a bureau which is located on one of them,

with branches on some of the others.

Japan has been pouring money into all her overseas possessions.

Her policy has been to develop the economic resources of these terri-

tories before granting them any measure of sclf-gov-

LONIAL ernment. It is believed by Japanese statesmen of all

SELF-GOV-
political parties that in none of the overseas depend-

ERNMENT. . . , . , ^ T . .

encies is the time nearly ripe for home rule. Nor is it

likely to be until economic prosperity has been established, educa-

tion developed, and suspicions of sinister Japanese purposes allayed.

Japanese rule, of course, is not popular in her dependencies, but this

is no matter for surprise. Great Britain in India and the United States

in the Philippines have encountered the same antipathy, despite all

that they have done for economic and social uplift there. The Japa-
nese government appears to cherish the hope that by maintaining
law and order, improving the methods of agriculture, developing in-

dustries and fostering trade they will induce the Chinese, Koreans,

and other subject peoples to look with a kindly eye on foreign over-

lordship. But if that hope is ever fulfilled it will mark a new era in the

history of colonial expansion.

Meanwhile the attempt ofJapan to bring China to terms by armed

pressure may have repercussions on Japanese government, the na-

ture of which cannot be predicted. The cost of this enterprise will be

a heavy strain upon an already overburdened national budget. It will

necessitate heavy borrowings, most of which must come from the

Japanese themselves, and a severe increase in the tax levies. Success

in the venture would mean a strengthening of the military influence in

Japanese government and might well lead to a further impairment of

the parliamentary system. The likelihood of a fascist government in

Japan is greater today than it ever was, and it can only be avoided, if

at all, by the greatest of good fortune.
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The most informing book in English on the government of Japan is

Harold S. Quigley, Japanese Government and Politics (New York, 1932), a

volume to which the foregoing chapter is considerably indebted. There are

good bibliographies at the close of each chapter in Professor Quigley's book.

W. W. McLaren, Political History of Japan during the Meiji Era (New York,

1916), gives an excellent survey of developments down to its date of publi-

cation and his Japanese Government Documents published by the Astatic

Society ofJapan in 1914 will also be found useful. A readable outline of the

Japanese governmental system is given in N. Kitazawa, The Government of

Japan (Princeton, 1929). A book on Government in Japan by A. E. Hindmarsh

is announced for early publication. No attempt to plough beneath the sur-

face ofJapanese constitutional philosophy should be made without consult-

ing the authoritative Commentaries on the Constitution of the Empire of Japan by
Hirobumi Ito. A second edition of this volume was published at Tokyo in

1906. See also K. Hamada, Prince Ito (London, 1937).

Other books on Japanese government which deserve mention are N. Mat-

sunami, The Constitution of Japan (London, 1931), I. O. Nitobe, Western

Influences on Modern Japan (Chicago, 1931), T. Nakano, The Ordinance Power

of the Japanese Emperor (Baltimore, 1923), U. Iwasaki, Working Forces in

Japanese Politics (New York, 1921), and Y. Oda, Principes de drozt admtnistratif

dujapon (Paris, 1928).

On local government, economic problems, colonial policy, militarism,

and allied topics one will find helpful discussions in such books as Charles A.

Beard, The Administration and Politics of Tokyo (New York, 1923), H. G.

Moulton, Japan: An Economic and Financial Appraisal (London, 1932), J. E.

Orchard, Japan's Economic Position (New York, 1930), E. H. Pickering,

Japan's Place in the Modern World (London, 1936), S. Uyehara, The Industry

and Trade of Japan (2nd edition, London, 1936), R. Ishii, Population Pressure

and Economic Life in Japan (London. 1937), N. Asami, Japanese Colonial Gov-

ernment (New York, 1924), P. H. Clyde, Japan's Pacific Mandate (New York,

1935), Roy H. Akagi, Japan's Foreign Relations, 1542-1936 (Tokyo, 1937),

A. E. Hindmarsh, The Basis of Japanese Foreign Policy (London, 1936),

E. E. N. Causton, Militarism and Foreign Policy in Japan (London, 1936),

Kenneth W. Colegrove, Militarism in Japan (World Peace Foundation,

Boston, 1936), T. Takeuchi, War and Diplomacy in the Japanese Empire

(New York, 1935), and G. F. Hudson, The Far East in World Politics

(London, 1937).

The Japan Tear Book and the Japan-Manchukuo Tear Book, published an-

nually in Tokyo, contain full statistical information.
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